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X  OF 

CASES 

ARGUED   AND  DETERMINED 

THE   ROLLS    COURT. 


1864. 
YEARSLEY  v.  YEARSLEY.  v-^v^ 

Nov.  2. 
"^TOTICE  of  moticn  was  given  before  the  Master  of  Where  notice 
-^^     the  Rolls,   to  discharge   an   order  in  a  cause  frS^Sy' 
attached  to  another  braucb  of  the  Court    The  notice  g^en  before 
being  admitted  to  be  irregular,  and  affidavits  having  the  Rolls,  in  a 
been  filed,  Vice-Chan- 

cellor's  cause, 
this  Court  has 

Mr.  B.  Palmer  and   Mr.    Giffard,  for    the    Re-  K'ei**" 

spondents,  asked  for  the  full  costs  of  the  motion.  Two  Coun- 

sel having 
been  in- 

Mr.  C.  C.  Barber,  contrcL.    The  Court  has  no  juris-  \t™cted  by 
J.  ..        ^        .  ,     ,  •'   ,        the  Respond- 

diction  to  give  costs  m  a  cause  attached  to  another  ents  in  such  a 

branch  of  the  Court,  for  it  has  no  authority  to  make  ^■®'  ^^-  ^^^ 
'  ^  were  summa- 

any  order  in  such  a  cause,  either  as  to  costs  or  other-  rily  given, 
wise ;   Rashleigh  v.  Mount  (a).     Secondly,  there  has 

been 
(a)  16  8'm,  390,  n.;  but  see  Tench  v.  Chun,  9  Sim,  150. 
▼OL.  XIX.  B 
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1854.  been  a  mere  accidental  error,  and  no  costs  ought  to 
be  given.  Thirdly,  the  costs  ought  to  be  limited  to 
40s.(a),  or  they  ought  to  be  fixed  without  taxation,  under 
the  General  Order  (J).  Fourthly,  two  Counsel  ought 
not  to  have  been  engaged,  on  a  point  of  such  manifest 
error  in  practice,  and  the  Taxing  Masters,  in  simple 
cases  of  practice,  disallow  the  costs  of  more  than  one 
Counsel. 

Mr.  R.  Palmer  and  Mr.  Giffardf  contri,  cited 
Cooper  V.  Knox  (c). 

ITie  Mastbr  of  the  Rolls. 

I  have  no  doubt  as  to  my  jurisdictidti  to  order  costs. 
My  difficulty  is  this : — this  motion  will,  on  a  future  day, 
be  brought  before  the  proper  jurisdiction,  when  the 
briefs,  the  affidavits  and  all  the  expenses  already  incurred 
(except  that  of  leading  counsel)  will  be  available.  My 
impression  is,  that  I  ought  to  allow  40«.  only;  but  I  will 
consult  the  Taxing  Masters,  as  to  the  amount  of  the 
costs  which  I  ought  to  allow. 


Nov.  3.  The  Master  of  the  Rolls. 

For  reasons,  which  I  will  state  if  the  parties  wish  it, 
I  think  21,  2$.  is  the  proper  sum  which  ought  to  be 
allowed  for  costs. 


(a)  5th  Avgwt,  1818;    Ord.         (6)  123rd  Order  of  May,  1845; 
Can.  3.  Ord,  Can.  334. 

(c)  15  Beav.  102. 
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1854. 


TENCH  V.  CHEESE.  J^y  6. 

Nov.  10. 

rriHE  testator^  John  Sherburne,  by  bis  will,  dated  tbe  The  scope  and 

^  25tb  of  April,  1831,  devised  and  bequeathed  to  two  S/l^Jlct 

trustees  and  their  heirs,  executors,  &c.,  all  his  real  and  ^^  directed 

,  .    ,  .       .^  .       against  testa- 

personal  estate,  upon  trust  to  permit  his  wife  to  enjoy  tor's  making 

his  dwelling-house  and  furniture  durante  viduiiaie,  and  f."  a^^c"*""!*- 

°  ,  ,  tion  of  pro- 

*'  out  of  the  rents,  issues  and  profits,  dividends,  interest  perty  beyond 

and  income  of  all  other  his  real  and  personal  estate,"  yea«^but  no^ 

to  raise  and  pay  his  widow  1,000/.  a  year,  durante  vidui^  against  an  ac- 

tate,  and  "  out  of  the  same  rents  and  profits,  dividends,  which,  al- ' 

interests  and  income,"  to  pay  il.  P.  an  annuity  of  lOOZ.  though  not 

directed  or  an- 
a  year.    And  subject  thereto,  he  directed  the  trustees  ticipated  by 

to  stand  possessed  of  his  real   and  personal  estates,  *^?  u?l!if '^' 

upon  trust  to  raise  4,000/.  for  his  younger  children ;  place  by  ope- 

*'and  the  rest,  residue  and  remainder  of  his  real  and  "^TheV^T- 

personal  estate,"  he  gave  to  his  eldest  son  and  his  heirs,  /wwn  Act,  aa 

and  if  no  son,  to  his  eldest  daughter  and  her  heirs,  statute,  hu 

And  in  case  there  should  be  no  such  child  living  at  his  heen  construed 

strictly  and 
death,  then,  as  to  the  whole  of  his  said  real  and  per-  not  liberally. 

sonal  estates,  and  the  accumulations  and   saving  (if  .^  ^o "  Idirec-** 

any),  upon  trust  to  pay  Maria  Parry  Sherburne  200L  a  tion"  to  accu- 
mulate, the 
year,  ^^^^  ^^^  ^q^ 

fall  within  the 
Thellvtwn  Act,  although,  by  the  nature  of  the  limitations,  the  enjoyment  is  postponed, 
and  an  accumulation  takes  place  beyond  twenty-one  years  from  the  testator's  death. 

A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  pay  an  annuity 
to  M.  P,  S.,  and  if  she  should  have  children,  to  raise  4,000/.  for  the  younger  children, 
and  he  gave  the  residue,  **  with  the  accumulations,  which  he  directed  his  trustees  to 
place  out  on  mortgage,"  upon  trust  for  the  eldest  son  of  M.  P.  S,,  on  his  attaining 
twenty-one  and  taking  the  testator's  name,  and  if  there  should  be  no  child  of  M,  F.  S., 
then  on  trust  for  £.  B,  T.,  upon  attaining  twenty-five,  and  taking  the  testator's  name. 
At  the  expiration  of  twenty-one  years  from  the  testator's  death,  M,  P.  S.  had  no  child. 
Held,  that  there  was  no  direction  tb  accumulate,  that  the  case  was  not  within  the 
Thelltaton  Act,  and  that  the  accumulation  must  therefore  go  on,  until  some  person 
obtained  a  vested  interest  in  possession  in  the  property.* 

b2 
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1864.       year,  which  upon  the  termination  of  the  wife's  interest, 
was  to  be  increased  to  600Z.  a  year. 

The  testator  then  proceeded  as  follows :— And  if  the 
said  Maria  Parry  Sherburne  should  have  any  child  or 
children,  lawfully  begotten,  /  direct  my  said  trustee  or 
trustees^  for  the  time  being,  to  raise  the  sum  of  4,000Z. 
on  my  real  and  personal  estate,  to  be  equally  divided 
between  all  the  younger  children  of  Maria  P.  Sher^ 
burne,  if  more  than  one,  share  and  share  alike,  on  their 
attaining  the  age  of  twenty-one  years,  and  the  share  or 
shares  of  such  younger  child  or  children  respectively  as 
shall  depart  this  life  before  the  said  age  of  twenty-one 
years,  to  be  equally  divided,  with  the  accumulation 
(if  any)  between  them,  share  and  share  alike.  And 
all  the  rest,  residue  and  remainder  of  my  real  and 
personal  estate,  with  the  accumulation  thereof,  which  I 
hereby  direct  my  said  trustee  or  trustees  to  place  out  on 
mortgages  or  in  government  securities  in  the  public  f  unds, 
upon  trust  for  the  eldest  son  of  the  said  Maria  P. 
Sherburne,  and  his  heirs  and  assigns,  on  his  attaining 
the  age  of  twenty-one  years,  he  taking  the  name  of 
Sherburne,  and  if  there  should  be  no  son  of  the  said 
Maria  P.  Sherburne,  then  upon  trust  for  the  eldest 
daughter  of  the  said  Maria  P.  Sherburne,  her  heirs 
and  assigns,  on  her  attaining  the  age  of  twenty-one 
years,  she  taking  the  name  of  Sherburne.  And  in  case 
there  shall  be  no  child  or  children  of  the  said  Maria 
P.  Sherburne,  or  in  case  the  child,  if  but  one,  or  all 
the  children,  if  more  than  one,  of  the  said  Maria  P. 
Sherburne,  should  depart  this  life,  being  a  son  or  sons, 
under  the  age  of  twenty-one  years,  without  leaving 
any  issue  of  his  or  their  body  or  respective  bodies, 
lawfully  begotten,  living  at  his  or  their  death  or  re- 
spective deaths,  or  being  a  daughter  or  daughters, 
under  the  age  of  twenty-one  years,  without  having 

been 
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been  married  with  the  consent  of  my  said  trustee  or  1854. 
trustees  for  the  time  being,  ihen,  as  to  the  whole  of  my 
said  real  and  personal  estate,  and  the  accumulation  and 
savings  (if  any)  of  the  rents,  dividends  and  income 
thereof,  subject  and  without  prejudice  as  aforesaid, 
upon  trust  for  Edward  B,  Tench,  he  the  said  Edward 
JB.  Tench  taking  the  name  of  ''  Sherburne,^^  his  heirs, 
executors,  administrators  and  assigns  respectively,  abso- 
lutely for  his  and  their  own  use  and  benefit,  and  to  be 
conveyed,  assigned,  transferred  and  disposed  of  as  he 
or  they  shall  direct  or  appoint 

By  a  codicil,  dated  the  28th  of  March,  1832,  he 
revoked  the  gift  to  Edward  B.  Tench,  and  gave  to  his 
trustees,  in  the  following  terms,  "  the  whole  of  my  real 
and  personal  estate,  with  the  accumulation  and  savings 
(if  any),  subject  to  the  provisions  and  conditions  men- 
tioned in  my  said  will,  in  trust  for  John  Sherburne 
Tench,  his  heirs,  executors,  administrators  and  assigns 
respectively,  absolutely,  on  his  attaining  the  age  of 
twenty-five  years,  he  the  said  John  Sherburne  Tench 
taking  the  name  and  bearing  the  arms  of  '  Sherburne,* 
And  if  the  said  John  Sherburne  Tench  should  not  attain 
the  age  of  twenty-five  years,  and  should  die  without 
leaving  lawful  issue,  then  I  give  the  whole  of  my  real 
and  personal  estate,  and  the  savings  {if  any),  to  my 
trustees  above  named,  their  heirs,  executors,  adminis- 
trators and  assigns,  in  trust  for  the  use  and  benefit  of 
Edward  B.  Tench  upon  his  attaining  the  age  of  twenty- 
five  years,  he  the  said  Edward  B.  Tench  taking  the 
name  and  bearing  the  arms  of  *  Sherburne' " 

The  testator  died  on  the  13th  of  December,  1832, 
without  ever  having  had  any  issue.  His  widow  died  in 
1836. 

Maria 


CASES  IN  CHANCERY. 

1854.  Maria  Parry  Sherburne  married  Mr.  Arckbold,  but 

never  had  any  children,  and  she  was  still  living. 

The  period  of  twenty-one  years  from  the  testator's 
death  having  expired  on  the  13th  of  December,  1853, 
and  there  being  considerable  accumulation  and  a  large 
surplus  of  income  beyond  the  annuity  of  600Z.  a  year, 
the  testator's  heir-at-law  presented  a  petition,  praying  a 
declaration,  that  the  trust  for  accumulation  in  the  will, 
beyond  twenty-one  years  from  the  testator's  death,  was 
void,  and  that  it  might  be  also  declared,  that,  subject 
to  the  annuity  to  Mrs.  Archbold,  the  Petitioner  was, 
as  heir-at-law,  entitled  to  the  rents  of  the  testator's  real 
estate,  and,  as  one  of  the  next  of  kin,  to  a  share  of  the 
income  of  the  personal  estate,  '*  from  the  said  14th 
day  of  December,  1853,"  until  there  should  be  issue  of 
Maria  Parry  Archbold  entitled  in  possession  under 
the  said  will  to  the  testator's  real  and  personal  estate, 
or  until  the  Plaintifis  John  S.  Tench  and  Edward  B, 
Tench,  or  one  of  them,  should  become  entitled*  in  pos- 
session to  the  same  estates,  and  prays  payment  and 
consequential  directions. 

Mr.  Follett,  Mr.  G.  Z.  Russell  and  Mr.  Hawhins,  in 
support  of  the  Petition.  The  accumulations  beyond 
twenty*one  years  after  the  testator's  death  are  void, 
under  the  Thellusson  Act.  In  Griffiths  v.  Vere{a),  the 
residue  was  to  be  invested,  and  one-third  of  the  divi- 
dends was  to  be  paid  to  Elizabeth  Mary  Griffiths  for 
life,  but  the  testator  declared,  that  during  her  husband's 
life  it  should  not  be  paid  to  her  but  be  accumulated, 
and  upon  the  death  of  her  husband  the  capital  and  ac- 
cumulations should  be  paid  to  her,  and  if  she  should  be 
dead^  to  other  persons.  A  petition  was  presented  by 
Mr.  and  Mrs.  Griffiths,  insisting  that  the  accumulation 

was 
(a)  9  Vt$.  127. 
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was  void  altogether  under  the  Thettusscn  Act,  and  for        1864. 
payment.     It  was  held,  that  the  accumalation  was  good 
pro  tanto,  that  is^  to  the  extent  of  twenty-one  years. 

A  direction  to  accumulate,  whether  expressed  or  im- 
plied, is  void  for  the  excess.  But  here  there  is  an  ex- 
press direction,  and  the  whole  frame  of  the  will  points 
to  an  accumulation,  for  the  word  ''accumulation"  is  over 
and  over  again  repeated,  and  the  trustees  would  commit 
a  plain  breach  of  trust  if  they  did  not  accumulate  the 
income.  In  Shaw  v.  Rhodes  (a),  no  accumulation  was 
directed,  but  the  testator  directed,  that  after  the  decease 
of  bis  children,  his  freehold  estate  should  stand  charged, 
for  twenty  years,  with  the  payment  of  two-thirds  of  the 
rent  of  so  much  money  as  in  fifteen  years  would  make 
30,000/.,  and  which,  with  interest,  he  directed  to  be 
divided  between  all  his  grandchildren  who  should  live 
to  attain  twenty-one.  This  bequest  was  supported  by 
the  Vice-Chancellor  of  England,  but,  on  appeal,  was 
reversed  by  Lord  Coitenham  and  Mr.  Justice  Bosan- 
qneU  The  latter  says  : — '*  Th«  particular  language  em- 
ployed will  not  vary  the  conclusion,  if  the  substantial 
meaning  of  the  clause,  according  to  a  sound  con- 
struction of  it,  requires  that  such  accumulation  shall 
take  place."  ''  If  the  provision  in  question  cannot  be 
carried  into  execution,  without  postponing  the  beneficial 
enjoyment  of  the  rents  and  profits,  in  order  that  those 
rents  and  profits  may  be  laid  up  firom  year  to  year,  and 
applied,  at  a  future  time,  to  a  particular  object,  it 
appears  to  me  that  such  a  provision  is  within  the 
statute.  If  the  disposition  be  such,  that  accumulation 
is  thereby  required,  it  is  within  the  statute."  He  con* 
eludes : — "  I  am  therefore  of  opinion,  that  according  to 
the  sound  construction  of  the  third  clause,  in  favour  of 
the  grandchildren,  an  accumulation  of  a  portion  of  the 

rents 
(a)\MyLSfCr.  135;  afiinned,  nom.EvaTU  v.  He^/ier,  5  C/.  4*  Fm.  114. 
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rents  and  pro6t8  is  required  to  be  made  for  a  certain 
period ;  that  such  portion  of  the  rents  and  proBts^  what- 
ever it  may  be^  is  withdrawn  from  beneficial  enjoyment 
during  the  period  of  accumulation,  and  is  a  partial  ac- 
cumulation within  the  meaning  of  the  statute,  and  con- 
sequently void,  so  far  as  that  period  exceeds  twenty-one 
years  from  the  death  of  the  testator." 

Lord  Cottenham  (a)  concurred  in  this  view,  and  after 
observing  that  this  was  not  a  charge  **  to  raise  it  in  the 
ordinary  way,  by  sale  or  mortgage,"  proceeds :— "  Now 
in  what  conceivable  respect  does  this  differ,  either  in 
form  or  substance,  from  an  ordinary  trust  for  accumu- 
lation. It  is  strictly  within  the  terms  of  the  act  of  par- 
liament,  being  a  direction  by  which  the  income  of  the 
estate  is  to  be  wholly  or  partially  accumulated,  for  a 
longer  period  than  twenty-one  years ;  for  the  result  of 
the  three  successive  trusts,  if  full  effect  were  given  to 
them  all,  would  be  to  lock  up  the  rents  and  profits  of 
the  estates,  as  to  the  whole,  for  nineteen  years,  and  as 
to  two-thirds,  for  twenty  years  more.  It  appears  to  me, 
therefore,  that  this  is  in  reality  an  attempt  to  defeat  or 
evade  the  operation  of  the  act  of  parliament,  and  that 
for  the  period  by  which  the  third  accumulation,  when 
added  to  the  other,  would  exceed  twenty-one  years,  the 
trust  must  be  declared  void." 

The  case  was  afterwards  followed,  in  McDonald  v. 
Bryce(b),  by.  Lord  Langdale,  in  which  there  was  no 
direction  for  accumulation.  The  testator,  after  a  limi- 
tation which  failed,  gave  his  personal  estate  to  the 
eldest  son  of  Peter  Skatve,  whom  failing,  he  gave  it 
over.  Peter  Shawe  had  no  such  son,  and  the  accumu- 
lations during  his  life,  beyond  twenty-one  years,  were 

admitted  and  held  to  be  void. 

Secondly, 

(a)  1  MyL  /^  Cr.  161.  (b)  2  Keen,  276;  16  Beav.  581. 
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Secondly,  the  Petition  prays,  that  the  annuity  to  1864. 
Mrs.  Archhold  may  be  borne  by  the  real  and  personal 
estate,  pari  pastu.  This  is  an  error  which  the  Petitioner 
asks  leave  to  amend.  It  proceeded  on  the  doctrine 
of  Roberts  v.  Walker,  which  has  been  overruled  by 
JBoughton  v.  JBaughton  (a).  In  that  case  there  was 
a  devise  of  all  real  and  personal  estate  to  trusteed,  upon 
the  trusts  and  subject  to  the  annuities  and  charges  after 
bequeathed,  that  is  to  say,  "  out  of  the  rents,  issues, 
interest,  dividends  and  profits,"  to  pay  certain  annuities. 
The  Vice-chancellor  was  of  opinion  (&),  that  the  an- 
nuities were  payable  pari  passu ;  but,  upon  appeal  to 
the  House  of  Lords,  Boughton  v.  Boughton(a\  his 
decision  was  reversed,  Lord  Cotlenham  observing, — 
*^The  Vice-chancellor  does  not  refer  to  the  case  of 
Roberts  y.  Walker {c\  and  another  which  followed  it,  but 
they  were  relied  upon  in  the  argument;  and  the  ex-* 
pression  of  '  making  one  mass'  seems  to  imply,  that  his 
judgment  was  influenced  by  those  cases.  Those  deci- 
sions, whether  right  or  wrong,  are  not  at  present  under 
consideration,  for  the  ground  upon  which  they  all  pro- 
ceeded, and  which  was  new,  does  not  exist  in  the  pre- 
sent case.  In  all  those  cases  there  was  a  direction  to 
sell  the  real  estate,  and  to  make  the  payments  out  of 
the  mixed  fund  so  created,  and  the  Master  of  the  Rolls 
founded  his  judgment  upon  that  fact  in  Roberts  v. 
Walker,  The  same  occurred  in  Dunk  v.  Fenner(d), 
although  the  disposition  was  more  complicated.  Four- 
drift  V.  Gowdey  (e),  was  the  same,  and  so  was  Johnson 
V.  Woods  (/).  In  those  cases,  the  testators  made  one 
mass  of  property,  by  directing  the  sale  of  the  realty  and 
the  application  of  the  proceeds,  together  with  the  per- 
sonalty. 

(a)  1  fi.  jL.  Ca$.  406.  {d)  2  Auif.  4-  MyL  567. 

{h)  1  ColL  35.  (e)  3  MyL  ^  f,  383. 

(c)  1  Rttff.  4-  MyL  752.  (J)  2  Beav.  409. 
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1854.  sonalty.  In  the  present  case,  no  alteration  is  made  in 
the  character  of  the  funds ;  each  part  retains  its  original 
character,  and,  as  I  conceive,  its  original  liabilities,  in 
the  absence  of  any  direction  to  the  contrary.  The 
land,  so  far  as  the  will  has  charged  it,  is  made  charge- 
able with  the  legacies  and  annuities,  but  it  has  never 
been  held,  that  a  mere  chaise  of  legacies  upon  the  real 
estate  is  a  discharge  of  the  personalty.  The  question 
is,  as  Lord  Eldon  puts  it  in  BootU  v.  JBlundeU(a),  not 
whether  the  real  estate  is  charged,  but  whether  the  per- 
sonal estate  is  discharged.  The  present  case  does  not, 
in  my  opinion,  fall  within  the  principle  of  those  deci- 
sions; leaving  them,  therefore,  untouched  by  any  ob- 
servations I  have  made,  or  by  the  course  I  shall  advise 
your  lordships  to  adopt,  and  looking  to  the  rule  as  it 
existed  before  those  decisions,  and  as  expounded  by 
Lord  Eldon  in  Bootle  v.  Blundelly  I  am  of  opinion,  that 
there  is  nothing  in  this  will  to  exonerate  the  personal 
estate  from  its  ordinary  legal  liability  to  pay  the 
legacies  and  annuities  given  by  the  will."  They  also 
cited  Halford  v.  Stains  (b) ;  and,  as  to  the  apportion- 
ment of  costs.  Eyre  v.  Marsden  (c). 

Mr.  Roupell  and  Mr.  Beavan,  for  the  representatives 
of  the  widow  of  the  testator.  The  future  accumulations 
are  void,  and  are  divisible  between  the  representatives 
of  the  widow  and  the  next  of  kin.  It  will  be  argued, 
from  an  extra-judicial  opinion  of  the  Vice-Chancellor 
of  England^  in  Elborne  v.  Goode  (d),  that  there  must  be 
an  express  direction  to  accumulate,  in  order  to  bring 
a  case  within  the  Thelhisson  Act.  The  answer  is,  first, 
that  in  this  case  there  is  a  direction  expressed  or  to  be 

necessarily 

(a)  19  Fff.517;  1  Mer,  193.      Cr.  231. 

(6)  16  Sim.  488.  (d)  14  Sim.  165. 

(c)  2  Keen,  564;   4  Myl.  fy 
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necessarily  implied ;  and  secondly^  that  such  is  not  the        1854. 
proper  construction  of  the  statute. 

The  testator  frequently  uses  the  very  expression  '^  ac- 
cumulation." He  speaks  of  the  failure  of  the  gift  to 
his  own  children.  '^  Then  (he  says)^  as  to  the  whole  of 
my  real  and  personal  estate,  and  the  accumulations  and 
savings  (if  any)/'  upon  trust  to  pay  Mrs.  Archbold  an 
additional  annuity.  The  subsequent  expression  is  still 
stronger,  for,  after  providing  for  her  younger  children, 
he  proceeds,  '^  And  all  the  rest,  residue  and  remainder 
of  my  real  and  personal  estate,  with  accumulations 
thereof  {which  I  hereby  direct  my  trustee  or  trustees  to 
place  out  on  mortgages  or  in  government  securities  in  the 
public  funds),  upon  trust  for  the  eldest  son  of  the  said 
M.  P.  Sherburne,**  and  in  default  of  her  children,  he 
proceeds,  "  then  as  to  the  whole  of  my  said  real  and 
personal  estate,  and  the  accumulations  and  savings  (if 
any)  of  the  rents,  dividends  and  income  thereof,  subject 
and  without  prejudice  as  aforesaid,  upon  trust  for  Ud^ 
ward  B.  Tench:* 

Nothing  can  be  more  distinct  than  the  direction  to 
place  out  .the  accumulations  on  mortgage,  and  it  was 
clearly  the  testator's  intention,  that  there  should  be  an 
accumulation,  and  if  not,  "  it  is  an  inevitable  result  of 
what  the  testator  has  directed,"  Morgan  v.  Morgan  (a). 
There  a  direction  to  pay  a  legacy  of  6,000/.  to  a  lega- 
tee, upon  her  marriage,  with  all  the  accumulations  of 
interest,  was  held  within  the  Thellusson  Act.  The  ques- 
tion did  not  arise  in  JElborne  v.  Goode,  for  in  that  case 
there  was  a  distinct  direction  to  accumulate,  and  the  dic- 
tum is  quite  opposed  to  the  decision  in  Shaw  v.  Rhodes  (b), 
McDonald  v,  Bryce{c),  and  Morgan  v.  Morgan. 

Secondly, 

(a)  20  L.  J.  (N.  S.),  Ch.,  109,  Evam  v.  HeUier,  6  CL  ^  Fm. 
441;  S,  C.  15  Jiir..319.  114. 

(6)  1  MyL  Sf  Or.  135;  nom,  (c)  2  Keen,  276. 
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1864.  Secondly^  the  effect  of  holding  that  an  accamolation 

may  go  on  to  the  same  extent  as  before  the  act,  pro- 
vided it  is  not  expressly  directed  by  the  will,  but  is  the 
consequence  of  a  suspended  right  of  enjoyment,  will  be 
to  repeal  it ;  so  that,  notwithstanding  the  Tkellusson 
Act,  which  was  passed  to  prevent,  for  the  future,  the  evil 
arising  from  Mr.  Thellusson's  will,  that  very  will  would 
now  be  as  valid  as  before  the  act,  by  merely  striking 
out  the  direction  to  accumulate,  and  leaving  a  gift  of 
the  personal  estate  in  trust  for  **  the  eldest  male  lineal 
descendant  of  Peter  Isaac  Thellusson"  living  at  the 
death  of  the  survivors  of  the  several  lives  named  in  the 
will. 

It  is  necessary  to  examine  the  provisions  of  the  act, 
in  order  to  see  whether  it  is  merely  the  mischief  of  a 
direction  to  accumulate  which  is  aimed  at  and  intended 
to  be  remedied,  and  which  the  enactments  declare  void. 
According  to  the  title,  it  is  an  act,  not  to  restrain  direc- 
tions to  accumulate,  but  ''  to  restrain  all  trusts  and 
directions,  whereby  the  profits  or  produce  of  real  or 
personal  estate  shall  be  accumulated,  and  the  bene- 
ficial enjoyment  thereof  postponed  beyond  the  time 
therein  limited."  How  then  can  it  be  said,  in  the  pre- 
sent instance,  that  this  is  not  a  trust  whereby  the  profits 
are  accumulated,  and  the  beneficial  enjoyment  thereof 
postponed  beyond  twenty-one  years. 

Next,  the  recital  is,  ^'  whereas  it  is  expedient,  that  all 
dispositions  of  real  or  personal  estates,  whereby  the 
profits  and  produce  thereof  are  directed  to  be  accumu- 
lated, and  the  beneficial  enjoyment  thereof  is  postponed, 
should  be  made  subject  to  the  restrictions  hereinafter 
contained."  This  act  is,  therefore,  directed  both  against 
the  directions  to  accumulate  and  the  postponement  of 
the  beneficial  enjoyment. 

The 
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The  enacting  part,  read  short,  is  this: — that  no  person  1864. 
shall ''  settle  or  dispose  of  any  property  so  and  in  such 
manner  that  the  rents  and  profits  thereof  shall  be 
wholly  or  partially  accumulated^  for  any  longer  term/' 
&c.  than  twenty-one  years,  &c.  &c.  So  far  there  is  a 
direct  prohibition  against  settling  or  disposing  of  any 
property,  bo  that  the  rents  shall  accumulate.  The  act 
proceeds — "  to  avoid  the  direction,  and  to  give  the 
rents  and  profits  so  directed  to  be  accumulated,"  con- 
trary to  the  act.  This  will,  therefore,  comes  within  the 
title  of  the  act,  being  "  a  trust"  whereby  the  property 
shall  be  accumulated,  and  the  beneficial  enjoyment 
thereof  postponed.  It  is  within  the  recital,  being  a 
disposition  whereby  the  beneficial  enjoyment  is  post* 
poned,  and  also  within  the  prohibitory  clause,  forbid- 
ding a  disposition,  so  that  the  rents  shall  accumulate 
beyond  the  limited  period. 

Thirdly,  the  annuity  is  payable  pro  raid  out  of  the 
common  fund,  composed  of  realty  and  personalty, 
which  is  given  over  in  a  mass  ;  Roberta  v.  Walker, 
which  case  has  been  followed  by  many  subsequent  ones. 
The  principle  was  not  overruled  by  Boughton  v.  James, 
which  turned  on  the  particular  power  of  the  will.  On 
this  they  cited  several  of  the  cases  stated  in  the  note  (a), 
which  it  is  convenient  to  keep  together. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  Plain- 
tiffs, 

(a)  IMerls  v.  Walker,  1  Russ.  282 ;  Robhwm  v.  Govemora  of 
4r  M.  752;  Dunk  v.  FenneTf  2  the  London  Hotpital,  10  Hare, 
Russ.  4*  Af.  557 ;  Irvin  v.  Iron"  22 ;  Attorney-General  v.  South- 
monger,  2  RutM.  4*  M.  531  ;  Salt  gate,  12  Sim,  81,  reversed  12  Law 
y.Chaitaway,3Beav.576;Stocker  J,  (iV.S.),  CA.,147;  Westv.Coie, 
▼.  Harbin,  3  Beat.  479 ;  Philan-  4  F.  4*  ColL  462 ;  Young  v.  Has- 
thropic  Society  v.  Kemp,  4  Beav,  tard,  1  Jon.  tf  Lat.  470,  472 ; 
583  ;  Stureei.Bimtdale,  6  Beav.  tlann  v.  Belt,  5  De  G.  ^  Sm. 
465;  HopKifiioiiv.£//ts,  lOBeov.  658;  Boughton  v.  James,  I  CoU. 
172;  ShallcrottW.Wright,l2Beao,  33;  1  H.  Lds.  Cof .  406. 
505 ;  Falkner  ?.  Grace,  9  Hare, 
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1864.  tiflPs,  John  S.  Tench  and  Edw.  B.  Tench.  First,  this 
statute  being  restrictive  on  the  rights  of  disposition  of 
property,  is  to  be  construed  strictly,  and  it  is  not  to  be 
extended  by  construction.  Such  was  the  view  taken  by 
Lord  St.  Leonards f  in  Barrington  y.  Liddell  (a).  He 
there  says,  **  I  think  that  I  do  no  violence  to  the  words, 
and  do  not  carry  them,  and  I  do  not  intend  to  carry 
them  beyond  their  plain  and  natural  import  in  the  view 
I  have  taken  of  their  construction.  The  subjects  of  this 
country  had  a  right  by  law  to  accumulate  within  a  cer- 
tain limit;  but  it  was  considered  dangerous  that  the 
limit  should,  in  all  cases,  be  allowed  to  remain,  and  it 
was  therefore  restricted  by  the  act  of  parliament.  The 
same  act,  however,  specifies  the  cases  to  which  the  re- 
striction shall  not  apply  ;  and  this  being  so,  why  am  I 
to  go  beyond  the  words  of  the  act,  in  order  to  do  some- 
thing, which  if  it  had  been  intended,  the  legislature 
would  have  expressed?  Those  who  drew  and  passed 
the  act  knew  better  what  they  meant  than  I  can  pos- 
sibly conjecture.  I  intend,  therefore,  to  do  nothing 
by  conjecture.  In  thus  dealing  with  the  statute,  I  do 
no  violence  whatever  to  the  terms  of  it ;  I  am  only  put- 
ting a  strict  construction  upon  it,  giving  to  every  word 
its  natural  and  proper  import,  but  importing  into  it  no 
new  words,  or,  in  any  way,  straining  it  to  meet  this  par- 
ticular case."  The  decision  in  Barrington  y.  Liddell  was 
approved  of  by  the  present  Lord  Chancellor,  in  Edwards 
V.  Tuck  (6).  In  Griffiths  v.  Vere  (c).  Lord  Eldon  fore- 
saw the  cases  which  would  arise,  which  were  not  pro- 
vided for  by  the  act.  He  says,  ''  If  the  act  has  itself 
said  what  is  to  be  the  effect,  you  cannot,  upon  analogy, 
go  farther,  than  to  apply  it  as  far  as  the  directing  words. 

of 

(a)  2  De  G.  M.  ^  G,  502.  (c)  9  Vet.  134. 

(b)  SDeG.M.^G.  40. 
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of  the  act  will  allow."  He  subsequently  adds  (a) :  *^  It  is 
obviouSi  that  many  cases  upon  the  old  law  of  executory 
devise  and  accumulation  are  not  in  any  manner  provided 
for  by  this  act."  He  afterwards  instances  a  case,  in  which 
by  the  combined  operation  of  a  direction  to  accumulate 
for  twenty-one  years  and  the  infancy  of  the  devisee,  an 
accumulation  might  go  on  for  forty  years. 

Lord  Cranworih  entertained  the  same  view  as  to  limit- 
11^  the  operation  of  the  statute  to  the  express  words. 
He  says,  in  WUson  v.  Wilscn  (6),  "  Before  the  passing  of 
that  act,  there  was  no  limit  to  the  right  of  accumulation, 
except  that  which  applied  to  all  executory  trusts.  The 
statute  says,  that  it  is  expedient  to  make  the  right  of  ac- 
cumulating, and  so  postponing  the  beneficial  enjoyment 
of  property,  subject  to  the  restrictions  thereinafter  con- 
tained, and  then  enacts  as  follows: — [stating  the  Ist 
9ection.']  The  line  thus  drawn  is  altogether  arbitrary, 
and  there  is  no  clue  whatever,  enabling  us  to  say,  what 
liberty  of  accumulation  was  meant  to  be  left  unaffected, 
except  the  words  of  enactment  themselves.  Whatever 
be  the  ordinary  grammatical  meaning  of  these  words 
will  be  as  completely  consistent  with  the  expressed  in- 
tention of  the  act,  as  any  other  construction  on  which 
the  Court  might  speculate,  as  being  more  likely  to  have 
been  the  real  meaning  of  those  who  framed  the  clause. 
Under  these  circumstances,  I  do  not  feel  myself  war- 
ranted in  doing  more  than  construing  the  words  accord- 
ing to  their  plain  grammatical  import."  Bryan  v.  CoZ- 
lin${c)  also  shows,  that  by  operation  of  law,  accumula- 
tion for  more  than  twenty-one  years  may  legally  take 
place. 

Thirdly.  The  language  of  the  act  expressly  applies 

to 
(a)  Page  135.         {b)  1  Sim.  N.  S,  298.        (c)  16  Bern.  17. 
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1854.  to  those  cases  only  where  there  is  a  direction  to  accn- 
mulate,  and  upon  the  face  of  the  statute,  it  does  not 
apply  to  the  case  of  a  mere  naked  executory  devise ; 
Elbame  v.  6oode  (a).  It  has  no  application  to  an  ac- 
cidental accumulation,  the  result,  not  of  any  direction 
given  by  the  testator,  but  of  chance ;  The  Corporation 
of  Bridgnorth  v.  Collins  (&).  As  to  Shaw  y.  Rhodes^ 
there  was  a  direction  to  accumulate,  and  a  difference  of 
opinion  on  that  case  in  the  House  of  Lords ;  Shaw  v. 
HeUier{c) ;  and  in  JSPDonaldy.  Bryce{d),  the  point  as 
to  the  statute  being  applicable  was  not  argued. 

Lord  Langdale  has  himself,  in  his  decision  in  the 
case  of  Mctcdonald  v.  Bryce,  given  a  very  plain  rule  in 
the  language  which  is  ascribed  to  him  in  the  case  of 
JSyre  v.  Marsden  («),  where  his  lordship  says : — *^  The 
statute,  as  it  appears  to  me,  was  not  intended  to  operate, 
and  does  not  operate  to  alter  any  disposition  made  by  the 
testator,  except  his  direction  to  accumulate.  Striking 
that  out,  everything  else  is  left  as  before,  and  all  the  other 
directions  of  the  will,  as  to  the  time  of  payment,  sub- 
stitution or  any  contingencies,  are  to  take  effect,  accord- 
ing to  the  true  construction  of  the  will,  unaltered  by  the 
effect  of  the  statute.  If  you  apply  that  language  to  a 
case  in  which  no  direction  for  accumulation  is  given,  but 
there  is  an  executory  devise,  by  the  operation  of  law,  the 
rents  and  profits  intermediately  accruing  would  be  pre- 
served, by  way  of  accumulation,  for  the  person  ultimately 
taking  under  the  executory  devise.  Where  there  is  no- 
thing to  strike  out  in  the  way  of  direction,  you  cannoC 
strike  out  the  direction  unless  you  strike  out  the  devise, 
and  the  direction  therefore  must  be  considered  as  a  se- 
parate thing  from  the  devise  (/)." 

Lastly, 

(a)  14  S'm.  174.  {d)  2  Keen,  276. 

(6)  15  Sim.  538.  (e)  2  Keen,  564. 

(c)  5  CL  *  Fin.  114.  (/)  Page  574. 
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Lastly,  the  Plaintiffs  take  vested  estates  subject  to  be        1864. 
divested ;    Phipps  v.   Ackers  (a) ;    Tapscott   v.   iVw- 
combe(,b). 

Mr,  Wright,  for  other  parties. 

Mr.  Lloyd,  for  executors  and  trustees. 

Mr.  Osborne,  for  Mrs.  Archbold. 

Mr.  FoUett,  in  reply.  The  trustees  are  to  hand  over 
the  accumulations  to  the  Plaintiff,  if  he  should  ever  come 
into  possession,  but  how  can  the  accumulations  be  handed 
over  unless  they  are  to  be  accumulated  ?  It  was,  there- 
fore, obligatory  on  the  trustees  to  accumulate,  and  the 
whole  scope  of  the  will  shows,  that,  in  substance,  the 
rents  were,  under  the  dispositions  in  the  will,  to  be  ac- 
cumulated until  some  unknown  person  became  entitled 
to  the  possession. 

The  Mastsr  of  the  Rolls  reserved  his  judgment, 
but  he  intimated,  during  the  argument,  that  he  thought 
there  was  no  direction  to  accumulate. 


The  Mastbr  of  the  Rolls.  ^oo.  3. 

The  first  question  which  arises  in  this  case  is,  whether 
the  trusts  for  accumulation  directed  by  the  will  of  the 
testator,  John  Sherburne,  are  void  within  the  39  &  40 
Geo.  3,  c.  98,  commonly  called  the  Thellusson  Act? 
[JTm  Honor  recapitulated  the  circumstances  of  the  case, 
which  it  is  unnecessary  to  repeat."]     The  question  is, 

whether 

(a)  3  CI  ti  Fin.  702.  (6)  6  Jiir.  755. 

▼OL.  XIX.  O 
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1864.       whether  this  accumulatioii  fdl\s  within  the  first  section 

^-•■^^-^      of  the  statute? 
Tbmob 

«. 
Crbmi.  It  ig^  I  think,  obvious,  in  the  absence  of  any  decision 

on  the  subject,  that  the  scope  and  object  of  the  act  was 
directed  against  testators  making  an  accumulation  of 
property  beyond  twenty-one  years,  but  that  it  was  not 
directed  against  an  accumulation,  which,  although  not 
directed  or  indeed  anticipated  by  the  testator,  might 
take  place  by  operation  of  law.  I  expressed  an  opinion 
to  this  effect  in  the  case  of  Bryan  v.  Collins  (a).  But 
the  case  which  lays  down  that  doctrine  in  the  clearest 
end  most  satisfactory  manner  is  the  case  of  Griffiths  v. 
Vers  (i),  before  Lord  Eldon,  who  suggests  a  case  of  the 
following  description,  viz.,  that  of  a  legacy  given  to  ac- 
cumulate for  twenty-one  years,  to  be  paid  to  the  son  of 
the  testator,  but  if  he  should  then  be  dead,  to  be  paid 
with  the  accumulation  to  the  eldest  son  of  the  testator's 
brother.  Lord  Eldon  points  out,  that  this  eldest  son 
might  be  an  infant  of  tender  years,  having  under  his 
father's  will  an  ample  provision  for  his  maintenance,  in 
which  case,  by  the  rule  and  practice  of  this  Court,  the 
legacy  would,  in  fact,  accumulate  for  a  period  far  ex*- 
ceeding  twenty-one  years,  and  that  it  would  do  so  with- 
out offending  against  the  provisions  contained  in  the 
statute.  The  reason  of  which  is,  that  the  excess  of  the 
accumulation,  beyond  the  twenty-one  years,  is  not  oc- 
casioned by  the  directions  contained  in  the  will,  but 
because  it  is  the  duty  of  the  guardians  of  the  child  who 
is  entitled  to  the  accumulated  legacy  to  accumulate  it 
still  further,  till  he  attains  an  age  when  the  law  allows 
him  to  have  the  enjoyment  of  it.  Admitting  this  to  be 
so,  it  is  said,  on  the  other  hand,  that  if  the  testator  bad, 
by  his  will,  directed  this  accumulation  to  be  made,  this 

direction 
(a)  16  Bioc.  14.  (6)  9  F<f.  ia4. 
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Tench 


direction  would  have  been  void.  It  is  difficult  to  under-  1854. 
stand  why,  if  the  testator  has  only  directed  that  to  be 
done  which  the  law^  without  any  direction,  would  have  *  v7 
itself  performed,  spch  direction  can  be  considered  as  Chewb. 
being  obnoxious  to  the  provisions  of  the  statute.  Sup- 
pose, in  the  case  suggested  by  Lord  Eldon,  that  the 
testator  had  gone  pn  to  direct,  that  in  case  the  eldest 
son  of  his  brother  becoming  entitled,  the  accumulated 
legacy  should  be  paid  to  him,  if  he  were  twenty-one, 
but  that  if  he  were  a  minor,  so  much  of  the  interest  of 
it  as  might  be  necessary  should  be  applied  for  his  main- 
tenance and  education,  and  that  the  residue  should  ac- 
cumulate until  the  child  attained  twenty-one,  and  be 
then  paid  to  him.  The  testator  would,  in  that  case,  be 
directing  only  that  to  be  done,  which,  without  any 
direction,  would  have  been  performed  by  this  Court  or 
by  the  guardians  of  the  child.  I  am  at  a  loss  to  under- 
stand, why  this  direction  on  the  part  of  the  testator, 
should  deprive  the  child  of  whfit  he  would,  in  the  ab- 
sence of  any  such  direction,  have  been  entitled  to,  or 
why  this  direction,  in  truth  to  follow  the  rules  of  law  and 
the  practice  of  the  Court  of  Chancery,  in  all  matters 
regarding  the  property  of  infants,  should  create  a  right  in 
the  next  of  kin  or  in  the  heir-at*law,  and  have  the  effect 
of  annulling  so  much  of  the  gift  to  the  child. 

I  am  of  opinion,  that  such  a  direction  cannot  produce 
this  effect :  whether  the  testator  has,  in  his  will,  said,  that 
the  legacy  shall,  at  the  end  of  the  twenty-one  years,  if 
his  own  son  be  dead,  be  paid  to  the  eldest  son  of  his 
brother,  if  twenty-one,  or  be  applied  for  his  benefit, 
if  an  infant,  according  to  the  rules  and  practice  of  the 
Court  of  Chancery  in  the  management  of  infants'  pro- 
perty, or  whether  he  has,  in  express  words,  stated  what 
these  rules  and  practice  are,  or  whether  he  has  been 
wholly  ^lent  on  the  subject ;  in  all  these  cases,  the  re- 

c  2  suit 
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8ult  appears  to  me  to  be  the  same.  In  no  one  of  these 
instances  has  the  testator  attempted  to  do  what  the  sta- 
tute forbids,  but  having  done  what  the  statute  permits,  he 
Cbebbb.  leaves  the  future  operation  of  the  bequest  to  the  law  and 
practice  of  the  Courts  of  the  country,  which  are  untouched 
by  the  statute ;  and  the  accumulation  takes  effect  by 
reason  of  that  law  and  practice,  and  not  by  reason  of  any 
direction  contained  in  the  will  of  the  testator. 

In  truth,  the  principle  which  ought  to  guide  the 
Court  in  these  cases,  appears  to  me  to  be  this :— that  it  is 
the  duty  of  the  Court  to  examine  the  will  and  to  ascer- 
tain whether  the  accumulation  beyond  the  twenty-one 
years  takes  effect  by  reason  of  a  direction  for  that  pur- 
pose contained  in  the  will,  or  whether  it  takes  effect  by 
reason  of  the  manner  in  which  the  law  operates  upon 
and  deals  with  a  fund  so  circumstanced. 

Suppose  a  testator  directs  a  sum  of  money  to  be  in- 
vested in  the  funds  immediately  on  his  decease,  in  the 
names  of  his  executors,  to  be  paid  to  the  person  who 
shall  establish  that  he  is  his  heir-at-law.  It  may  happen 
that  this  may  not  be  ascertained  for  upwards  of  twenty- 
one  years.  It  is  the  duty  of  the  executors  to  accumu- 
late the  fund  till  the  heir-at-law  is  ascertained.  This  is 
what  this  Court  would  do.  It  cannot,  I  think,  be  rea- 
sonably contended,  that  this  gives  the  next  of  kin  a  right 
to  the  accumulations  after  the  twenty-one  years  have 
expired,  when  the  heir  has  made  out  his  title,  assuming 
it  to  be  twenty-five  or  thirty  years  after  the  death  of  the 
testator  and  that  he  has  not  done  so  before  from  absence 
abroad  or  other  satisfactory  reason.  The  heir  then 
shows  that  he  had  a  right  to  this  money  as  soon  as  it 
was  invested,  that  it  was  then  his  money,  and  that  the 
accumulations  are  derived  from  his  property,  which, 
from  the  causes  above  referred  to,  he  had  not  the  oppor- 
tunity 
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tanity  or  means  of  asserting  his  title  to,  or  of  obtain- 
ing. By  law  the  next  of  kin  have  no  right  to  it,  and 
I  think,  that  the  statute,  operating  upon  the  will  of  the 
testator,  does  not  give  them  this  right.  If  the  heir-at- 
law  had  established  his  title  within  one  year  of  the  death 
of  the  testator,  he  might  have  retained  the  money  in  the 
same  investment,  and  if  the  trustees  had  consented  to 
act,  he  might  have  produced  the  same  accumulation  by 
his  own  free  will  and  pleasure,  at  the  end  of  the  twenty- 
five  or  thirty  years.  The  fund  is  the  same;  he  was  en- 
titled to  it  on  the  death  of  the  testator;  the  fact  of  his 
establishing  his  title  some  years  sooner  or  later,  does  not 
affect  that  right;  his  title,  when  established,  has  reference 
back  to  the  time  when  the  fund  was  created. 


1854. 


The  case  of  Lombe  v.  Stoughton  (a)  is  very  analogous 
to  the  case  I  have^suggested.  There  the  testator  directed 
20,000/.  to  be  invested  in  the  names  of  trustees,  and  to 
accumulate  and  to  be  applied  forthwith,  after  his  decease, 
in  building  a  house  on  his  estate  according  to  a  plan  to 
be  agreed  upon  by  the  trustees  and  the  tenant  for  life, 
for  the  time  being,  and  he  desired  thai  what  was  not 
required  for  the  purpose  of  building  the  house,  should 
be  applied  in  the  purchase  of  lands,  to  be  settled  to  the 
same  uses  as  the  devised  estate.  The  trustees  and  the 
tenant  for  life  could  not  agree  upon  a  plan.  The  result 
was,  that  the  fund  accumulated  for  a  period  far  exceed- 
ing twenty-one  years,  and  in  fact,  till  it  amounted  to 
between  60,000/.  and  70,000/.  It  was  held,  that  the 
direction  for  accumulation  was  not  within  the  statute, 
and  that  the  whole  fund  was  applicable  for  the  purposes 
of  the  will. 


The  direction  to  accumulate  in  that  case  was  a  mere 

expression 
(a)  12  Sim.  304. 


22 


CASES  IN  CHANCERY. 


1854. 


expression  of  what  the  trustees  were  bound  to  do  with- 
out any  such  direction.  The  testator  never  contem- 
plated or  endeavoured  to  create  an  accumulation  exceed- 
ing twenty-one  years;  but  the  accumulation  took  effecti 
by  reason  of  events  over  which  the  testator  had  no  con- 
trol, and  which  he  could  not  have  foreseen. 

If,  in  that  case,  it  had  been  held,  that  the  accumula- 
tions were  to  stop,  and  the  income  of  the  property  to  go 
to  the  heir-at-law  or  next  of  kin,  the  next  step  would 
have  been  to  hold,  that  if  a  fund  were  bequeathed  to  a 
minor,  who  died  a  minor,  leaving  an  only  son,  an  infant, 
who  again  died,  leaving  an  only  son,  an  infant,  the  in- 
come of  the  fund  after  twenty-one  years  ought  to  be 
paid  to  the  next  of  kin  of  the  original  testator. 

The  case  of  Ellis  v.  Maxwell  {a\  and  of  Haley  v. 
Bannister  (b),  are  quite  consistent  with  this  view  of  the 
case. 


The  case  of  the  Corporation  of  Bridgnorth  v.  Col- 
Uns  (c)  is  directly  confirmatory  of  this  view,  but  it  goes 
a  step  further.  There  the  testator  directed  a  sum  of 
money  to  be  invested,  and  the  interest  thereof  to  be  paid, 
in  various  shares,  to  several  annuitants  named  in  his 
will,  and  he  directed  that  on  the  death  of  the  last  sur- 
viving annuitant,  the  capital  and  the  accumulations,  if 
any,  should  be  paid  to  second  cousins ;  and  if  there 
should  be  a  difficulty  in  ascertaining  who  they  were,  to 
be  paid  to  those  second  cousins  who  had  made  good 
their  claim  within  two  years  after  the  death  of  the  surviv- 
ing annuitant.  The  last  surviving  annuitant  survived  the 
testator  twenty-three  years,  and  there  was  consequently, 
at  the  end  of  two  years  after  her  decease,  an  accumula- 
tion 
(a)  3  Beov.  5S7.        (6)  4  Mad.  275.        (c)  15  Sim.  538. 
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tion  exceeding  twenty-one  years,  of  the  income  of  some  1864. 
parts  of  the  fund,  which  had  been  applied  in  payment  of 
the  annuities  to  those  annuitants  who  had  first  died. 
The  Vice-Chancellor  of  England  held,  that  the  accu* 
mutation  was  not  void  within  the  provisions  of  the 
statute.  He  observed,  that  there  was  no  direction  to 
accumulate,  but  only  an  incidental  observation  on  the 
possibility  of  there  being  an  accumulation,  and  that  the 
statute  did  not  apply  to  an  accidental  accumulation, 
which  was  the  result  of  chance  and  not  the  result  of  the 
direction  given  by  the  testator. 

If  this  decision  be  correct,  it  governs  the  present  case. 
It  is  impossible,  I  think,  to  say  that  the  accumulations 
in  the  present  case  are  void,  without  holding  *that  the 
accumulations  ought  to  have  been  held  void  in  the 
case  o{ Bridgnorth  v.  ColHm.  Indeed,  the  close  analogy 
of  that  case  to  the  present  is  admitted  by  the  CSounsel 
for  the  Petitioners ;  but  then  they  dispute  the  propriety 
of  the  decision  in  Bridgnorth  v.  ColHns,  which  they  con- 
tend neutralizes  the  statute,  and,  practically,^  makes  it 
inoperative  :  and  it  is  contended,  as  it  must  be  admitted, 
with  much  force,  that  a  testator  may  effect  his  object, 
if  it  be  to  accumulate,  in  another  way,  without  making 
any  direct  trust  that  the  fund  shall  accumulate. 

The  ease  also  of  McDonald  v.  Bryce  (a)  is  referred 
to,  as  establishing  the  opposite  doctrine. 

In  JSPBonaid  v.  Bryce^  the  testator  gave  the  residue 
of  his  property  to  Robert^  the  eldest  son  of  Peter  Shawe, 
at  twenty-one ;  but  if  he  should  die  before  attaining  that 
age,  he  gave  the  residue  to  the  next  male  child  of  Peter 
Shawe  who  should  attain  twenty-one,  and  if  Peter 

Shawe 
(a)  2  Keen,  376. 
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1854.  Shawe  should  die  without  having  had  and  without 
leaving  a  son  who  attained  that  age,  he  directed  the 
residue  to  be  paid  to  certain  legatees,  who  were  named 
in  his  will.  When  the  testator  died,  Robert,  the  son, 
was  alive,  but  died  soon  after,  an  infant.  Peter  Shawe 
attained  to  an  advanced  age,  and  had  no  other  son  nor 
any  prospect  of  having  one,  and  the  period  of  twenty-one 
years  expired  while  he  was  still  alive,  and  while,  in  con- 
sequence of  the  existence  of  the  legal  possibility  of  his 
having  a  son,  the  residue  did  not  vest  in  the  legatees. 
The  will  contained  no  direction  to  accumulate,  nor  does 
it  appear  that  the  word  accumulation  was  even  men- 
tioned in  it;  but  as  the  residue  was  given  in  the  way  I 
have  described,  it  was  the  duty  of  the  executors  to  ac- 
cumulate the  residue,  till  the  right  to  it  should  become 
vested  under  the  trusts  of  the  will.  Exactly  the  same 
point,  therefore,  arose  in  that  case,  as  in  the  one  which 
I  have  to  decide.  The  contest,  however,  in  that  case 
and  the  point  decided  was,  not  whether  the  accumula- 
tions which  had  been  made  by  the  executors,  were 
within  the  provisions  of  the  statute,  but  this  was 
assumed  to  be  so ;  and  it  seems  to  have  been  taken  for 
granted,  on  both  sides,  that  the  statute  prevented  and 
forbade  all  accumulation  beyond  twenty-one  years. 
The  consequence  was,  that  the  only  question  argued 
was,  whether  the  residuary  legatees,  or  the  next  of  kin, 
were  entitled  to  the  income  of  the  residue,  which,  it  was 
admitted,  could  no  longer  legally  be  invested  to  increase 
the  residue  ?  Lord  Langdale  held,  (no  doubt  correctly 
on  that  assumption,)  that  they  went  to  the  next  of  kin, 
it  being  clear,  that  if  they  were  undisposed  of  by 
reason  of  the  operation  of  the  statute,  it  was  a  portion 
of  the  residue  which  was  so  undisposed  of.  That  this 
is  so,  the  examination  of  the  report  of  the  case  fully 
establishes.  The  Counsel  for  the  residuary  legatees 
appear  to  have  begun  by  asserting,  that  the  testator  had 

created. 
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created,  or  attempted  to  create,  a  trust  for  accumulation, 
until  the  contingent  events  should  happen,  and  that  the 
question  to  be  decided  by  the  Court  was,  to  whom  the 
income  of  the  residue  belonged,  from  the  period  at 
which  the  trust  for  accumulation  was  made  void  by  the 
statute. 

The  attention  of  the  Court,  therefore,  was  not  di- 
rected to  the  question  which  arose  in  that  case,  as  it 
did  in  Bridgnorth  v.  Collins^  and  which  I  have  now  to 
decide. 

This  circumstance,  therefore,  materially  diminishes 
the  value  of  the  case  of  McDonald  v.  Bryce  on  the 
point  now  before  me,  which  does  not  appear  to  have 
suggested  itself  to  the  mind  of  the  Master  of  the  Rolls 
and  on  which,  it  is  possible,  that  the  Master  of  the  Rolls 
might,  if  the  point  had  been  argued  before  him,  have 
come  to  a  conclusion  analogous  to  that  in  Bridgnorth  v. 
CollinSy  a  probability  which  is  increased  by  the  circum- 
stance, that  in  giving  judgment  in  the  case  of  Eyre  v. 
Marsden{a\  Lord  Langdale  is  reported  to  have  stated 
his  opinion,  that  the  statute  was  not  intended  to 
operate,  and  that  it  did  not  operate  to  alter  any  dispo- 
sition of  the  testator,  except  his  direction  to  accumulate. 
"Striking  out  that,  (his  Lordship  observes,)  every- 
thing is  left  as  before,  and  all  the  other  directions  of 
the  will  as  to  the  time  of  payment,  substitution,  or  any 
contingencies,  are  to  take  effect  according  to  the  true 
construction  of  the  will,  unaltered  by  the  effect  of  the 
statute." 

This  passage  is  cited  and  commented  upon  by  Sir  Z. 
Shadwellf  in  Elbame  v.  Goode{b\  who  makes  the  fol- 
lowing 
(a)  2  Keen,  574.  (6)  14  Sim.  165. 
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1854.  lowing  pertinent  and  valuable  observations  on  the  case 
of  McDonald  v.  Bryce,  viz. : — (a),  "  If  you  apply  that 
language  (viz.  the  passage  I  have  just  read)  to  a  case 
in  which  no  direction  for  accumulation  is  given,  but 
there  is  an  executory  devise ;  by  the  operation  of  law, 
the  rents  and  profits  intermediately  accruing  would  be 
preserved,  by  way  of  accumulation,  for  the  person  ulti- 
mately taking  under  the  executory  devise.  Where  there 
is  nothing  to  strike  out  in  the  way  of  direction,  you 
cannot  strike  out  the  direction  unless  you  strike  out  the 
devise  ;*'  '^  and  my  opinion  is,  that  if  ever  a  case  should 
again  arise,  such  as  actually  did  arise  in  McDonald  v. 
Btyce,  it  would  deserve  very  serious  consideration, 
whether,  considering  the  language  of  Lord  Langdale 
himself,  in  the  case  of  Eyre  v.  Marsden^  and  the  hypo- 
thetical case  put  by  Lord  jEUon,  in  Griffiths  v.  yere,  the 
decision  in  McDonald  v.  Bryce  could  be  sustained  (ft)." 
Accordingly,  when  the  case  did  arise  before  the  Vice- 
Chancellor  of  England,  in  Bridynorth  v.  Collins^  he 
followed  the  view  he  had  previously  expressed,  and 
held,  that  the  case  did  not  fall  within  the  provisions  of 
the  statute. 

The  statute  itself  has  generally  been  considered  to 
be  an  ill-drawn  and  loosely-worded  act  The  defects 
in  it  arise,  however,  I  think,  more  from  the  difficulty  of 
the  subject  than  from  the  incapacity  of  the  framers 
of  it.  They  had,  in  fact,  to  contend  with  a  dilemma  of 
a  very  serious  nature.  The  statute  professes  to  leave 
executory  devises  and  bequests  untouched,  and  to  deal 
only  with  accumulations.  But  to  executory  devises 
and  bequests,  the  accumulation  of  the  produce  of  the 
subject-matter  devised  or  bequeathed  is,  in  many  cases, 
attached  by  operation  of  law.     In  these  cases,  as  the 

Vice- 
(a>  H  Sim.  175.  (h)  14  Sim.  176. 
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Yice-Chancellor  justly  observed,  you  cannot  strike  out       1864. 

the  direction  to  accumulate  without  striking  out  the 

deyise  or  the   bequest^  which  are  left  untouched  by 

the  statute.   On  the  other  hand,  if  you  permit  the  accu-  -    Chbbsm. 

mulation  to  take  place,  you  may,  in  some  cases,  enable 

the  testator  to  do,  in  another  way,  that  which   the 

statute  was  framed  to  prevent. 

It  is  to  be  observed,  that  this  statute  is  a  disabling 
statute.  It  imposes  a  fetter  on  the  disposition  of  pro- 
perty which  did  not  previously  exist,  and  accordingly, 
it  has  been  so  treated  by  the  Judges,  in  the  various 
decisions  to  which  it  has  given  rise.  It  has  been  con- 
strued strictly,  and  not  liberally  as  if  it  had  been  a  reme- 
dial act.  On  this  principle.  Lord  EUon,  in  Chiffiihs  v. 
Vere,  and  the  Judges  who  have  followed  ham,  have 
beld,  that  the  trust  for  accumulation  forbidden  by  the 
statute  is  not  wholly  void,  but  that  it  is  void  only  for 
the  excess ;  and  it  is  to  be  observed,  that  the  decision 
of  Lord  EUan,  in  that  case,  was  given  after  consul*- 
tation  with  Sir  W.  Grant,  M.  R.,  and  several  of  the 
Judges,  who  concurred  in  Lord  JEIdon's  view  of  the 
statute.  I  adopt  the  same  view  in  the  present  case, 
and  I  think  (to  use  the  words  of  Lord  LangdaUy  in 
Eyre  v.  Margden)(a)f  that  all  that  the  statute  does, 
is  to  strike  out  the  direction  to  accumulate  con- 
tained in  the  will,  so  far  as  that  direction  extends  to 
a  period  exceeding  twenty-one  years, leaving  all*other 
dispositions  untouched,  and  that,  consequently,  if  #the 
other  dispositions  contained  in  the  will  have  neces- 
sarily, by  operation  of  law,  attached  to  them  a  trust  for 
accumulation,  wholly  independent  of  any  direction  to 
that  effect  contained  in  the  will,  that  trust  for  accu- 
mulation must  take  effect,  not  indeed  by  reason  of  the 

direction 
(a)  2  Keen,  564. 
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1864.  direction  contained  in  the  will,  but  by  reason  of  the 
force  and  effect  of  the  law^  which  is  not  touched  by 
the  statute.  In  the  case  before  me,  there  is  no  direc- 
tion to  accumulate.  It  is  true  he  uses  the  words  **  with 
the  accumulations,  if  any/'  but  I  make  the  same  obder- 
vations  upon  this  that  the  Vice-Chancellor  of  England 
did  in  the  case  of  Bridgnorth  v.  Collins^  that  the  accu- 
mulation arises  out  of  the  duty  of  the  executors  to 
invest  and  make  the  most  of  the  residue,  which  is  to 
be  given  to  the  eldest  son  of  Mrs.  Archbold,  on  his 
attaining  twenty-one  and  taking  the  name  of  Sher- 
bume,  or  if  there  be  no  son,  to  her  eldest  daughter, 
on  her  attaining  that  age  and  taking  that  name,  or 
failing  such  children,  to  the  Plaintiff  John  Sherburne 
Tenchf  on  similar  conditions,  or  if  he  be  dead,  to 
the  other  Plaintiff  Edward  B.  Tenchf  on  the  same 
conditions. 

The  result  is,  that  in  my  opinion,  the  devises  and 
bequests  contained  in  this  will,  and  the  accumulations 
incidental  to  them,  are  not  within  the  provisions  of  the 
statute  of  39  &  40  Geo.  3,  c.  98,  and  that  the  accu- 
mulations must  go  on,  until  some  person  shall  have 
acquired  a  vested  interest,  in  possession,  to  the  residue 
so  disposed  of. 

This  will,  perhaps,  make  it  unnecessary  for  me  to 
express  any  opinion  on  the  other  point  which  has  been 
argued  before  me,  namely,  whether  the  annuity  ought 
to  be  paid  pari  passu,  out  of  the  real  and  personal 
estate.  As  that  question  may  never  arise,  and  this  is 
a  point  of  considerable  nicety,  in  which  a  careful 
review  of  all  the  decisions  would  be  necessary,  in 
order  to  make  the  grounds  of  the  opinion  I  have  come 
to  clear,  and  in  which  it  is  scarcely  possible  to  recon- 
cile every  decision,  I  have  thought  that  it  would  be 

proper 
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proper  for  me  not  to  express  any  opinion  until  the       1854. 

necessity  for  doing  so  shall  have  arisen.  v*p^/-^^ 

Tench 

This  is  a  case,  in  which,  in  my  opinion,  the  costs  of  Chubb. 
raising  and  discussing  the  questions  which  have  been 
brought  before  me  ought  to  be  borne  by  the  testator's 
estate.  The  executors,  in  the  state  of  the  authorities, 
could  not,  I  think,  have  ultimately  distributed  the  pro- 
perty, or  indeed  have  continued  this  accumulation  with 
safety,  without  the  authority  of  this  Court.  All  this 
has  been  occasioned  by  the  peculiar  dispositions  to  be 
found  in  the  testator's  will,  and  his  estate  must  bear 
the  costs  incidental  to  the  determination  of  the  ques- 
tion he  has  raised. 


HAMMOND  V.  HAMMOND. 

Nov.  11. 
/^N   the  marriage  of  the   Rev.  A.  Hammond  with  Where  the  re- 
^     Miss    Beresford,    a    settlement    was    executed,  opi'fvV^ 
between  the  intended  husband  and  wife  and  the  trus-  of  a  deed  are 
tees,  which  recited  the  existing  property  of  the  wife,  the^latS^^utt 

and  that  it  had  been  agreed  that  it  should  be  settled,  ^  ^^  <>» 
.  -       ,    ,       ,  ^  .  ,  ,        until  toe  deed 

"  and  that  in  case  any  property  or  effects,  either  real  or  has  been  re- 
personal,  of  the  value  of  600/.  at  one  time,  should,  at  ^o™«^-  /°  • 
■^  '  ^    '  '       auit  to  reform 

the  present  time,  belong  to,  or  at  any  time  hereafter  the  instru- 

during  the  said  intended  coverture,  descend  or  devolve  "ourt  would  be 

to  the  said  Harriet  Charlotte  Beresford,  or  to  the  said  enabled,  from 

Anthony  Hammond^  in   her   right,   such   property  or  stances,  to 

effects  J"^««  ''^'"h 

was  erroneous. 
A  marriage  settlement  recited  an  agreement  that  the  future  property  of  the  wife 
should  be  settled,  but  the  covenant  to  settle  was  on  the  part  of  the  huslland  alone,  to 
execute  all  necessary  deeds,  as  that  such  property  should  (so  far  as  he  was  concerned) 
be  vested  in  the  trustees,  on  the  trusts  of  the  settlement  Held,  that  property  after- 
wards given  to  the  separate  use  of  the  wife  was  not  liable  to  be  settled. 


Hammond 
Hammovd. 
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1864.       effeots  should  be  settled,  upon  the  trusts  and  for  the 
purposes  hereinafter  declared  concerning  the  same/' 

The  deed  then  proceeded  to  settle  the  property  speci- 
fied in  the  usual  way,  and  witnessed  as  follows : — ^*  And 
this  indenture  lastly  witnesseth,  that  in  pursuance  and 
further  performance  of  the  said  agreement,  and  in  con- 
sideration of  the  said  intended  marriage,  the  said  An^ 
thwiy  Hammond  doth  hereby,  for  himself,  his  heirs,  ex- 
ecutors and  administrators,  covenant"  with  the  trustees, 
that  if  ^  at  any  time  or  times  during  the  said  intended 
coverture,  any  real  or  personal  estate,  to  the  value  of  500^ 
at  any  one  time,  shall  descend  or  devolve  to,  or  vest  in, 
or  shall,  at  the  present  time,  be  vested  in,  or  belong  to 
the  said  Harriet  Charlotte  Beresford,  or  to  the  said 
Anthony  Hammond,  in  her  right,  then  and  in  that  case, 
and  so  often  as  the  same  shall  happen,  he,  Anthony 
Hammondj  his  heirs,  executors  and  administrators,  shall 
and  will,  at  the  costs  and  charges  of  the  said  trust 
estate,  make,  do  and  execute,  or  cause  and  procure  to  be 
made,  done  and  executed,  all  such  acts,  deeds,  assign- 
ments, conveyances  and  assurances  in  the  law,  what- 
soever, which  shall  be  necessary  and  proper  for  convey- 
ing, assigning,  assuring  and  confirming  the  said  real 
and  personal  estate,  in  such  manner  as  that  (regard 
being  had  to  the  nature  and  quality  of  the  premises 
respectively)  thi  said  real  and  personal  estate  shall  and 
may,  so  far  as  the  said  Anthony  Hammond  is  concerned, 
be  vested  in  the  trustees  or  trustee  for  the  time  being 
of  these  presents,"  upon  trust  to  sell  and  hold  upon  the 
trusts  before  declared. 

iThe  marriage  took  effect,  the  wife  being  of  age,  and 
subsequently,  in  1846,  3,000/.  were  settled  upon  Mrs. 
Hammond,  "  for  her  sole  and  separate  use,  and  free 
from  marital  control.*'      The  3,000/.  having  become 

payable 
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payable  io  1854,  a  question  arose,  whether  it  was  liable        1864. 
to  be  settled  under  the  terms  of  the  marriage  settle- 
ment? and  the  point  was  submitted  to  the  Court  upon  a 
special  case.  HAim^iin. 

Mr«  DickeMon  (Mr.  R.  Palmer  being  absent),  for  the 
Plaintiff,  Mrs«  Hammond*  I  admit  that  this  property 
comes  within  the  recital,  but  contend  that  it  is  not 
within  the  operative  part  of  the  deed,  which  must 
govern  the  construction  of  the  instrument.  The  co- 
venant is  on  the  part  of  the  husband  alone,  *'  so  far 
as  be  was  concerned,"  to  convey,  and  this  will  not 
affect  the  wife's  separate  estate,  his  conveyance  of  it 
being  inoperative;  Douglas  y.  Congreve{a)\  Thornton 
V.  Bright(h).  This  case  is  not  governed  by  Butcher  v. 
Butcher {c)f  for  in  that  case,  it  was  agreed,  and  the  hus- 
band covenanted,  that  the  after-acquired  property  of  the 
wife  should  be  assigned  by  all  proper  parties:  here 
there  is  no  such  expression  of  agreement  between  all 
parties,  and  the  covenant  is,  not  that  it  shall  be  con- 
veyed by  all  proper  parties,  but  that  the  husband  shall 
convey.  In  Ramsden  v.  Smith{d),  the  expression,  in 
substance,  was,  that  it  was  thereby  agreed  and  declared, 
and  the  husband  covenanted  to  convey,  and  join  his 
wife  in  conveying,  yet  Vice-Chancellor  Kindersley  held, 
that  subsequently-acquired  separate  property  of  the 
wife  did  not  come  within  the  terms  of  the  settlement. 
He  considered  the  agreement  was  limited  to  that  which 
was  subsequently  entered  into  between  the  parties,  vis. 
a  stipulation  on  the  part  of  the  husband  only. 

Mr.  Lloyd  and  Mr.  Jackson,  for  the  trustees.    The 
distinction  between  the  language  in  Butcher  v.  Butcher 

and 

(a)  1  Keen,  410.  (r)  14  Beau.  222. 

(b)  2  MjfL  if  Cr.  230.  {d)  2  Drew.  298. 
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and  that  in  Ramsden  v.  Smith  is  too  subtle  to  follow; 
*'  it  is  hereby  agreed  between  the  parties/'  and  "  it  is 
hereby  agreed  and  declared/'  amount  to  the  same  thing. 
Hammond.  This  case  is  governed  by  Butcher  v.  Butcher,  for  the 
recital  is  express,  that  all  the  wife's  property  shall  be 
settled.  They  observed,  that  in  this  case,  the  first  life 
estate  was  given  to  the  wife,  and  not  to  the  husband  as 
in  Ramsden  v.  Smith. 

Mr.  Melvill  and  Mr.  H.  JR.  Young,  for  other  parties. 

The  Master  of  the  Rolls  (without  hearing  a  reply). 

I  think  this  covenant  does  not  include  the  property 
which  came  to  the  wife  for  her  separate  use.  I  should 
have  thought  that  the  recital  by  itself  would  have  been 
sufficient  to  include  it,  but  the  parties  have  put  their 
own  construction  on  the  recital,  by  the  subsequent  cove- 
nant. If  the  recital  had  been,  that  the  wife  was  to 
settle,  but  the  covenant  was  that  of  the  husband  alone, 
I  still  think  I  could  not  deal  with  it  without  reforming 
the  settlement.  If  that  case  were  brought  before  me, 
I  should  be  able  to  judge,  from  the  evidence,  whether 
the  mistake  was  in  the  recital  or  in  the  covenant. 
Here  I  think  the  recital  must  be  read  and  governed  by 
the  covenant.  This  does  not  fall  within  the  case  of 
Butcher  v.  Butcher,  which  I  should  follow  in  a  similar 
case,  but  I  think  it  does  not  apply  to  the  present.  I 
must  declare  the  property  belongs  to  the  wife  for  her 
separate  use. 


Note.— See  also  Ex  parte  Blake,  16  Beav.  463,  and  In  re  Daniett 
Trutt,  18  Beav.  309. 
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Re  MINTER. 

No9. 16. 

rilHE  usual  order  had  been  made,  for  the  taxation  of  By  an  order  for 
a  solicitor's  bill,  and  the  delivery  up  of  papers  on  solicttor'wu 

payment(a).  ordered,  on 

'  **"«'*nent,  to 


deliyer  over 

The  bill  being  taxed,  was  paid  on  the  1st  o(  August,  H®^^ade 
and  on  the  following  day  a  demand  was  made  for  the  default,  hewai 
papers.  This  not  having  been  complied  with,  a  notice  the*co«t«  o't^ 
of  motion  was  given  for  the  2nd  of  November ,  for  an  motion  to  com- 
order  for  their  delivery.  The  motion  stood  over,  and  in  ^  had  deli- 
the  interval,  before  the  hearing,  the  papers  were  deli-  ^J^^^^^ 
yered  up.  of  motion  but 


Mr.  Younge  now  asked  for  the  costs  of  the  motion (&). 

Mr.  MorriSf  eontri,  argued,  that  it  was  irregular,  on 
a  motion  to  bring  a  party  into  contempt,  to  ask  for 
costs,  and  that  they  were  never  given.  He  said  that 
such  was  the  opinion  in  the  Registrars'  Office. 

The  Master  of  the  Rolls  (after  consulting  the  Re- 
gistrar). 

I  am  of  opinion,  that  the  client  is  entitled  to  all  the 
costs.  It  is  clear,  that  the  solicitor  might  have  stopped 
the  whole  proceeding  by  delivering  up  the  papers.  I 
was  surprised  to  find  on  inquiry  at  the  Registrars' Office, 

on 

(a)  Seton  on  Decreei  (2nd  Beav.  108;  Re  Bainbrigget  14 
edit),  424.  Beao, 645 ;  Re DufaurandBlake' 

(6)  See  In  re  BaMriggef  13     ney,  16  Beav,  113. 

TOL.  XIX.  D 


before  it  bad 
been  heard. 
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1864.  on  a  former  occasion,  that  according  to  the  usual  prac- 
tice, it  required  foar  orders  to  enforce  the  delivery  of 
papers  by  a  solicitor — first,  the  order  for  taxation,  which 
directs  the  delivery;  secondly,  the  order  to  deliver  within 
a  specified  time ;  thirdly,  the  four-day  order,  or  in  de- 
fault, stand  committed ;  and  lastly,  the  order  for  com- 
mittal. I  do  not  know  the  reason  for  the  practice  (a), 
and  there  seem  to  me  to  be  more  orders  than  are  ne- 
cessary. However,  this  is  clear,  that  the  Respondent 
is  in  the  wrong  and  must  pay  the  costs. 

(«)  /«  re  Mouriyatiy  13  Beao,     27;  Seimt  on  Detrta  (2iid  edit), 
84;  In,  re  Stevenaon^  14   Beav.    431. 


Note.— Thellth  andl2thOrdenor  2St1)i4tfgifs^,  1841  {OrdmaCan. 
166,  167),  have  been  held  to  apply  to  a  cause  and  not  to  **  a  matter." 
Re  Blake,  9  Beav.  209;  In  re  Lovell,  ibid.  332;  In  re  David  Taylor, 
10  Beav.  221 ;  In  re  L/oyrf,  ibid.  451 ;  In  re  Stewemon^  14  Bemv  27; 
Re  Wisewold,  16  Bean.  357.  The  order  in  Lane  v.  Oliver,  2  Hare^ 
97,  was  in  a  cau$e.    See  Selon  on  Decrees  (2nd  edit.),  641,  642. 


LEWIS  V.  MORRIS. 

Nov.  16. 
A  testator  di-    HPHE  testator,  Daniel  Goodman,  after  certain  legacies^, 

rected  his  exe-   J-      bequeathed  the  remainder  of  his  personal  estate 

cutors  to  pay  ^  ^  ■ , 

and  divide  the  to  bis  executors,  upon  trast  to  discharge  his  debts  tbere- 

and  amonMt***  ^^^»  "  ^^^  ^  P^J  ^^^  divide  the  clear  residue  unto  and 

his  own  next     amongst  his  own  next  of  kin  under  the  Statute  of 
of  kin  under  .       .        „ 

the  Statute  of   Distributions/ 
Distributions." 

brotheraand  '^^  testatoT  left  surviving  him  both  brothers  and 

deceased  sisters,  and  children  of  a  deceased  brother  and  sister,, 

children  took  ^^^  the  question  was,  what  shares  they  respectively 

per  stirpes.  ^^y^  j^  ^he  residue  ? 

Mr.  RoupeU  and  Mr.  Briggs,  for  the  Plabtiffsi  and 

Mr. 
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Mr.  G.  L.  Itussell,  for  other  parties  in  the  same  ia-  1854* 
terest.  The  next  of  kin  take  per  stirpes.  In  Martin 
v.  Glover  (a),  the  bequest  was^  in  trust  for  the  persons 
**  who  would,  under  the  statute  for  the  distribution  of 
intestates'  effects,  have  been  entitled  to  my  personal 
estate,  in  case  I  had  not  disposed  of  the  same  by  will/' 
yice-Chancellor  Knight  Bruce  said : — **  The  pers<»M  so 
entitled  are  the  widow  and  daughter.  They  cannot,  I 
think,  take  equally,  because  the  description  in  the  will 
is  one,  not  of  persons  merely,  but  of  interest  also." 

In  Mattison  ▼.  Tanfield  (6),  the  gift  was  for  the  per- 
sons **  who  at  the  time  of  my  decease  shall  be  the  next 
of  kin  of  jR.  D.  according  to  the  statute  made  for  the 
distribution  of  intestates'  effects,"  as  tenants  in  common. 
Lord  Lanffdale  observed :— ''  It  appears  to  me,  that 
the  next  of  kin  must  take  per  stirpes*  Those  who  are 
not  next  of  kin  in  fact,  but  only  deemed  to  be  such 
according  to  the  Statute  of  Distributions,  make  out  their 
title  by  representation  as  the  statute  directs,  and  I 
think,  that  they  can  be  entitled  only  to  such  interest  as 
might  have  belonged  to  the  person  they  represent,  un- 
less there  be  words  in  the  will  which  show  a  contrary 
intention.  In  the  absence  of  such  words,  it  appears  to 
me  that  the  testator,  by  referring  to  the  statute,  must 
have  referred  to  the  taking  by  representation,  allowed 
to  persons  standing  in  a  remoter  degree  of  propinquity 
than  others. 

In  a  subsequent  part  of  the  judgment,  he  says: — 
**  There  being  nothing  in  the  will  to  show  a  contrary 
intention,  I  think  that  the  parties  who  made  out  their 
right  to  be  legatees,  or  devisees  as  next  of  kin  by  repre- 
sentation according  to  the  statute,  must,  under  the  will, 

take 
(a)  I  CoU.  269.  (6)  3  Bern.  )3I. 

d2 
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1864.       take  by  virtue  of  that  representation,  and  only  take 
the  share  of  the  person  they  represent." 

In  Horn  v.  Coleman  {a),  also,  it  was  held,  that  under 
a  gift  to  the  person  entitled  as  next  of  kin  under  the 
statute,  the  legatees  take,  not  as  joint  tenants,  but  as 
tenants  in  common,  showing  clearly,  that  the  statute 
governed  not  only  the  class  but  the  nature  of  their  in- 
terest. The  words  are  stronger  here,  for  the  gift  is  not 
directly  to  the  next  of  kin,  but  the  trustees  are  to  "  pay 
and  divide*'  "  under  the  statute,"  which  is  the  same  as 
if  he  had  said  '*  divide  it  according  to  the  statute." 
They  also  cited  Smith  v.  Palmer  {b). 

Mr.  Greene,  Mr.  JP.  T.  White  and  Mr.  Whitbread, 
for  children  of  deceased  brothers  and  sisters.  The  next 
of  kin  took  equally  per  capita. 

This  is  a  gift  to  a  class  of  persons  '*  under  the  sta- 
tute." The  statute,  therefore,  merely  designates  the 
persons,  leaving  them  to  take  in  the  usual  mode  as  a 
class,  which,  where  a  division  is  directed,  is  as  tenants 
in  common.  It  is  not  a  gift  '^according  to  the  statute," 
but  amongst  persons  '^  under  the  statute."  In 
Richardson  v.  Richardson(c),  the  gift  was  ''  to  the  person 
who,  at  the  son's  death,  would  be  entitled,  under  the 
statutes  for  the  distribution  of  the  estates  of  intestates, 
to  his  personal  estate,  in  case  he  should  die  intestate." 
The  son  died,  leaving  a  widow  and  four  children,  and 
the  Vice-Chancellor  of  England  held,  that  the  widow 
was  not  entitled  to  one-third,  as  she  would  have  been 
under  the  statute,  but  to  one-fifth  only,  showing  that 
the  statute  points  out  the  persons  but  not  the  shares. 

It 

(a)  1  &fi.  4-  G.  169.  (c)  14  Sun.  526. 

(6)  7  Hart,  225. 
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It  would  be  impossible  for  the  gift  to  have  effect 
strictly  according  to  the  statute,  for  the  widow  would 
be  excluded,  Kilner  y.  Leechija);  and  the  provision  as 
to  hotchpot  would  be  inapplicable,  Walton  v.  Wal- 
tan{b).    They  also  cited  Abbay  v.  Howe{c), 

Mr.  Roupellf  in  reply. 

The  Master  of  the  Rolls. 

I  think  that  the  words  '^  to  pay  and  divide  the  clear 
residue  unto  and  amongst  his  own  next  of  kin  under 
the  Statute  of  Distributions,"  govern  the  division,  as 
well  as  ascertain  the  objects  who  are  to  take ;  and  that 
unless  the  testator  expresses  that  the  division  is  to  be 
otherwise,  the  residue  will  go  in  the  manner  pointed 
out  by  the  statute.  I  think  that  the  statute  must  regu- 
late the  proportions  which  they  are  to  take,  and  that 
to  hold  otherwise  would  give  rise  to  very  great  diffi- 
culties. If  a  testator,  directing  payment  and  division 
under  the  statute  does  not  expressly  state  how  the 
classes  of  objects  are  to  take,  they  must  necessarily  take 
according  to  the  mode,  and  in  the  shares  directed  by 
the  Statute  of  Distributions. 

(a)  10  JBeoo.  362.    (6)  14  Va.  324.    (c)  IDeG.lf  Sm.  470. 
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WICKHAM  V.  NICHOLSON. 
Nov.  22. 

Decree  for  Mie  finHIS  was  a  bill  by  a  first  mortgagee  for  foreclosure. 

oiuered.  st  toe     I 

request  of  the  1*^6  first  mortgage  was  for  2,000/.,  the  second  for 

^d"l!r      3.600/.,  and  the  third  charge  was  a  judgment  for  9,781/. 

gageet  and  the  The  value  of  the  property  did  not  appear. 


proved* 


notwithetand- 

iDg  the  third         Mr.  W.  W.  Cooper,  for  the  first  mor^gee,  asked  for 

insisted  on  a      ^  ^^  ^^  ^  ^^  ^C^*  C*  ^t  S-  ^* 

decree  for 

foreclosure  end 

redemption,  Mr.  Shebbeare,  for  the  second  mor^agee,  and 

theTalne  of 

the  property 

not  being  Mr.  Metcalfcy  for  the  assignees  of  the  mortgagor, 

concurred. 


Mr.  Giffard,  for  the  third  incumbrancer,  insisted  on 
his  right  to  redeem. 


The  Master  of  the  Rolls. 

I  think  there  ought  to  be  a  sale.  Generally  speaking, 
the  complications  of  successive  redemptions  are  ruinous 
to  all  parties. 
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T 


Feb.  28. 
March  1. 

Lord  KENSINGTON  v.  BOUVERIE,  Nov.  18, 20. 

Dec.  5. 
HE  bill  stated,  in  effect^  that  by  a  settlement  made  a  tenant  for 
in  1833,   the  Kennngtm  estates  were,   subject  ^^^^^ 
(with  other  property)  to  a  mortgage  for  60,0001.,  settled  charge  the 
on  the  late  Lord  Kennngton,  for  life,  with  remainder  to  ^-^^^  20^000/. 

the  Plaintiff,  (the  present  lord),  for  life,  with  remain-  ^nd  intereat 

•  He  accord* 

der  to  his  first  and  other  sons  in  tail,  with  an  ultimate  fngiy  chained 

remainder  to  the  late  lord  in  fee.    And  a  power  was  ^em,and 

^  mortgaged  the 

thereby  given  to  the  late  Lord  Kensington  to  charge  the  charge  with 

settled  estates  with  any  sum  not  exceeding  20,000/.,  ^JJ^Tfo^f  ^ 

and  interest  not  exceeding  6/.  per  cent.,  for  the  use  of  much  greater 

himself,  his  executors,  administrators  and  assigns,  and  ^^^^  {^ 

to  create  a  term  to  secure  it      The  settlement  also  "uccesaion. 

-  .  -  1       *.    1      /x/v  rtrt/>»  Held,  that  the 

contamed  a  proviso,  that  so  much  of  the  20,000/.  as  remainder- 
should  not  have  been  raised  by  mortgage  of  the  term,  1?*?,^"/°^" 

•'  o  o  '  tied  to  redeem 

during  the  life  of  the  late  Lord  Kensington^  should,  the  20,000/. 

upon  his  death,  as  between  his  representatives  and  the  on^a^biH  by*" 

persons  entitled  under  the  settlement,  sink  into  the  inhe-  the  remainder- 

ritance,  and  that,  as  between  his  heirs  and  assigns,  and  demption,  ac- 

the  parties  so  entitled,  the  Kensington  estates  should  be  counts  and  in- 

•        -1       .  1 1  T       T  .  t        qmnes  were 

pnmarily  liable,  and   the  Llanhister  rectory  or  tithes  directed,  for 

only  secondarUy  liable,  for  paying  off  the  60,000/.  for  ^^^JSJ''^ 

which  both  were  mortgaged.  the  amount 

due  in  respect 
of  the  charge 

In   1835,  the  late    Lord  Kensington    charged  the  of  20,000/., 

,  and  the  parties 

estates  accordingly  with  20,000/.  and  interest  at  five  per  entitled  to  it 

cent  U"d«^* 
power,  a  te- 
nant for  life  in  possession  charged  the  estate  with  20,000/.  and  interest  The  rents 
were  insufficient  to  pay  the  interest,  and  the  tenant  for  Hfe  paid  the  deficiencv  out  of 
his  own  monies.  Held,  that  neither  ^e  tenant  for  life,  nor  those  claiming  under  him, 
were  entitled  to  charge  the  amount  of  the  deficiency  of  the  rente  to  pay  the  interest 
OD  the  €0rpiu  of  the  estate. 
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cent,  from  that  date,  and  created  a  term  to  secure  the 
charge,  redeemable  upon  payment  of  principal  and  in- 
terest. He  afterwards  mortgaged  this  charge  to  secure 
several  sums,  amounting,  in  the  whole,  to  14,2772. 6s.  24., 
and  these  several  securities  were,  prior  to  1842,  assigned 
to  Lord  Brayhrooke  and  others,  who  are  also  the  mort^ 
gagees  of  the  60,0002. 

On  the  27th  of  January^  1842,  the  late  Lord  Ktn- 
singtan^  by  divers  deeds  of  that  date,  assigned  the 
20,000/.  charge  (subject  to  the  principal  sum  of 
14,277/.  6s.  2d.),  and  his  reversion  in  fee,  to  the  Defend- 
ants, Edward  Bouverie  and  others,  to  secure  24,500/. 
and  interest,  and  to  Philip  Bouverie  and  C.  Tennani 
to  secure  32,500/.  and  interest,  and  to  Captain  Roache 
for  23,000/.,  and,  at  the  same  time,  he  gave  to  each  of 
these  parties  other  securities  as  primary  securities,  and 
to  each  a  secondary  charge  on  what  was  primarily 
charged  to  the  other,  and  he  executed  a  receivership 
deed  of  even  date. 

The  late  lord  died  m  1852,  and  the  Plaintiff,  being 
tenant  for  life,  subject  to  the  charge  of  20,000/.,  filed  his 
bill  against  the  Bouveries  and  the  first  tenant  in  tail, 
and  thereby  splitting  the  charge  of  20,000/.  into  two 
of  14,277/.  6*.  2d.  and  5,722/.  13*.  lOrf.,  he  sought  to 
redeem  the  Bouveries  alone  in  respect  of  the  alleged 
sum  of  5,722/.  13*.  10</.  The  bill  prayed  a  declaration, 
that  the  Plaintiff  was  entitled  to  redeem  the  Bouve- 
ries  upon  payment  to  them  of  such  a  sum  of  money 
(if  any)  as  was  due  and  owing  to  them  on  account  of 
this  said  sum  of  5,722/.  13«.  \Qd.  and  interest,  and  offer- 
ing to  pay  such  amount,  and  it  prayed  an  account,  and 
upon  payment,  for  a  reconveyance. 

To  this  bill  Messrs.  Bouverie  demurred  for  want  of 

equity. 
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equity,  and  the  demurrer  was  allowed  (a),  with  leave  to 
amend. 

The  bill  was  accordingly  amended,  by  making  Lord 
Braybrooke  and  his  co-mortgagees,  and  the  executors  of 
the  late  Lord  Kensington,  parties. 

The  rents  of  the  Kensington  estates  had  been  suffi- 
cient to  keep  down,  and  had  been  applied  in  payment 
of,  the  interest  due  on  the  first  charge  of  60,000/.,  but 
they  were  alleged  to  be  insufficient  to  pay  the  interest 
on  the  further  charge  of  20,0002.  It  appeared,  how- 
ever, from  the  evidence  in  the  cause,  that  the  interest  on 
the  sum  of  money  constituting  this  latter  charge  had 
been  paid  by  the  late  Lord  Kensington  from  other 
sources  of  income. 

The  mortgagees  for  60,000/.  not  requiring  to  be  paid 
off,  the  Plaintiff  proposed  to  redeem  the  Kensington 
estates,  in  respect  only  of  the  20,000/.  charged,  and  he 
claimed  to  be  entitled  to  do  so  on  payment  of  20,000/. 
and  the  interest  which  had  accrued  due  thereon  since 
the  death  of  the  late  Lord  Kensington;  but  the  Defend- 
ants, the  Bauveriesj  refused  to  be  redeemed  on  those 
terms,  insisting  that  the  Plaintiff  was  not  entitled  to 
redeem  the  Kensington  estates,  or  the  interest  therein 
mortgaged  to  them,  or  the  charge  of  20,000/.  and  the 
interest  thereon,  or  any  of  the  premises  mortgaged  to 
them,  without  paying  the  two  sums  of  24,600/.  and 
32,600/.,  and  all  arrears  of  interest  respectively,  or  at 
least  without  payment  of  the  chaise  of  20,000/.  and  the 
interest  due  thereon  since  1836,  and  on  his  exonerating 
the  Llanbister  rectory  from  the  60,000/.  charged  upon 
it  and  the  Kensington  estates.    The  Defendants  alleged 

that 

(a)  16  Beav.  197. 


Lord 

Kembinoton 

o. 

BOQVERXB. 


Ihiwmn* 
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that  tiie  vents  of  the  Kentmfftan  estates  were  little  (if 
anything)  more  than  sufficient  to  keep  down  the  interest 
KswmiavMi  ^^  ^^^  60,000/.,  for  which  purpose  they  had  been 
applied  7  and  that  neither  the  20,000/.  nor  the  interest 
thereoa,  bad  erer  been  rdsed  or  paid,  and  that  the  sma 
now  due  in  respect  thereof  amounted  to  37,000/.  and 
upwards. 

The  bill  prayed  redemption  on  the  footing  proposed 
by  the  Plaintiff,  and  for  an  account  against  the  De- 
fendants, ae  mortgagees  in  possession  by  their  recetrer, 
since  the  death  of  the  late  lord. 

Mr.  Belwyn  (in  the  absence  of  Mr.  R,  Palmer),  for 
the  Plaintiff.  This  is  the  common  case  of  a  bill  for  re- 
demption, on  payment  of  principal,  interest  and  costs ; 
but  by  the  answer,  the  Defendants  make  a  much  larger 
claim.  There  is  no  ground,  however,  for  deviating  from 
the  ordinary  rule  in  such  a  case.  The  Plaintiff  simply 
seeks  to  redeem  his  life  estate,  which  is  subject  to  the 
chatge  of  20,000/.,  and  in  part  of  which  alone  the  De- 
fendants hare  an  interest.  The  Plaintiff  has  offered  to 
pay  it,  with  interest  thereon,  since  the  death  of  the  late 
lord ;  but  he  does  not  seek,  in  any  way,  to  interfere  with 
the  reversion  in  fee  created  by  the  settlement.  It  is 
submitted,  he  is  entitled  to  do  so,  without  paying  off  the 
sums  for  which  the  charge  of  20,000/.,  with  other  pro- 
perty, is  moitgaged. 

Mr.  Lloyd  and  Mr.  SAapter,  for  the  Bouveries^  con- 
tended, that  the  Plaintiff  was  not  entitled  to  redeem, 
J  except  on  terms  of  entirely  paying  off  their  incum- 
brances, or,  at  all  events,  to  the  extent  of  the  20,000/. 
and  interest  thereon  since  1835. 

Mr.  Eaupell,  Mr.  FoUBti^  Mr.  Freeling,  Mr.  Tennant, 

Mr. 
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Mr.  Soutigate  and  Mr.  MtehlethmaiUj  for  other  par-       1BS4. 
ties.  *-iK^^ 

Lsid 
,„    __  ^    ,    «  KiawMwoa 

The  Mastsb  of  the  Rolls.  «. 

Bovnan. 
I  think  the  Plaintiff  entitled  to  some  decree;  the 
only  question  is  as  to  the  form  of  it.  The  difficulty  I 
feel  relates  to  the  Lkmbister  tithes.  I  will  state  the 
difficulty  I  feel  hy  stating  what  I  understand  to  be  Mr. 
Lloyd's  argument.  If  you  had  sought  to  redeem  the 
chai^  on  the  Llanbister  tithes,  and  the  60,000/.  had 
been  the  only  charge  upon  them,  Mr.  Lloyd  says,  refer- 
ring to  Palk  Y.  Lord  Clinton  (a),  in  consequence  of  the 
rules  of  the  Court,  you  must  have  made  all  the  subse- 
quent incumbrancers  upon  these  tithes  parties,  and  the 
result  would  have  been,  that  you  could  not  have  redeemed 
that  property,  without,  at  the  same  time  foreclosing  his 
clients,  or  giving  them  an  opportunity  of  redeeming, 
which  would  have  involyed  the  whole  account.  It  ap- 
pears to  me,  that  the  difficulty  might  be  got  over,  if  you 
are  willing  to  release  the  Llanbister  tithes.  With  respect 
to  the  charge  of  20,000/.,  I  feel  no  difficulty  about  that. 
That,  I  am  satisfied,  you  are  entitled  to  redeem,  upon 
paying  off  the  amount  of  that  charge  to  any  persons 
who  are  interested  in  it. 

Mr.  Selwyn^  in  reply. 

PaJk  V.  Lord  Clinton{a)\  Hughes  v.Williamsib);  Cot- 
tingham  v.  Earl  of  Shrewsbury  (c);  Chappell  Y.Iiees{d)f 
were  cited. 


The  Master  of  the  Rolls.  March  1. 

There  is  some  complication  about  this  case,  and  I 

hare 

(a)  12  Vet,  48.  (c)  3  Hare,  627. 

((}  3  Mac  4-  Gor.  683.  (d)  I  DeG.M.J^G.  393. 
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1854.  ^^^^  ^^9  i^  ^  course  of  the  argament  (though  I  had 
no  doobt  that  the  Plaintiff  ¥ras  entitled  to  a  decree), 
some  doubt  as  to  the  form  of  that  decree.  I  think  it 
is  not  necessary  to  pay  off  the  60,000iL  if  the  mort- 
gagees of  that  sum  do  not  require  it  to  be  paid  off; 
and  therefore,  it  being  entered  upon  the  record  that  they 
do  not  require  to  be  redeemed,  I  will  direct  an  account 
to  be  taken  of  what  is  due  upon  the  subsequent  chaige 
of  20,000/. 

I  am  of  opinion,  that  it  is  not  the  duty  of  the  Plain- 
tiff, and  that  he  cannot  be  required,  to  pay  off  all  the 
sums  of  money  due  to  those  persons  who  have  both  an 
interest  in  the  charge  of  20,000/.,  and  are  also  mort- 
gagees upon  the  rest  of  the  property  of  the  late  Lord 
Kensington.  If  I  were  to  hold  otherwise,  I  should  be 
allowing,  by  an  indirect  manner,  the  charge  of  20,000/. 
to  be  increased  to  a  much  larger  amount;  and  the 
effect  would  be,  that  the  settlement  would  be  of  no 
value  at  all  to  those  in  remainder.  The  deed,  executed  for 
valuable  consideration,  settled  the  estate,  subject  to  the 
charges  of  60,000/.  and  20,000/.  on  the  late  lord  for  life, 
with  remainder  to  the  Plaintiff  for  life, with  remainder  to 
his  first  and  other  sons  in  tail  male;  and  it  would,  in 
effect,  be  allowing  the  chaige  of  20,000/.  on  the  estate, 
to  be  increased  to  any  amount,  if,  because  the  tenant 
for  life  had  mortgaged  this  charge  of  20,000/.,  together 
with  property  of  his  own,  to  any  extent  he  pleased, 
the  remainder-man  could  be  prevented  from  redeeming 
the  charge  of  20,000/.,  without  paying  off  also  the 
whole  amount  of  the  mortgage  of  which  that  formed  a 
portion. 

I  am  of  opinion,  that  the  proper  decree  to  be  made 
is  this: — to  take  an  account  of  what  is  due  on  the 
20,000/.  for  principal,  interest  and  costs,  and  to  as- 
certain 
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certain  to  whom  what  shall  appear  to  be  due  on  taking  1854. 
the  accounts^  is  so  due,  and  in  what  proportions  (if  ^^n^**^ 
any),  and  then  to  make  the  usual  redemption  de-  Kensington 
cree,  on  payment  of  that  sum  of  20,000/.>  and  interest 
and  costs,  to  the  persons  to  whom  it  is  so  ascertained 
to  be  due,  prefacing  the  decree  by  stating,  that  the 
mortgagees  for  60,000/.  at  the  bar,  by  their  Counsel, 
consent  not  to  be  redeemed,  and  to  allow  that  sum  to 
remain  a  charge  upon  the  property.  In  my  opinion,  on 
the  statement  contained  in  the  deed,  the  second  mort- 
gagees must  be  treated  as  mortgagees  in  possession, 
under  that  deed,  since  the  death  of  Lord  Kensington^ 
and  there  will  be  an  account  of  the  rents  received  by 
them  since  his  death,  as  mortgagees  in  possession.  If 
this  had  been  the  case  of  the  late  Lord  Kenstngton,  he 
mighty  undoubtedly,  have  been  embarrassed  by  the  cir- 
cumstance^  that  he  had  mortgaged  the  charge  of 
20,000/.  with  other  property,  and  must  redeem  the 
whole.  But  that  does  not  affect  the  owner  of  the 
estate  subject  to  that  charge  of  20,000/. ;  and  there  is 
a  distinction  between  the  case  of  the  late  and  the  present 
lord.  I  think  that  is  all  the  decree  I  can  make  at  pre- 
sent, and  when  the  accounts  have  been  taken,  and  I  see 
bow  this  matter  is  worked  out  before  me  in  chambers, 
I  shall  be  able  to  do  justice  between  the  parties. 

I  am  a  little  embarrassed  at  present,  because  the 
materials  which  are  now  before  me  do  not  give  me  the 
means  of  knowing,  accurately,  who  are  the  persons 
entitled  to  the  20,000/.,  and  for  that  reason  I  direct  an 
inquiry.  I  suspect  there  is  some  complication  in  the 
lAatter,  and  that  when  it  comes  before  me  for  further 
consideration,  there  will  be  some  further  points  to  be 
considered.  For  that  reason  I  am  obliged  to  reserve 
further  consideration  in  this  case.  I  cannot  make  it  the 
common  decree  for  redemption,  so  that  on  the  pay- 
ment 
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menl  of  the  ancmnt  fbnnd  doe,  Ihe  wait  woald  be  at  au 
end;  but  I  think  it  is  necessary  to  deckre  the  right  to 
redeem,  leaenriag  the  forther  consideration  of  the  question 
tiUI  see  how  the  account  turns  out,  and  who  are  entitled 
to  the  20fiOQL    I  shall  also  reserve  the  costs. 


In  chambers,  the  chief  clerk  took  an  account  of  the  in- 
terest on  the  20,000/.  only,  from  the  death  of  the  late  Lord 
KenMington,yHho had  remained  in  possession  till  his  death. 
The  rents  and  profits  were  found  to  be  su£Bcient  to 
keep  down  the  interest  on  the  60,000/.,  but  not  to  pay 
the  5/.  per  cent  on  the  20,000/.  also;  and  the  case  now 
came  before  the  Court  upon  an  adjourned  summons, 
with  a  riew  to  obtain  an  inquiry  as  to  the  excess  of  in- 
terest of  the  20,000/.  over  the  balance  of  rents  and  pro- 
fits, after  payment  of  interest  on  the  60,000/.  during 
the  life  of  the  late  lord,  and  to  have  that  excess 
charged  on  the  inheritance,  as  part  of  the  mortgage 
security  given  to  the  Defendants. 

Mr.  Uojfd  and  Mr.  Shapter,  for  the  Defendants  (the 
JBauweriesy  The  power  given  by  the  deed  of  settle- 
ment authorized  not  only  a  charge  of  20,000/.,  but  of 
interest  also,  and  the  creation  of  a  term  to  secure  both. 
By  the  deed  of  February,  1835,  the  late  Lord  Ken- 
dngtoH  exercised  his  power,  and  charged  not  only  the 
20,000/.,  but  interest  from  the  date  of  the  deed  on  the 
estate,  and  created  a  term,  vrhich  was  to  cease  on  pay- 
ment of  the  20,000/.  and  interest  The  Defendants  are 
consequently  entitled  to  the  interest  from  the  date  of 
the  chaise.  By  the  contract  between  the  parties,  that 
interest  is  charged  on  the  estate,  and  it  has  never 
paid  it ;  the  late  lord  was  entitled  to  receive,  from  the 
inheritance,  the  excess  which  he  has  been  obliged  to 
pay  of  the  interest  over  the  rents,  and  the  Defendants, 

standing 
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standing  in  his  shoes  by  virtue  of  the  assignment^  ate  1864» 
entitled  to  all  his  rights  in  respect  of  the  charge^  aft  ^"^v^ 
part  of  the  security  for  their  debt,  and  to  have  a  charge  £^ 
and  lien  on  the  estate,  for  the  excess  of  interest  over 
rents  which  accrued  daring  the  late  lord's  life,  and  was 
paid  by  him  out  of  his  own  monies.  It  makes  no  dif- 
ferencCi  that  the  interest  on  the  charge  of  20^0002.  has 
been  paid,  because  the  Defendants  are  not  merely  the 
assignees  of  the  20,000/.  charge,  but  of  all  interest 
payable  in  respect  of  it,  and  the  term  is  only  redeem- 
able upon  payment  of  the  20,000/.  charge,  and  the 
interest  from  the  date  of  the  charge.  By  the  settle- 
ment of  1835,  the  late  lord  reserved  to  himself,  out  off 
the  estate,  a  sum  of  20,000/.  and  interest  thereon  from 
1836,  and  until  that  has  been  paid  out  of  the  estate, 
it  remains  a  charge  thereon«  The  interest  runs  from 
the  making  of  the  charge  until  it  is  levied  and  raised. 
But  then  it  will  be  argued,  that  the  late  lord  was  tenant 
for  life  under  the  settlement,  and  remained  io  posses- 
sion as  such^  and  that  therefore  he  was  bound  to  keep 
down  the  interest  on  the  incumbrances  during  his  life,, 
and  having  paid  the  interest,  he  has  merely  performed 
the  duty  and  obligation  incidental  to  bia  estate,  and  has 
no  further  claim.  But  his  being  tenant  for  life  is  not 
inconsistent  with  his  having  a  charge  on  the  estate,  nor 
does  it  diminish  the  amount  of  the  charge  affecting 
the  whole  corpus  of  the  estate ;  the  rights  of  the  late 
lord  for  the  excess  of  interest  paid  by  him  instead  of 
by  the  estate,  are  those  of  a  mortgagee.  As  to  the 
doctrine  that  a  tenant  for  life  takes  his  life  estate^ 
subject  to  keeping  down  the  interest  on  incumbrances,, 
it  ^s  limited  to  this : — that  he  is  only  bound  to  keep 
down  uich  interest  out  of  the  rents  and  profits  (a),  so* 
far  as  they  will  extend,  and  he  is  under  no  personal 
liability  to  do  more  than  to  apply  such  rents  and  profits 

to 
(a)  Tracy  ▼.  Hereford,  2  Bro.  C.  C.  138. 
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1864.       ^  the  keeping  down  of  the  interest,  so  far  as  they  will 
^■^v"^^      extend.    The  fact  of  the  tenant  for  life  being  himself 
KcvMMOTos   ^^  owner  of  the  charge,  can  make  no  difference,  as 
V-  where  a  tenant  for  life  pays  off  a  charge,  ''he  be- 

comes a  creditor  on  the  estate  for  the  som  so  paid ;" 
1  Cruiu{a).  That  being  so,  the  Defendants,  who  stand 
in  his  place,  are  also  creditors  on  the  estate  to  the  foil 
extent  of  the  charge.  They  cited  Earl  of  Claremdam  ▼. 
Barham  (&). 

Mr.  JZ.  Palmer  and  Mr.  Sdwyn,  cmUri.  The  inten- 
tion of  the  parties  and  of  the  settlement  was,  that  the  late 
Lord  Kensington  should  receive,  for  his  own  benefit, 
out  of  the  estate,  a  sum  of  20,000/.  whenever  be 
pleased,  and  that  the  person  advancing  it  should  have 
the  estate  as  a  security,  and  be  entitled  io  the  usual 
rights  of  a  mortgagee.  In  February,  1835,  the  late 
lord  exercised  the  power  given  him  by  the  settlement ; 
and  if  he  had  actually  raised  the  charge,  and  had 
remained  in  possession  of  the  estates,  as  tenant  for 
life,  could  any  one  say,  that  his  representatives,  after 
his  death,  would  have  been  entitled  to  make  such  a 
claim  as  the  present,  for  the  purpose  of  throwing  on 
the  remainder-man  the  burden  of  paying  interest  which 
accrued  during  the  possession  of  the  first  tenant  for 
life.  As  regards  the  Bouveries,  they,  as  mortgagees, 
cannot  be  entitled  to  an  account  of  rents  and  pro- 
fits as  against  the  tenant  for  life,  or  mortgagor  in 
possession,  even  if  he  had  not  kept  down  the  inte- 
rest. The  late  Lord  Kensington  took  a  life  estate 
under  the  settlement,  and  did  not,  by  any  act,  repu- 
diate it,  or  show  his  intention  to  enter  as  mortgage^  in 
possession,  but  he  remained  in  possession  as  te^^i^^  for 
life,  from  the  date  of  the  settlement  at  l^ast  till  the 

appointment 

(fl)  Page  106.  (6)  1  Jf.  *  C  C.  C.  688. 
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appointment  of  a  receiver  in  January^  1842,  if  not  till  1864* 
his  death.  He  and  those  claiming  under  him  are  pre-  ^^■v^^i^ 
eluded  from  making  any  claim  for  any  arrears  of  Kbmsiiiotow 
interest  on  the  20.000/.  whilst  he  so  remained  in  pos-  _  ^' 
session,  as  he  took  the  life  estate  cum  anere,  that  is, 
with  the  liability  to  keep  down  the  interest  on  the 
charges  on  the  estates ;  as  he  was  himself  the  owner 
of  the  charge  for  20,000/.  as  well  as  tenant  for  life,  he 
must  at  least  be  considered,  (there  being  nothing  to 
show  a  contrary  intention,)  as  consenting  to  take  the 
rents  and  profits,  or  the  life  estate,  as  equivalent  to 
the  interest  on  the  20,000/.  The  proviso  at  the  end 
of  the  deed  of  settlement  shows,  that  the  intention  of 
the  parties  thereto  was  not  to  make  any  such  arrears 
of  interest  a  charge  upon  the  estates,  after  the  death 
of  the  late  lord,  for  it  expressly  declares,  that  so  much 
of  the  charge  as  shall  not  then  haive  been  raised  shall 
sink  into  the  inheritance.  There  is  no  precedent  for 
sach  an  account  as  is  now  asked,  and  which  indeed 
it  would  now  be  impossible  to  take,  and  it  is  only  on 
the  supposition  that  the  late  Lord  Kensington  was  a 
mortgagee  in  possession,  that  such  an  account  could 
be  directed.  Lord  Kensington^  however,  was  not  in 
possession  as  mortgagee,  though  he  is  treated  by  the 
Defendants  as  mortgagor  in  one  way  and  mortgagee  in 
another.  Besides,  the  mortgage  of  January,  1842, 
was,  in  form,  the  assignment  of  Lord  Kensington^s 
interest  in  the  charge  at  that  time,  which  was  reduced 
to  5,722/.  6s.  2d.;  and  the  claim  raised  by  the  De- 
fendants, which  proceeds  upon  the  general  words, 
would,  if  acceded  to,  create  a  distinction  between  the 
mortgage  of  the  term  and  the  mortgage  of  the  charge 
secured  by  the  term. 

Mr.  lAoyd,  in  reply. 

The 

YOL.  XIX.  £ 
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Decs.  The  Mastbb  of  the  Rolls. 

The  qoestion  in  this  case,  which  comes  before  me  on 
ao  adjoarned  summons,  relates  to  the  mode  in  which 
the  accounts  are  to  be  taken  in  a  soit  to  redeem  certain 
mortgage  securities. 

The  facts  which  I  think  necessary  for  the  purpose  of 
statmg  the  question,  and  the  conclusion  to  which  I  have 
come,  are  as  follows : — ^In  the  year  1833,  on  the  mar- 
riage of  the  present  Lord  Keimngtan,  a  deed  was  eze> 
cuted,  bearing  date  the  11th  of  October,  1833,  between 
the  late  Lord  Kensington  of  the  first  part,  the  present 
Lord  Kensington  of  the  second  part,  and  the  trustees  of 
the  third  part,  by  which  the  late  Lord  Kensington  con- 
veyed to  the  trustees  and  their  heirs  the  Kensington 
estate  (subject  to  a  certain  mortgage  vested  in  Lord 
Brayhroohe  and  four  other  persons  to  secure  the  sum 
of  60,000^  and  interest),  to  certain  uses  and  upon  cer- 
tain trusts,  in  favour  of  the  present  Lord  Kensington 
and  the  issue  of  his  marriage,  and  in  this  indenture  was 
contained  a  power  for  the  late  Lord  Kensington  by  deed 
to  charge  the  lands  comprised  in  the  settlement  with 
the  payment  of  any  sum  of  money  not  exceeding 
20,000/. :  the  proviso  is  in  these  terms : — [His  Honor 
read  it] 

By  an  indenture  bearing  date  the  4th  of  February^ 
1836,  executed  between  the  late  Ia>xA  Kensington  of  the 
one  part,  and  Henry  Whittaker  of  the  other  part.  Lord 
Kensington  exercised  the  power  of  raising  the  20,000/., 

by 
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by  con?eymg  the  lands  in  question  to  Henry  Whittaker,       1864. 
in  trust  to  raise  this  sum,  in  such  manner  and  in  such 
proportions  as  Lord  Kensington  should  direct. 

By  indentures  of  lease  and  re-lease  of  the  4th  a|id 
5th  of  February,  1835,  he  charged  this  sum  of  20,000/., 
so  to  be  raised,  with  the  repayment  of  a  sum  of  5,500/. 
advanced  by  Captain  Roache  to  Lord  Kensington,  to- 
gether with  interest  at  five  per  cent  By  indenture  of 
24th  of  June,  1835,  it  was  further  charged  with  the 
sum  of  2,500/. ;  this  was  increased  by  further  charges 
of  5,277/.  6s.  2d.  and  1,000/.,  till  at  last,  in  April,  1838, 
the  charges,  amounting  in  the  whole  to  the  sum  of 
14,277/.  6s.  2d.,  were  vested  in  the  Defendants,  who 
bring  forward  the  present  claim.  To  secure  the  amount 
due  to  them,  the  late  Lord  Kensington  assigned  and 
transferred  to  them  all  the  principal  sum  of  20,000/., 
with  interest  at  five  per  cent.,  by  the  deed  of  the  4th  of 
JFebruary,  1835,  chai^d  and  intended  to  be  charged  on 
this  property  under  this  power.  By  other  indentures, 
the  further  sum  of  5,722/.  13s*  lOef.  was  advanced  to  or 
for  the  use  of  the  late  Lord  Kensington,  making  the 
whole  20,000/.,  to  secure  the  repayment  of  which,  with 
interest,  this  charge  of  20,000/.,  together  with  other 
properties  belonging  to  the  late  Lord  Kensington,  stood 
charged  to  the  mortgagee. 

The  rents  of  the  Kensington  estate  have  been  suffi- 
cient to  keep  down,  and  have  been  applied  in  payment 
of  the  interest  due  on  the  first  charge  of  60,000/.,  but 
the  rents  have  been  inadequate  to  pay  the  interest  on 
the  further  chaise  of  20,000/.  assigned  to  the  second 
mortgagees.  It  appears,  however,  from  the  evidence  in 
the  cause,  that  the  interest  on  the  sum  of  money  con- 
stituting this  charge  has  been  paid  by  the  late  Lord 
Kensington,  although  from  other  sources  of  income. 

e2  The 
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The  kie  Lord  KeMsiagUmdiei oo  the  10th  ofAm/wsi, 
1852.  This  bill  was  filed  by  the  present  Loid  Kemmg- 
ion  to  redeem  the  equity  of  redemptioo  in  this  estate, 
subject  to  the  first  mortgage,  which  the  mortgagees 
are  willing  to  permit  to  remain  nndtstorbed.  Accord- 
ingly, a  decree  was  prooonnced  on  the  1st  of  Mankj 
1854(a). 

The  present  Lord  KemgimgtoM  contends,  that  he  is 
entitled  to  redeem  this  property,  on  payment  of  20,0002. 
and  the  interest  which  has  accrued  due  since  the  death 
of  the  late  Lord  KensiMgUnu  The  mortgagees,  on  the 
other  hand,  contend,  that  the  charge,  created  by  the 
deed  of  1833,  was  a  sum  of  20,0002.  and  interest  thereon, 
and  that  this  was  the  sum  which  was  reserved  to  the  late 
Lord  Kennngtcn  out  of  this  estate,  on  the  marriage  of 
his  son,  and  that  this,  therefore,  constituted  the  late  Lord 
Kensingtons  interest  in  it,  and  admitting  that  it  is 
the  doty  of  the  tenant  for  life  to  keep  down  the  interest 
of  a  charge,  out  of  the  rents  of  the  estate  charged,  yet 
that  if  the  rents  are  not  sufficient  for  this  purpose,  the 
tenant  for  life  becomes  an  incumbrancer  on  the  estate  to 
this  extent.  That  the  late  lord  has  mortgaged  this 
charge  or  incumbrance,  so  vested  in  him,  to  the  Defend- 
ants, and  that  they  are  entitled  to  stand  in  his  shoes,  in 
this  respect. 

The  effect  of  this  claim,  if  it  succeeds,  will  be,  as  I 
understand  it,  to  exonerate  pro  tanto  other  property  of 
the  late  Lord  Kensington^  mortgaged  to  these  Defend- 
ants, and  which  they  consider  insufficient  to  bear  the 
charges  upon  it  The  claim  itself,  so  far  as  I  can  dis- 
cover, is  one  of  a  novel  description.  I  have  not  been 
referred  to,  nor  have  I  myself  met  with  any  case,  where 

this 
(a)  See  ante,  p.  44. 
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this  point  has  been  brought  before  the  attention  of  the       1854. 
Court.     If  it  can  be  sustained,  it  must,  however,  have      *"^*v*^^ 
occurred  frequently ;  but  I  am  of  opinion,  that  it  cannot   Kbhsxmotom 
be  supported,  and  many  considerations  lead  me  to  this     j^^J^ 
conclusion.    One  that  struck  me,  early  in  the  argument, 
is,  the  anomalies  that  would  be  thereby  introduced  into 
the  practice  and  doctrines  of  this  Court.    This  claim  (if 
valid)  could  have  been  made  by  the  legal  personal  re- 
presentatives of  the  late  'Lord  Kensington,  if  the  charge 
had  been  raised,  although  there  had  been  no  mortgage 
of  it  to  the  Defendants,  or  if  such  mortgage  had  been 
paid  off  by  the  late  lord.     I  have,  in  vain,  endeavoured 
to  find  any  instance  of  such  a  claim,  or  any  dictum  to 
support  it 

One  consequence  of  it  would  be,  that  an  account 
must  be  taken,  after  the  death  of  the  tenant  for  life, 
of  the  rents  and  profits  of  the  estate  received  by  him ; 
nor  do  I  see  on  what  principle  such  an  account,  if 
taken,  could  proceed,  unless  in  the  same  way  as  if  the 
tenant  for  life  had  been  a  mortgagee  in  possession; 
that  is,  an  account  of  what,  but  for  his  wilful  default, 
he  might  have  received  :  for  it  would  be  impossible  to 
permit  the  tenant  for  life  to  omit  receiving  the  rents, 
and  thereby  to  make  the  property  insufficient  to  pay 
the  interest  on  the  charge,  which  it  was  his  duty  to 
keep  down,  for  the  purpose  of  becoming  a  creditor  on 
the  estate  in  the  hands  of  the  remainderman. 

The  case  may,  I  think,  be  thus  stated  : — the  tenant 
for  life  of  an  estate  mortgages  that  estate  under  a 
power  enabling  him  so  to  do ;  he  duly  pays  the  interest, 
and  on  his  decease,  his  legal  personal  representative 
claims,  against  the  remainderman,  to  be  a  mortgagee 
on  the  estate,  for  the  excess  of  interest  which  the  rents 
of  the  estate  were  insufficient  to  pay. 

Observe 
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1854.  Observe  the  position  in  which   the  tenant  in  re- 

^•^•^'^^^      mainder  is  placed  by  this  claim.     If  the  tenant  for 
Kbmumgtov    ^^^  ^^^  °^^  ^^P^  down  the  interest,  the  remainderman 
V.  might,  in  his  lifetime,  have  compelled  him  so  to  do,  or 

might  have  obtained  a  receiver  to  take  possession  of 
and  to  apply  the  rents  of  the  estate  for  that  purpose. 
But  in  the  case  supposed,  the  remainderman  is  with- 
out remedy,  for  it  is  impossible  for  him  to  take  pro- 
ceedings against  the  tenant  for  life,  who  does,  in  fact, 
pay  the  interest,  although  from  other  sources  of  income. 
Nothing  is  better  settled,  than  that  if  the  remainder- 
man allows  the  tenant  for  life  to  receive  the  rents  with- 
out keeping  down  the  interest,  he  cannot,  after  the 
death  of  the  tenant  for  life,  ask  for  an  account  of  the 
rents,  and  seek  to  establish  a  debt  against  his  assets, 
on  the  ground  that  the  rents  were  sufficient  for  this 
purpose;  and  yet  if  this  claim  succeeds,  this  Court 
must,  at  the  instance  of  the  legal  personal  represen- 
tative, take  this  very  account,  for  the  purpose  of  show- 
ing, that  the  tenant  for  life  paid  more  than,  as  between 
himself  and  the  remainderman,  he  was  obliged  to  pay. 
The  difficulty,  dekiy,  and  expense  of  taking  such  an 
account  would  be  enormous,  nor  (as  I  have  already 
said)  do  I  see  how,  if  at  all,  the  account  could  be 
taken,  unless  as  against  a  mortgagee  in  possession. 
Another  serious  prejudice,  which  would  accrue  to  the 
remainderman,  is,  that  although  the  interest  on  the 
charge  mortgaged  by  the  tenant  for  life  could  not  be 
recovered  by  the  mortgagee  for  more  than  six  years. 
Hunter  v.  Nocholds{a),  if  this  doctrine  prevail,  the 
excess  of  interest  for  the  whole  time  which  the  rents 
were  insufficient  to  pay,  might  be  recovered  against 
the  owner  of  the  inheritance. 

I  am 

(a)  6  Hare,  12;  2  PAi//.  540. 
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I  am  abo  of  opinioQ,  that  sucb  a  claim  as  the  present  1854. 
never  was  coDtemplated  as  possible  by  the  parties  to  >-^v*^^ 
the  deed  of  1833;  and  although  it  cannot  be  disputed,  £„^,^, 
that  a  power  to  raise  a  capital  sum  on  an  estate  includes 
a  power  to  raise  the  interest  abO|  yet  the  scope  and  ob- 
ject o£  this  deed  and  the  acts  of  the  parties  show^  that 
it  was  never  contemphted  or  intended  that  the  late 
Lord  Kensington  should  constitute  himself,  under  any 
circumstances,  an  incumbrancer  on  this  estate,  for  the 
amount  of  interest  he  might  have  paid  during  a  long 
series  of  years,  and  which  the  rents  to  be  received  were 
inadequate  to  supply.  Neither  do  I  think,  that  the 
terms  of  the  deed  assigning  the  charge  to  the  De* 
feodants  admits  of  this  construction,  and  it  would  have 
been  expressly  stated  in  the  deed,  had  such  been  the 
intention  of  the  parties  to  it. 

I  concur  also  in  the  observation  of  Mr.  Palmer,  that 
to  accede  to  this  argument  would  be  to  create  a  dis- 
tinction between  the  mortgage  of  the  term  and  the 
mortgage  of  the  charge  created  by  the  term,  which  is 
neither  justifiable  in  principle  nor  intended  by  the  par- 
ties to  the  deed.  If  the  late  Lord  Kensington  or  his 
legal  personal  representative  were  precluded  from 
making  such  a  claim,  which  I  think  they  were,  the 
Defendants,  who  claim  under  him,  are  equally  pre- 
cluded. In  my  opinion,  the  death  of  the  tenant  for 
life  has  concluded  all  account  of  the  rents  and  profits 
of  this  estate  received  by  him,  as  between  him  and  the 
persons  entitled  to  that  estate  in  remainder,  on  both 
aides,  i  am  of  opinion,  that  if  the  interest  had  been 
allowed  to  run  into  arrear,  the  present  Lord  Ken- 
sington, who  (in  that  event,  and  if  the  Defendants,  the 
mortgagees,  had  not  taken  possession,)  might  have 
obtained  a  receiyer,  could  not  now  ask  for  any  account 
of  the  rents  received  by  the  late  Lord  Kensington,  or 

go 
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1864.  go  against  his  assets  for  that  purpose,  and  also  that,  in 
^'^^^^^^  like  manner,  no-  person  claiming  under  the  late  Lord 
KEMfiHaTow  ^^^^^<^  c<u^  i^o^  come  forward  and  ask  for  snch  an 
account,  for  the  purpose  of  showing  that  the  rents  of 
the  mortgaged  estate  were  insuflScient  for  the  purpose 
of  keeping  down  the  interest  on  the  charge,  and  of 
requiring  that  such  deficiency  of  rent  should  constitute 
a  charge  on  the  estate  against  the  person  entitled  to  it 
in  remainder. 

I  have  considered  this  question  as  if  the  matter  were 
quite  open  before  me,  but  I  am  further  of  opinion, 
that  under  the  terms  of  this  decree,  it  is  not  open  to 
the  Defendants  to  raise  this  question,  and  that  a 
special  inquiry  and  account  ought  to  have  been  directed 
by  the  decree,  had  it  been  the  intention  of  the  Court 
to  institute  such  an  inquiry,  and  to  enforce,  or  (as,  in 
my  opinion,  I  ought  more  properly  to  say)  to  create 
an  equity. 

This  decree  directs  a  simple  account  to  be  taken,  of 
what  is  due  for  principal  and  interest  on  the  mortgage 
of  the  Defendants,  and  an  account  of  what  rent  they 
have  received  since  the  death  of  the  late  Lord  Kerir 
Hngton,  when  they  took  possession.  This  certainly 
authorizes  no  such  account  as  that  now  sought  by  the 
Defendants,  and  without  rehearing  the  cause,  I  could 
not  admit  it ;  but  I  am  further  of  opinion,  that  if  the 
cause  were  reheard,  and  if  this  were  before  me  on 
such  rehearing,  I  ought  to  refuse  any  such  account 
and  inquiry,  and  confine  the  decree,  as  it  is  now  con- 
fined, to  a  simple  account  and  an  ordinary  decree  for 
redemption. 
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LLOYD  V.  WHITTY. 

Nov.  25. 

AMOTION  made  for  an  injunction  had  been  ordered  A  motion  for 
to  stand  over,  with  liberty  for  the  Plaintiff  to  bring  t^JSeS  to 
an  action  at  law.    On  that  occasion^  a  Mr.  Whitlock  "tand  over, 
had  made  an  affidavit.    After  the  motion,  and  before  the  bring  an  in- 
action had  been  tried,  the  opposite  side  had  required  ^-    ^eld, 
him  to  attend  the  Examiner  to  be  cross-examined,  but  who  had  made 
the  Examiner  was  of  opinion,  that  as  the  matter  was  the^^Mion^** 
suspended,  the  act  did  not  apply,  the  words  of  it  (a)  might,  after- 
being  '*  shall  be  used,"  and  not  **  shall  have  been  used."  y^^foxe  the 

trial,  be  crow- 
examined, 
Mr.  Fodks  applied  to  the  C!ourt  to  sanction  the  cross-  under  the 

examination.    He  referred  to  the  statute,  and  argued,  ^^^^^f}^*' 
that  as  the  affidavit  in  question  might  be  used  on  a 
future  occasion,  a  cross-examination  was  proper. 

The  Masteb  of  the  Rolls. 

The  fact  of  the  motion  having  been  heard  makes  no 
difference.  The  case  is  the  same  as  if  it  had  never 
been  brought  on. 

(a)  15  &  16  VicU  c.  86,  s.  40. 
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1854. 


N^'^^'  BYAMt?.  BYAM. 

Dec.  4. 

By  the  2nd  JN  September,  1829,  the  Plaintiff  Elitabeih  Augusta 
ri^rartides,"  Byam  (then  Elizabeth  Augusta  Temple),  married 

it  was  agreed,   the  Defendant  Edward  Byam,  at  Florence,  and  in  con- 
that  a  sum  .         /.       1  .  1 
should  be         templatioD  of  such  marriage,  they  executed  certain  mar- 

wifetnot  sS  ™g®  articles,  dated  the  10th  of  September,  1839,  in  the 
ting  how),  and  Italian  language.  The  translation  of  the  material  parts 
renounced^his  thereof  was  as  follows : — "  Secondly.  There  shall  be 
marital  right  deducted  from  the  patrimony  and  property  appertain- 
the  coverture,  ing  to  Miss  Elizabeth  Augusta  Temple,'*  a  sum  or  capital 
^^viS^'thar  ^^  '^fi^^'  sterling,  "  which  shall  be  settled  on  Miss 
in  case  of  her  Elizabeth  Augusta,  at  the  care  and  diligence  and  under 
inue  it*  rfioSd  *^®  responsibility  of  the  undersigned  executors  and 
belong  to  the  curators  (trustees).  In  consideration  whereof,  Lieute- 
children  sue-  nant-Colonel  Edward  Byam,  her  intended  husband,  ex- 
th'^'Th^ »  pressly  renounces,  in  respect  of  the  said  sum  or  capital 
her  a  power  of  and  during  the  coverture,  every  right  appertaining  to 
appomtmeni^if  j^j^^^  ^^  which  shall  hereafter  appertain  to  him,  in  the 


she  died  with- 
out issue;  and  character  of  husband,  by  virtue  of  the  existing  laws, 

vided!  thluhe  customs  and  usages  o(  England:* 

income  should  Thirdlv* 

'•inallcam,"  ^ 

belong  to  the  husband  during  his  life.  There  was  no  express  life  estate  given  to  the 
wife.  Held,  first,  that  the  6th  clause  being  repugnant  with  the  second  clause,  the  hus- 
band's life  interest  was  postponed  until  the  death  of  his  wife ;  and,  secondly,  that 
the  wife,  by  implication,  took  an  immediate  life  estate  to  her  separate  use. 

Marriage  articles  authorized  the  tenant  for  life  to  withdraw  the  fund  from  the  set- 
tlement, with  the  assent  of  the  "  undersigned  trustees."  Held,  that  the  power  of 
assent  was  annexed  to  the  office,  and  might  therefore  be  exercised  by  new  trustees 
appointed  by  the  Court. 

By  marriage  articles,  a  wife  was  authorized  to  divert  the  trust  fiinds  for  the  benefit 
of  herself  or  children,  provided  the  diversion  be  acceded  to  bv  the  trustees.  Held,  that 
the  trustees  had  a  discretion  to  consent  or  not,  that  it  must  be  hon&fide  exercised,  and 
to  Justify  their  assent,  the  purpose  for  which  the  money  was  to  be  applied  must,  in 
their  judgment,  appear  to  be  really  for  the  benefit  of  the  wife  or  children. 

To  save  expense,  the  Court  declared  the  construction  of  executory  marriage  articles, 
instead  of  directing  a  settlement  to  be  executed  in  conformity  therewith. 


Btam 

V. 
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Thirdly.  The  said  sum  or  capital  shall  never,  at  any  ]864. 
time,  be  diverted,  either  in  whole  or  in  part,  during  the 
natural  life  of  Miss  £3izabeth  Augusta  Temple,  save 
only  in  the  event  of  her  being  desirous  of  disposing  and  Btam. 
making  use  thereof  for  the  benefit  and  advantage  of 
herself,  or  of  the  common  children,  in  which  case,  the 
whole  thereof  may  be  diverted:  provided  that  such 
diversion,  either  in  whole  or  in  part,  be  acceded  to  on 
the  part  of  the  aforesaid  and  undersigned  executors  and 
curators  (trustees),  and  with  the  express  consent  of 
Lieutenant-Colonel  Edward  JByam,  the  husband,  and 
which,  for  the  validity  of  the  said  diversion,  shall  be  by 
them  declared  in  a  substantial  and  sacramental  form* 

Fourthly.  In  case  of  the  death  (which  God  avert)  of 
Miss  EUzabetA  AugnUa,  the  wife,  leaving  issue  of  the 
said  marriage,  the  said  sum  or  capital  shall  freely  apper- 
tain to  the  husband,  and  successively  to  the  common 
childreuj^  aft^r  the  death  of  the  said  husband. 

Fifthly.  In  case  of  the  said  wife  departing  this  life 
without  issue,  she  shall  be  at  liberty  freely  to  dispose  of 
the  said  sum  or  capital,  in  such  manner  and  form  as  she 
shall  or  may  think  fit  or  expedient. 

Sixthly.  The  interest  or  income  arising  from  the  said 
sum  or  capita]  shall  be  received,  and,  ever  and  in  all 
cases,  belong  to  the  said  Lieutenant-Colonel  Edward 
Byam,  the  husband,  during  his  natural  life,  and  the 
same  shall  be  regularly  paid  to  him  by  the  said  execu- 
tors and  curators  (trustees). 

Seventhly.  *'  in  case  of  the  said  husband  departing 
this  life  before  the  wife,"  an  annuity  of  260/.  sterhng 
to  be  provided  and  secured  to  the  wife,  out  of  the  pro- 
perty of  the  husband. 

Eighthly. 
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1854.  Eighthly.  And  to  the  end  that  the  present  marriage 

articles  may  be  fully  and  perfectly  executed,  from  the 
day  on  which  the  said  marriage  shall  be  solemnized, 
the  parties  nominate  and  appoint  as  curators  and  exe- 
cutors (trustees),  for  the  complete  and  perfect  perform- 
ance of  the  said  articles,  the  said  Major  Sir  Grenvilk 
Temple  Temple,  and  Robert  Bicknell,  Esq.,  to  the 
power,  superintendence  and  authority  of  whom  is  com- 
mitted, delegated  and  conferred,  the  entire  and  exclusive 
right  of  reducing,  whenever  necessary,  the  present  mar- 
riage articles  into  a  complete  act  or  deed,  and  of  pro- 
viding for  the  application  and  settlement  of  the  said 
sum  or  capital  of  7,000Z.  sterling  in  such  manner  and 
form,  from  time  to  time,  as  to  them  may  seem  fit  and  ex- 
pedient, provided  the  same  be  not  incompatible  with 
the  object,  spirit,  and  tenor  of  the  said  present  stipula- 
tions. 

The  marriage  articles  were  signed  by  Edward  Bj/am, 
Elizabeth  Augusta  Temple,  and  Sir  Grenville  Temple 
Temple,  and  were  registered  at  Florence  ;  but  no  settle- 
ment had  ever  been  executed  in  pursuance  of  the 
articles. 

The  trustees,  Robert  BichneU  and  Sir  Grenville 
Temple  Temple,  were  both  dead,  and  the  articles  con- 
tained no  power  to  appoint  new  trustees. 

The  question  in  the  cause  related  to  the  construction 
of  the  above-stated  marriage  articles.  The  Plaintiff, 
Mrs.  Byam,  submitted,  that  the  trust  funds  were  at  her 
disposal,  or  in  case  any  consent  was,  under  the  circum- 
stances, necessary  to  her  disposal  thereof,  that  such  con- 
sent might  be  given  by  the  new  trustees  now  to  be 
appointed.    The  bill  prayed  a  declaration  of  rights,  and 

that 
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that  two  gentlemen  who  were  named  might  be  appointed       1864. 
new  trustees  of  the  marriage  articles. 

Mr.  jR.  Palmer  and  Mr.  C  Hall,  for  the  Plaintiff. 
First|  the  Plaintiff|  Mrs.  Byam,  has,  by  virtue  of  the 
articles,  a  power  to  withdraw  the  fund  from  the  settle- 
ment, either  with  or  without  the  consent  of  the  trustees. 
This  may  be  done  either  for  her  own  benefit  or  for  that 
of  the  children ;  therefore  this  is  not  an  advancement 
clause  for  the  benefit  of  the  issue,  but  a  power  which 
may  be  exercised  for  her  own  benefit.  The  assent  of  the 
trustees,  which  is  required  by  the  articles,  is  either 
attached  to  the  office  of  trustee,  and  to  be  executed  by 
the  trustees  for  the  time  being,  or  if  it  be  a  personal 
direction,  then  it  has,  by  the  death  of  the  trustees 
nominated  by  the  articles,  become  impossible  to  obtain  it. 
The  Plaintiff  is  relieved  from  the  necessity  of  procuring 
that  consent  which  is  impossible,  and  she  can  now  with- 
draw the  fund  without  any  such  consent. 

Secondly,  the  Plaintiff  is  entitled  to  a  life  estate  for 
her  separate  use.  This,  though  not  distinctly  given,  is 
to  be  implied  from  the  language  and  general  scope  of 
the  articles ;  for  the  fund  is  to  be  settled  on  her,  and 
there  is  a  renunciation  by  the  husband  of  his  marital 
right  over  the  fund. 

Thirdly,  the  contract  is  executory,  and  the  C!ourt 
vould  direct  a  proper  power  to  appoint  new  trustees  to 
be  introduced  into  the  settlement,  to  be  executed  in 
pursuance  of  the  articles,  and  they,  when  so  appointed, 
might  consent  to  the  withdrawal  of  the  fund. 

Mr.  Lloyd,  for  Colonel  Byam,  argued,  first,  that  he 
iTvas  entitled  to  an  immediate  life  interest,  for  it  was  re- 
served to  him  'Mn  all  cases;"  and,  secondly,  that  his 

renunciation 
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1864.       renunciation  extended  to  the  **  capital"  only,  during 
the  coverture,  and  not  to  die  income. 

Mr.  Reginald  Watpoky  for  the  children.  First,  the 
wife  had  no  power  of  revocation,  except  in  the  event  of 
there  being  no  children  of  the  marriage.  Secondly,  that 
power  is  now  incapable  of  being  exercised,  for  it  was 
committed  to  the  '^  undersigned  trustees/'  and  gave 
them  a  personal  discretion,  which  did  not  extend  to  their 
successors  in  office ;  1  Sugden  on  Powers  (a). 

Mr.  (7.  Hallf  in  reply.  There  was  no  personal  confi- 
dence placed  in  the  first  trustees,  and  the  instrument 
being  executory,  the  Court  would  frame  a  clause  which 
would  work  so  as  to  secure  to  the  parties  the  benefits 
intended  for  them,  and  for  that  purpose  insert  a  power 
to  the  trustees  for  the  time  being  of  assenting  to  the 
withdrawal  of  the  fund.  As  to  the  husband  having  a 
life  estate  **  in  all  cases,"  those  words  refer  to  the  two 
events  of  there  being  and  not  being  issue,  and  the  6th 
clause  was  intended  to  qualify  the  previous  provisions, 
so  as  to  make  the  whole  harmonize. 

A  question  was  also  argued,  but  not  decided,  whether 
the  wife's  life  estate  was  to  be  without  power  of  antici- 
pation.   Brassey  v.  Chalmers  (fi)  was  referred  to. 

The  Mastbr  of  the  Rolls  reserved  judgment. 


J^'  4.  The  Master  of  the  Rolls. 

This  is  a  cause,  the  object  of  which  is,  to  obtain  from 
the  Court  its  opinion  upon  the  construction  to  be  put 

on 
(a)  Page  144  (6th  edit.)  (b)  16  Bern.  231. 
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oo  certain  articles  of  marriage,  entered  into  between  1854. 
Miy<Mr-General  Byam  and  his  wife,  then  Miss  Temple^  at 
tJof€nee,  in  the  month  of  September,  1829.  Properly 
speaking,  a  marriage  settlement  ought  to  be  executed  in 
parsuanoe  with  those  articles,  carrying  their  executory 
provisions  into  efiect  The  parties,  however,  are  de- 
sirous to  avoid  that  expense,  and  this  object  may  be  ac- 
complished, by  obtaining  from  this  Court  a  declaration 
as  to  the  true  meaning  of  the  articles,  upon  which  de- 
claration the  parties  will  be  able  to  act,  without  causing 
a  formal  instrument  to  be  prepared  and  executed.  One 
point  only  is  suggested  as  creating  any  doubt  as  to  the 
meaning  and  effect  of  these  articles,  and  this  point  re- 
lates to  the  withdrawal  of  a  sum  of  7,000/.  from  the 
trusts  of  the  settlement. 

The  articles  were  executed  at  Florence,  and  were 
drawn  up  in  the  Italian  language;  a  translation,  however, 
is  verified,  for  the  purposes  of  this  cause,  and  it  is  not 
disputed,  and  indeed  it  is  so  expressed  in  the  body  of 
the  deed  itself,  that  this  is  an  instrument  entered  into 
between  English  subjects,  and  to  be  construed  according 
to  English  rules  of  construction.  The  general  effect  of 
the  articles  is  this : — ^by  the  2nd  clause,  a  sum  of  7,000/., 
the  property  of  the  lady,  is  to  be  settled  on  her ;  and  the 
husband  renounces,  during  the  coverture,  every  marital 
right  both  present  and  future.  1  pass  over,  for  the  pre- 
sent, the  3rd  clause  on  which  the  question  arises.  The 
4tb  clause  provides,  that  in  the  event  of  Mrs.  Byam^s 
death,  leaving  issue,  the  capital  sum  shall  belong  to 
the  husband^  and  successively  to  the  children  of  the 
marriage  after  his  death.  The  5th  provides,  that  if 
the  wife  die  without  issue,  she  may  dispose  of  the 
capital  as  she  may  think  fit.  The  6th  provides,  that  in 
all  cases,  the  income  of  the  fund  shall  belong  to  and  be 
received  by  the  husband  during  his  natural  life.   The  7th 

provides. 
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provides,  that  if  the  wife  sunrive  the  husbaDd,  she  shall 
receive  an  annuity  of  200/.  per  annum  for  her  life  out  of 
the  property  of  her  husband.  The  8th  clause  appoints 
the  trustees  of  the  settlement,  and  provides,  that  they 
shall,  whenever  required,  cause  a  proper  settlement  to 
be  prepared  and  executed,  for  the  purpose  of  carrying 
these  articles  into  effect 

Apart  from  the  3rd  clause,  to  which  I  am  about  pre- 
sently to  refer,  I  think  that  no  difficulty  could  be  found 
in  ascertaining  the  proper  meaning  of  these  articles.  It 
appears  to  me  to  be  this : — that  a  sum  of  7,000/.  was  to 
be  vested  in  the  trustees  for  the  life  of  the  wife,  for  her 
separate  use  during  coverture,  and  free  from  the  acts  and 
control  of  her  husband ;  that  after  her  decease,  it  was  to 
go  to  the  husband  for  his  life,  and  after  his  decease  to  be 
divided  equally  amongst  the  children  of  the  marriage ; 
that  in  default  of  issue,  it  was  to  go  to  such  persons  as 
the  wife  should  appoint.  If  she  survived  her  husband, 
she  was  to  have,  in  addition  to  the  income  of  the  7,000/., 
an  annuity  of  260/.  for  her  life,  to  be  secured  out  of  the 
husband's  property. 

Notwithstanding  the  terms  of  the  6th  clause  seem  to 
point  to  the  husband's  receiving  the  income  of  the  7,000/. 
** in  all  cases"  as  this  would  be  repugnant  to  the  2nd 
clause,  which  excludes  his  marital  right,  I  am  of  opinion, 
that  this  clause  refers  to  the  contingency  last  mentioned, 
viz.,  of  the  husband  surviving  the  wife;  in  which  event, 
whether  she  leave  issue  or  not,  and  whether  she  dispose 
of  the  fund  or  not,  the  husband  is,  in  every  such  case, 
to  have  a  life  interest  in  the  fund  after  the  decease  of  his 
wife. 

The*3rd  clause  on  which  the  question  arises  is  to  this 

effect  (a). 

I  think 

(a)  See  ante,  p.  59. 
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I  think  that  this  gives  a  power  to  the  wife  to  with- 
draw from  the  settlement  the  sum  of  7,000/.  or  any  part 
thereofy  in  other  words,  to  put  an  end  to  the  settlement 
as  to  the  whole  or  any  portion  of  the  sum  settled^  sub- 
ject, however,  to  the  following  conditions : — 

First,  that  the  purpose  for  which  the  sum  to  be  with- 
drawn is  proposed  to  be  applied  is  for  the  benefit  of  her- 
self or  her  children. 

Secondly,  that  her  husband  assents  to  the  withdrawal. 

Thirdly,  that  the  trustees  of  the  settlement,  for  the 
time  being,  also  consent  to  this  withdrawal ;  and 

Fourthly,  that  the  purpose  for  which  the  money  is  to 
be  withdrawn,  and  the  consent  of  the  husband  and  of 
the  trustees  to  that  withdrawal,  must  be  fully  set  forth 
and  expressed,  in  a  deed  to  be  drawn  and  executed  for 
this  purpose. 

I  think  that  a  discretion  is  reposed  in  the  trustees  to 
give  or  to  withhold  their  consent,  and  that  this  discre- 
tion must  be  bond  fide  exercised ;  that  the  purpose  for 
which  the  money  proposed  to  be  withdrawn  is  to  be  ap- 
plied, must  be  such  as  will  justify  them  in  consenting  to 
its  withdrawal ;  and  that  it  will  not  be  a  suflScient  justi- 
fication for  such  consent,  that  the  wife  desires  it  and  that 
the  husband  consents  to  it,  unless  the  purpose  for  which 
it  is  to  be  applied  be  one,  which,  in  their  judgment,  will 
really  be  for  the  benefit  of  the  wife  or  of  her  children. 

With  respect  to  the  argument  addressed  to  me,  that 
this  consent  was  reposed  in  the  individual  persons 
named  as  trustees  in  the  settlement,  and  that,  as  those 
persons  are  now  dead,  this  consent  can  no  longer  be 

VOL.  XIX.  F  exercised, 
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18&4.  exercised,  I  am  nol  of  that  opinioa.  There  is  no 
question  but  that  a  power  to  consent,  given  to  named 
and  specified  persons,  cannot  be  exercised  after  the 
deatl^  of  any  one  of  them ;  but  it  is  also  equally  cer- 
tain, that  when  such  a  power  is  conferred  on  persons, 
not  in  their  individual  character  but  in  their  character 
of  trustees,  the  power  will  belong  to  the  trustees  for 
the  time  being.  The  power  in  this  case  is,  in  my 
opinion,  annexed  to  the  office,  and  not  to  the  persons 
named  as  trustees  in  their  individual  character,  and  ac- 
cordingly it  may,  in  nay  opinion,  be  exercised  by  the 
trustees  for  the  time  being,  whosoever  they  may  be. 
But  I  repeat  again,  tluit  in  my  opinion,  this  power  must 
be  bond  fi<fe  exercised  by  them,  in  the  way  they  shall 
consider  for  the  benefit  of  Mrs.  Byam  and  of  her 
children ;  and  that  the  mere  desire  of  Mrs.  Byam  to 
withdrav  this  fund  from  the  settlement  is  not  alone 
fiuffidentji  although  the  husband  consent.  In  other 
words,  and  to  adopt  the  expressions  used  in  this  bill, 
''  that  the  7,000/.  is  710^  at  her  sole  disposal,''  but  that 
the  7,000/.  is  at  her  disposal,  provided  not  only  her 
husband  consents,  but  also  provided  the  object  for 
which  it  is  to  be  applied,  being  stated,  is  such  as  the 
trustees  approve  of,  and  that  the  record  of  this  purpose 
and  of  their  approbation  of  it  must  appear  by  an  in- 
strument executed  by  them  in  solemn  form,  to  which 
the  husband  must  also  be  a  party. 

Take  a  decree  to  appoint  new  trustees  in  the  place  of 
those  who  are  deceased,  and  take  a  declaration  as  to  the 
construction  of  the  articles  to  the  effect  I  have  already 
expressed,  and  let  the  costs  of  all  parties  be  paid  out  of 
the  capital  of  the  fund. 
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EARL  i;.  FERRIS. 

Nov.  i,  13. 
npHIS  bill  was  filed  by  Mr.  Earl  against  Mrs.  Earl  A  wife  can 
-^     (his  wife)  and  it  alleged,  that   Mrs.    Earl  had  ""party  to  a^* 
accumulated  a  considerable  sum  of  money  unknown  to  •uit  instituted 
the  Plaintiff,  partly  from  her  own  earnings  and  partly  band  in  re- 
from  monies  belonging  to  the  Plaintiff,  apd  had  invested  "P®®*  °^^^ 

separaie  es* 

it  in  the  purchase  of  real  estate,  which  bad  been  con-  tate;  and  the 

veyed  to  Ferris,  as  the  nominal  purchaser,  in  trust  for  roa^^g^hCT  a 

the  sole  and  separate  use  of  Mrs.  Earl,  who  had  re-  party,  in  fact 

ceived  the  rents  down  to  Christmas  last.    It  also  alleged,  1,^^  separate 

that  Ferris  had  distrained  on  the  tenant  of  the  premises  «•*■**•.„  ^,  , 

1,1         ,     Vi,  .     ./r.      A  bill,  filed 
some  months  ago,  but  upon  bemg  told  that  toe  Plamtitt  by  a  husband 

ch^imed  the  rent,  he  withdrew  the  distress :.— that  the  J^*"'*ij  » 

property  was  rated  to  the  poor  and  other  rates  in  the  (a  trustee), 

Plaintiff's  name.     It  further  stated,  that  Mrs.  JSiir/ jJJ^;^,, 

alleged,  that  the  property  was  purchase4  with  monies  to  money  had 

which  she  was  entitled  for  her  sepsirate  use,  and  that  by  his  wife  in 

Ferris  was  a  trustee  thereof,  for  her  sole  and  separate  '®*|  ?"^*J 

use,  free  from  the  control  or  rights  of  the  Plaintiff,  been  conveyed 

whereas  the  Plaintiff  charged  the  contrary.    The  bill  ^^^f^J^^ 

prayed  a  declaration,  that  Ferris  was  a  trustee  for  the  use.  Itallef^, 

Plaintiff,  for  a  conveyance  of  the  property  to  the  Plain-  ^J^rted  Thii 

tiff,  and  an  i^ccount  of  the  rents  and  profits  already  the  property 

.      -  had  been  pur- 

received.  chased  oat  of 

her  separate 

To  this  bill  Mrs.  Earl  filed  a  general  demurrer.  SS'j.'a  was 

a  trustee  for 

Mr.  R.  Palmer  and  Mr.  Batten,  in  support  of  the  prayed,  that 

demurrer,  contended,  that  as  the  husband  and  wife  were,  ^-  ?•  J"*^J* 
'  '  .be  declared  a 

in  trustee  for  the 

Plaintiff.    To 

this  bill  a  general  demurrer  of  the  wife  was  allowed. 

p2 
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in  law,  one  and  the  same  person,  the  former  could  not^ 
therefore,  maintain  a  bill  against  the  latter,  except  in 
the  case  of  separate  estate,  as  to  which  the  wife  was 
treated  as  Kfeme  sole.  They  cited  Darns  v.  Prout(a), 
Wake  V.  Parker  (ft).  As  to  her  right  to  the  savings, 
they  cited  Slanning  v.  Style  (c). 

Mr.  Sandys,  contrct.  This  is  the  case  of  a  husband 
filing  a  bill  against  a  person  possessed  of  property 
which  is  the  Plaintiff's  in  right  of  his  wife.  He  alleges 
and  proposes  to  prove,  that  that  which  purports  to  be,  or 
is  alleged  by  her  to  be,  her  separate  estate,  is  really  his, 
and  he  accordingly  asks  a  conveyance  of  it.  The  proper 
course,  under  such  circumstances,  is  to  make  the  wife 
a  Defendant,  to  give  her  the  opportunity  of  contesting 
the  Plaintiff's  title ;  Hanrottv.  Cadwallader  {d)  ;  Mitf. 
PL  (c).  The  conveyance  was  made  to  Ferris  on  wrong- 
ful trusts ;  and  as  to  Mrs.  JEarl  being  entitled  to  her 
earnings,  her  husband  never  authorized  her  to  retain 
them  for  her  separate  use ;  and  there  is  a  sort  of  admis- 
sion, also,  of  Plaintiff^s  right  by  Ferris,  who  allowed 
him  to  receive  the  rents  distrained  for.  There  is  a  suffi- 
cient charge  in  the  bill,  at  all  events,  to  make  the  De- 
fendant, Mrs.  Earl,  appear  and  answer. 

Mr.  R.  Palmer,  in  reply.  The  bill  alleges  the  reverse 
of  an  interest  to  be  protected,  and  asserts  that  all  is  the 
husband's,  and  that  there  is  no  separate  use.  And  there 
is  simply  an  averment  that  the  trustee  admits  the  right 
of  the  Plaintiff,.oot  that  he  sets  up  an  independent  title 
or  refuses  to  convey. 

The  Master  of  the  Rolls  postponed  judgment. 

The 

(a)  7  Bean.  288.  (d)  2  Bmu,  4-  Myl,  545. 

(6)  2  Kun,  69.  (c)  Page  105  (4th  edit) 

(c)  3  Peert  Wm$.  334. 
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The  Master  of  the  Rolls.  }^^' 

This  is  a  suit  instituted  by  a  husband  against  his  wife 
and  a  trustee,  and  he  asks,  that  certain  property  may 
be  declared  to  be  his,  and  not  his  wife's,  and  that  the  jvbr.  13. 
trustee  may  be  declared  to  hold  it  in  trust  for  him,  and 
that  an  account  may  be  taken  of  the  rents  and  pro6ts. 
The  case  is  this  : — a  married  woman,  from  money  saved 
and  other  sources,  became  possessed  of  some  houses, 
which  she  had  conveyed  to  a  trustee  for  her  benefit, 
and  the  husband  files  this  bill  against  the  trustee,  claim- 
ing the  estate.  I  think  it  established,  by  all  the  cases 
to  which  I  was  referred,  that  the  wife  is  only  made  a 
party  to  a  suit,  instituted  by  her  husband,  in  respect 
of  her  having  separate  estate,  and  the  husband,  by 
making  her  a  party,  in  fact  admits  it  to  be  her  sepa- 
rate estate  (a).  The  question  is  gone  into  very  fully 
by  Lord  LangdaU^  in  Davis  v.  Proutijb),  and  Wake 
V.  Parker  {c).  The  case  of  Hanrott  v.  CadwaU 
lader  {d),  which  was  cited  against  this,  and  in  con- 
sequence of  which  I  reserved  my  judgment,  is  in  fact, 
when  looked  into,  a  case  of  separate  estate  of  the  wife. 

I  am  of  opinion,  therefore,  that  a  wife  can  only  be 
made  a  party  in  respect  of  her  separate  estate,  in  re- 
gard to  which  she  is  a  feme  sole,  and  in  all  other  cases 
she  is  not  a  proper  party.  That  would  be  suflScient  to 
induce  me  to  allow  this  demurrer.  But  there  is  another 
objection  to  the  bill.  It  does  not  state  that  the  trustee 
denies  the  title  of  the  Plaintiff,  or  that  he  insists  on 
the  title  of  the  wife.  The  Plaintiff,  in  fact,  alleges,  that 
when  he  stated  his  claim,  the  trustee  withdrew  a  distress 
he  had  made.  It  is  clear  that  the  wife  is  not  a  necessary 
party  at  law;  and  that  if  she  be  a  necessary  party  in 

equity, 

(a)  Mitford,  p.  105,  and  the  (c)  2  Keen,  59. 
cases  citecf  in  note(r).  {d)2  R,  Sf  M,  545. 

(b)  7  Beav.  288. 


Earl 

V, 
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1854.  equity,  it  can  only  be  in  respect  of  her  separate  estate. 
I  am  of  opinion,  that  she  is  not  a  proper  party,  and  that 
if  any  Defendant  alleged  the  same  thing,  as  to  any  other 
Fbrris.  person,  the  bill  would  not  be  objectionable  for  want  of 
parties.  She  is  not  like  a  stranger,  who  may  be  made 
a  Defendant  by  an  allegation,  *'  that  he  claims  an  in- 
terest (a)*'  because  she  is  under  a  disability  and  cannot 
claim  except  in  case  of  separate  estate.  I  have  not 
pronounced  any  decision  that  the  husband  is  entitled  to 
this  property,  and  do  not  intend  to  express  any  opinion 
whether  it  is  or  is  not  the  duty  of  the  trustee  to  convey 
the  property  to  the  husband.  All  I  decide  is,  that 
there  is  no  case  which  justifies  the  husband  in  making 
his  wife  a  party  to  such  a  bill  as  this. 

(a)  See  Dalion  ▼.  Hayter,  7  Bern.  313. 


Nov.  13.  RABBETH  v.  SQUIRE.     (No.  1.) 

Dec,  6, 
A  tettator  de-   rpWO  questions  arose  in  this  case,  which  it  will  be 
tiro  sont  might  Convenient  to  keep  distinct,  by  reporting  them  as 

have  "  the  umc  separate  cases. 
andoceupor 
tion**  of  cer- 
tain landi,  The  testator  devised  his  real  and  personal  estate  to 
they  paying  a  '^ 
stated  rent,       trusteeSi  upon  trust  for  his  wife  for  life^  and  afterwards 

defeidt*of  pay-  ^\^^  certain  other  trusts,  and  he  proceeded  as  follows: — 

ment,  or  if       <<  Provided  also,  and  it  is  my  will,  intention  and  express 

the^a»hle*land  dcdife,  that,  after  the  decease  of  my  said  wife,  my  two 

into  tillage,       g^^ug  Jacob  and  Lawrence  shall,  if  it  is  their  desire,  have 
they  should  no    ...  ,  .  ,  ..  -j       i_ 

longer  have      the  joint  nse  and  occupation,  or  they  may  divrde  the 

thereoT*"^'    Same,  as  they  can  agre^,  of  all  my  marsh  lands  at  New 

Held,  that        Church  and  Bennington^  now  in  my  own  occupation, 

andoccupT     duriog  their  joint  natural  lives,  and  also  that  the  sur- 

tion  was  not  vivor 

enjoined,  and 

that  they  might  undeiiet  the  property. 
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▼in>r  of  them  shall  have  the  whole  thereof  during  hi6  1864* 
natural  life;  and,  in  case  my  said  son  Thomas  shall 
surrive  and  outlive  my  said  sons  Jacob  and  Lawrence^ 
that  he  shall  have  the  use  and  occupation  of  the  sAme 
landsy  during  bis  natural  life ;  and  if  either  of  my  said 
sons  Jacob  or  Lawrence  shall  decline  such  use  and 
occupation,  then  the  other  shall  have  the  whole  use 
and  occupation  thereof,  they  my  said  sons  paying  and 
allowing  rent  for  the  same,  by  half-yearly  payments, 
whilst  they  mby  be  respectively  in  such  use  and  oc- 
cupation, al  and  after  the  rate  of  1/.  per  acre  per 
annum,  and  also  ptiying  all  manner  of  taxes  and  assess^- 
ments  for  the  same,  and  the  sum  of  three  shillings  per 
acre  per  annum  for  wall  scots  and  waterings  for  the 
same  lands ;  and  in  case  the  same  shall  exceed  the  sum 
of  three  shillings  per  acre  per  annum,  the  overplus  of 
such  scots  and  waterings,  as  aforesaid,  shall  be  paid  by 
my  trustees  out  of  my  said  estate.  And  I  direct  my  said 
trustees  to  keep  all  the  fences  in  good  and  tenantable 
nspair  and  condition ;  and  in  case  my  said  sons,  who 
may,  from  time  to  ttnle,  be  in  possession  of  my  said 
lands,  shall  fail  or  make  default  in  payment  of  the  said 
rent  for  three  months  after  the  same  shall  become  due 
and  payable,  or  shall  plough,  break  up  or  convert  into 
tillage  or  arable  land  any  of  the  said  lands,  then  it  is 
my  will  and  desire,  that  such  son  oi^  sons  shall  no  longer 
bttve  possession  of  my  said  lands,  or  any  part  thereof, 
and  shall  quit  the  same  on  the  1  Ith  day  of  October  then 
next  following  such  breach  in  payment  of  the  said  rent, 
after  one  month's  notice,  and  making  default  therein^  or 
ploughing,  breaking  up  or  converting  such  lands  into 
tillage  or  arable  land ;  and  such  son  or  sons,  from  and 
after  the  said  11th  day  of  October,  shall  not  any  longer 
use  or  occupy  the  said  lands.  And,  in  order  to  enable 
my  said  sons  Jadob  and  Lawrence  to  take  and  use  the 
said  lands,  I  direct  that  an  appraisement  and  valuation 

shall 
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shall  be  made,  to  them  or  him  who  shall  wish  to  use 
the  said  lands,  of  all  my  stock/'  &c.  They  were  to  give 
security  for  the  amount,  and  if  they  did  not  take  the 
lands,  the  trustees  were  to  let  them. 

The  testator  died  in  1810.  His  widow  died  in  1817, 
and  soon  after,  his  sons,  Jacob  and  Lawrence^  entered 
into,  and  continued  for  several  years  in  the  personal  use 
and  occupation  of  the  marsh  lands,  the  stock,  &c.  being 
valued  to  them  at  664/.,  for  a  moiety  of  which  they  each 
gave  their  bond  as  directed  by  the  will ;  and  they  paid 
the  rent  of  1/.  per  acre  to  the  trustees.  The  lands, 
which  were  of  gavelkind  tenure,  consisted  of  about 
seventy-two  acres,  and  considerably  exceeded  in  value 
the  rent  of  1/.  per  acre. 

The  testator's  son,  Jacobs  died  in  1849,  leaving 
children,  and  thereupon  Lawrence  became  entitled, 
under  the  testator's  will,  to  the  use  and  occupation  of 
the  whole  of  the  marsh  lands.  Before  the  death  of 
Jojcobf  however,  the  brothers  had  ceased  to  occupy  the 
lands  personally,  which  were  then  and  were  now  let  to  a 
tenant  at  a  much  higher  rent  than  1/.  per  acre. 

The  question  was,  whether  the  privilege  thus  given  to 
the  sons,  of ''having  the  joint  use  and  occupation,"  of  the 
marsh  lands,  was  or  was  not  conditional  upon  their 
personally  using  and  occupying  it. 

Mr.  R,  Palmer  and  Mr.  Busk,  for  the  Plaintiffs,  the 
trustees. 

Mr.  Lloyd  and  Mr.  Simpson^  for  the  Defendant 
Lawrence  Squire.  By  the  terms  of  the  will,  a  life  in- 
terest is  given  to  the  sons,  Jacob  and  Lawrence,  and 
the  survivor  of  them,  and  all  they  were  required  to  do 

was, 
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was,  to  pay  72/.  a  year  to  the  trustees.  There  is  no  1864. 
clause  giving  the  property  over  in  default  of  their  occu- 
pying the  lands,  except  in  the  event  of  nonpayment  of 
the  prescribed  rent,  or  breaking  up  the  lands.  The 
words  **  use  and  occupation'*  do  not  imply  personal 
occupation.  In  truth,  they  give  a  legal  estate  in  the 
lands,  or  at  least,  in  this  case,  an  equitable  estate  for 
life,  which  has  all  the  legal  incidents  of  a  life  estate, 
such  as  the  right  of  disposing  of  it,  letting  it,  and  the 
like ;  for  if  the  words  are  sufficient  to  give  a  life  estate, 
then  they  also  give  a  right  of  alienation ;  Rex  v.  The 
Inhabitants  of  Eatington  (a).  In  that  case,  A.^  by  lease 
and  release,  conveyed  the  fee  simple  of  a  cottage  in 
which  he  resided  to  i3.,  with  a  proviso  that  he  {A.) 
should  **  live  in  and  occupy  it''  for  life,  and  it  was  held 
that  jB.  had  only  a  remainder  after  a  life  estate  in  A. 
In  the  case  of  Whittome  v.  Lamh  (ft),  the  words  "  use 
and  occupation"  were  held  to  give  an  estate  of  some 
kind,  and,  under  the  circumstances  of  that  case,  an 
estate  for  years.  Consequently,  the  sons  were  at  liberty 
either  to  occupy  the  lands,  or  to  let  or  otherwise  deal 
with  them  as  they  pleased,  during  their  joint  lives  and 
the  life  of  the  survivor,  subject  only  to  the  payment  of 
72/.  and  keeping  them  unbroken. 

Mr.  Temple  and  Mr.  Harrison^  for  the  testator's 
great  grandchildren.  As  to  the  question  of  use  and 
occupation,  it  cannot  be  contended  that  Lawrence  is 
entitled  to  anything  but  to  occupy  the  premises  at  a 
rent  of  1/.  per  acre,  and  if  he  refuses  to  do  so,  as  he  has 
refused,  he  must  account  to  the  trustees  for  the  in- 
creased rent  for  which  they  are  let.  There  is  no  ques* 
tioo  here  as  to  the  legal  estate  which  was  in  the  trustees. 
The  testator  gave  the  whole  estate  to  the  trustees,  and 

then 
(fl)  4  r.  R.  177.  (6)  12  Afee.  *  W.  813. 
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RabbbtA 

V. 

Squibs. 


then  directed  them  to  apply  the  rents  in  a  particular 
way.  [The  Masttr  of  the  Rvlb,  The  construction  is 
the  same  whether  the  legal  estate  was  in  the  trustees  or 
not.  What  estate  do  you  think  the  sons  took  ?  If  a 
testator  giveb  his  widow  a  house  in  London  for  11  fe,  must 
she  occupy  it — msy  she  not  let  it  ?]  Yes ;  but  here  the 
testator  means  personal  occupation,  and  he  fixes  an 
occupation  rent  All  he  says  is,  you  shall  have  the  lands 
at  the  rent  I  please  to  fix,  if  you  both  **  use  and  occupy  " 
it ;  if  not,  it  shall  go  to  yoar  brother  on  the  like  terms ; 
if  he  does  not  take  it,  it  shall  be  held  upon  the  general 
trusts  of  tey  will.  He  meant,  in  fact,  to  say,  **  You  shall 
have  it,  if  you  choose  to  occupy  ;  if  you  don't,  you  shall 
not  have  it  at  all.'*  This  is  a  legal  condition,  which  the 
testator  had  the  power  to  impose  on  his  sons. 

Mr.  Rudallj  for  the  grandchildren.  As  to  the  use  and 
occupation  of  the  land,  the  testator  has  shown  that  he 
knew  the  distinction  between  personal  occupation  and  a 
transferable  occupation,  for,  "  in  order  to  enable  "  them 
*^  to  take  and  use  the  said  lands,"  he  has  directed  the 
trustees  to  allow  *'  them  or  him  who  shall  wish  to  use  the 
said  lands,"  to  take  the  stock  and  crops  at  a  valuation  or 
appraisement,  without  which,  he  knew,  they  could  not 
enjoy  the  land ;  and  when  they  cease  to  occupy,  he  in- 
tended the  trustees  to  let  the  property. 

Mr.  Lhf/df  in  reply.  To  displace  thie  arguments 
adduced  in  respect  to  personal  o<;cupation,  I  have  only 
to  refer  to  R€:t  V.  The  Inhabitants  t^f  £latington{a), 
and  Whittem^  v.  £.am6(6),  5h  the  formfer  of  which  a 
distinction  was  taken  between  the  first  words  **  live  in," 
which  might  m^an  a  licence  for  personal  ek^joyment, 
and  the  second, "  occupy,"  which  gavfe  an  estate.  Here 
it  is  "  use  and  occupation" — that  is,  legally  artd  in  effect, 

not 
{a)  4  7.  R.  in.  (6)  12  Mee,  if  W,  313. 
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not  merely  a  right  or  licence  personally  to  occupy,  but  1864. 
an  estate  for  life.  Then  is  there  anything  which  compels 
the  Court  to  restrict  the  benefit  thus  given  ?  There  are 
vrords  by  which  the  testator  directs  the  trustees  to  let 
the  lands,  in  ca6e  the  softs  do  not  choose  to  ''  take " 
them ;  the  testator  has  hitn^elf  put  a  construction  upon 
the  nature  of  the  gift :  for  ^*  if  he  shall  make  default 
in  payment  of  the  rent,  or  plough  or  break  up  the  land/* 
his  possession  is  to  ceaser— that  is,  ''use  and  occupation" 
are  equivalent  to  the  possession  and  receipt  of  the  teftts 
and  profits.  Therefore,  on  the  part  of  Lawrence  Squire, 
personal  occupation  is  not  required.  The  other  clause, 
providing  for  Thomas  having  the  use  and  occupation  of 
the  same  lands  after  the  death  of  the  survivor  of  James 
and  Lawrence^  show  that  an  unqualified  life  estate  was 
intended  for  them. 

T/ie  Mastbb  of  the  Rolls  reserved  his  judgment. 


The  Masteb  of  the  Rolls. 

In  this  case,  the  first  question  arising  on  the  will  of 
the  testator  Thomas  Squire,  is,  whether  the  devise  of 
certain  marsh  lands  is  conditional  on  the  devisees  per- 
sonally occupying  the  lands  in  question  ? 

The  devise  it  in  these  words  -.-^[His  Honor  atated 
iiia)'].  On  the  testator's  widow's  death,  his  two  sons, 
Jacob  and  Lawrencey  entered  into  possession  of  these 
marsh  lands,  and  duly  paid  the  rent  of  1/.  per  acre. 
Jacob  Squtre,  the  son,  died  on  the  25th  of  January, 
1849,  and  thereupon  Lawrence,  under  this  devise,  be- 
came entitled  to  the  marsh  lands.  The  question  is, 
whether  an  inseparable  condition  was  attached  to  the 

devise, 
(a)  See  antt^  p.  70. 
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devise,  that  he  Bhoald,  in  person,  occnpy  the  lands  de- 
vised. The  valae  of  the  lands  considerably  exceeds  the 
sum  of  1/.  per  acre,  and  Lawrence  has  let  them  out 
to  tenants  at  an  increased  rent,  and  does  not  himself 
personally  occupy  them;  the  question  is,  whether  he 
thereby  forfeits  or  loses  his  interest  in  the  devise  ?  if  so, 
whether  wholly,  or  so  long  as  he  fails  to  comply  with 
that  condition  7 

Those  who  contend  that  he  does,  argue,  that  the 
words  used  by  the  testator  are  clear  and  unambiguous, 
and  that  they  expressly  denote  occupation  of  the  lands; 
and  further,  that  the  valuation  of  the  farming  stock  to 
be  taken  clearly  points  to  an  occupation  by  the  sons,  as 
farmers,  in  the  general  sense  of  the  word,  and  to  the  per- 
sonal occupation  of  it ;  and  that  this  is  further  shown, 
by  the  directions  for  the  payment  of  rent  by  the  sons, 
and  of  rates  and  taxes  by  the  trustees,  and  by  the  for- 
feiture which  is  provided  for  in  the  case  of  improper 
tillage. 

I  so  far  concur  in  that  argument,  that  I  think  that 
the  testator  expected  that  his  sons  and  the  survivor 
would,  personally,  occupy  the  land,  which  is  the  sub- 
ject-matter of  his  devise;  but  I  am  not  of  opinion  that 
he  has  made  his  devise  conditional  upon  their  doing  so. 
The  words  '*u8e  and  occupation*'  (as  has  been  justly 
observed),  are  ordinary  words,  importing  an  estate  in 
the  land.  The  King  v.  The  Inhabitants  of  £!atington{a), 
and  Whlitome  v.  Lamb{b),  to  which  I  was  referred,  are 
strongly  confirmatory  of  this  proposition,  and  the  latter 
case  is  indeed  undistinguishable  from  the  present;  nor 
is  there  anything,  in  the  present  will,  to  show  a  desire 
that  the  estate  should  go  over  to  any  other  person,  in 

case 
(a)  4  r.  R.  177.  (6)  12  Mee,  ^  W,  813. 
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case  of  the  son  not  actually  residing  or  personally  oc- 
cupying the  land  devised. 

Indeed)  if  this  had  been  the  only  question  on  this  will, 
I  should  not  have  reserved  my  judgment  on  it. 


T 


RABBETH  v.  SQUIRE.  (No.  2.)  No^.  13. 

Dec.  6. 
HE  testator,  Thomas  Squire,  by  his  will,  dated  in  When  crois- 
1803,  devised  and  bequeathed  his  real  and  per-  J^^^"J*JJ^ 
sonal  estate  to  his  wife  for  life,  and  after  her  decease,  to  sons  are  ex- 
trustees,  upon  trusts  as  follows.: — "  to  pay  the  interest,  ^y  ^  •Jjn  ^^ 

dividends,  rents  and  proceeds  of  one  full  equal  undi-  *^1^«  effect  in  a 

'  r»  given  event, 

vided  fifth  part  and  share  thereof  unto  my  son,  Jacob  the  Court  will 

Squire,  and  his  assigns,  for  and  during  the  term  of  his  ^^^  *"™P^y  . 
^        '  o     '  o  croBS-remain- 

natural  life,  and  from  and  after  his  decease,  then  upon  ders,  between 

trust  to  pay  the  same  interest,  dividends,  rents  and  pro-  gous^in  a^lf^ 

ceeds  thereof,  unto  all  and  every  the  child  and  children,  f«"nt  event. 

both  male  and  female,  of  my  said  son  Jacob,  which  he  real  and  per- 

shall  leave  at  the  time  of  his  decease,  equally  to  be  •**"*^  ^"^^^  *® 

'     ^       -f  trustees,  upon 

divided,  share  and  share  alike."  Then  followed  a  decia-  trust  as  to  one- 
ration  of  trust  of  one-fifth  of  the  real  and  personal  estate  of  Oieiesutor's 
in  favour  of  each  of  the  testator's  two  sons,  Thomas  five  children 
and  Lawrence,  and  of  each  of  his  two  daughters,  Sarah  g^f^^^  j,-,  ^r  her 

Hogben  and  Ann  Rabbeth,?ccid  their  respective  children,  decease, for  hit 
,,  ,  .     ,  ,  ,  .  ,      ,      or  her  children, 

severally  and  successively,  and  expressed  in  exactly  the  which  he  or 

same  words,  in  each  of  the  four  cases,  nomine  mutato,  f^®  «ho«W 
'      ^  '  '  leave  at  his 

as  the  declaration  of  trust  of  the  one-fifth  in  favour  of  or  her  de- 

i  .     cease  ;  and  if 
"^®  he  or  she 

sbonid  leave  none,  in  trust  for  the  other  children  for  life,  and  after  the  death  of  all  the 

children,  in  trust,  as  to  the  corpuf,  for  all  the  grandchildren  of  the  testator  per  capita. 

One  child  died  leaving  a  child  who  died  before  the  last  of  the  testator's  children. 

Held,  such  child  tooban  estate  for  his  own  life  only,  that  that  one-fifth  was  undisposed 

of  until  the  death  of  the  surviving  child,  and  that  cross-reniainders  were  not,  in  the 

event  which  had  happened,  to  be  implied. 
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his  son  Jacob  and  bis  children.  The  will  then  provided 
as  follows : — "  That  in  case  either  or  any  of  my  said 
children  shall  happen  to  die  without  leaving  any  child 
or  childreoy  at  the  time  of  bis,  her  or  their  respec- 
tive deaths,  then  I  declare  that  the  said  Jacob  Squire, 
my  brother,  and  the  said  Robert  Marsh  [the  trustees 
named  in  the  will],  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  shall  stand  and  be  seised  of  such 
part  and  share  of  my  said  real  and  personal  estate,  of 
such  of  my  said  child  or  children,  so  dying  without 
issue  as  aforesaid,  to  the  use  and  behoof  of  all  and 
Qvery  other  of  my  said  children,  during  the  term  of  his, 
her  or  their  natural  lives,  and  the  issue  of  either  of 
them  that  shall  be  then  dead,  in  manner  as  1  have  before 
directed,  equally  to  be  divided  between  them.  And 
froip  ^ud  immediately  after  the  decease  of  my  said  five 
children,  and  when  they  shall  be  all  dead,  then  I  give, 
devise  and  bequeath  all  my  said  real  and  personal  estate 
and  effects,  unto  my  said  trustees,  and  the  survivor  of 
then),  his  heirs,  executors  and  administrators,  upon 
trust  to  pay  the  interest,  dividends,  rents  and  proceeds 
thereof,  unto  all  and  every  the  sons  and  daughters  of 
my  said  five  children,  lawfully  begotten,  in  equal  shares 
and  proportions,  share  and  share  alike,  and  to  their 
heirs,  executors,  administrators  and  assigns,  for  ever, 
without  any  regard  to  the  proportion  or  number  of  chil- 
dren which  any  one  of  my  said  children  may  have,  it 
being  my  will  that  ^11  my  said  grandchildren  shall  share 
equally  alike.^'  The  testator  then  gave  directions  as 
to  ^.dvances  made  and  to  be  ma^e  to  his  children,  and 
proceeded  thus  (a). 

The  testator  died  in  1810,  and  his  widow  in  1817. 
His  daughter,  Sarah  Hogben^  died  in  1820,  leaving  one 

child, 
(a)  SeeafU«,p.  70. 
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child.  Squire  Hqgben,  who  died  in  1852,  without  issue.       1864. 
Ann  lUUfbeA  died  in  1846,  leaving  children  and  gre^d* 
children.    JacQb  died  ia  1849,  leiiving  children ;  and 
TJ^mas  and  lawrmee  were  still  living,  and  had  children      Sqvwv. 
and  grandchildren. 

Oa  the  death  of  Squirf  Hogben  (the  only  child  of 
Sarah  Hogben)^  a  question  arpg^,  as  to  who  were  entitled 
to  her  share,  and  whether  the  representatives  of  Squire 
Hogben  were  entitled  to  enjoy  the  share  till  the  period 
of  distribution,  vi?.,  the  death  of  the  last  surviving 
child  of  the  testator;  or  whether  till  that  period,  it  was 
divisible  among  the  other  children  of  the  testator,  croAS- 
remainders  being  implied  between  them ;  or  whether  it 
was  undisposed  of,  and  passed,  as  to  the  realty,  to  the 
testator's  three  sons,  as  his  heirs  in  gavelkind,  and  as 
to  (he  personalty,  to  his  personal  representatives. 

The  bill,  which  was  filed  by  one  of  the  two  trustees, 
appointed  in  1851,  by  order  of  the  Court,  against  the 
parties  interested,  prayed,  that  the  trusts  of  the  will 
might  be  carried  into  effect,  and  the  rights  of  the  parties 
declared. 

Mr.  Lloyd  and  Mr.  Simpson^  for  Lawrence  Squire. 
In  the  events  which  have  happened,  the  share  of  Sarah 
Hogben  is  undisposed  qf,  and  has  passed  to  the  testa- 
tor's three  sons,  and  if  not,  it  is  divisible  among  the 
other  four  children  of  the  testator,  until  the  death  of 
the  survivor  of  them,  cross-remainders  being  implied. 
The  testator  having  five  children,  divided  his  property 
into  five  shares,  giving  each  child  the  interest  of  one- 
fifth  for  life,  and  after  the  death  of  all  five,  he  directed 
the  property  to  be  converted  and  divided  among  all  his 
grandchildren  per  capita.  But  he  thought,  that  be- 
tween the  death  of  any  one  of  the  five,  and  the  death 

of 
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1854. 


of  the  last  survivor,  there  would  be  an  interval  during 
which  it  might  be  necessary  to  make  some  interim  provi- 
sion for  the  children  of  that  one  dying  and  leaving  chil- 
dren, instead  of  allowing  them  to  wait  for  a  provision, 
till  after  the  death  of  all  his  children ;  and,  accordingly, 
he  provides,  that  on  the  death  of  each  (take  Sarah 
Hogben  for  instance),  the  trustees  should  stand  and  be 
seised  of  her  share,  "  upon  trust  to  pay  the  interest, 
dividends,  rents  and  proceeds  thereof,  unto  all  and  every 
the  child  and  children,  both  male  and  female,  of  my 
said  daughter,  Sarah  Hoghen^  which  she  shall  leave  at 
the  time  of  her  decease,  equally  to  be  divided,  share  and 
share  alike."  Now  the  testator  does  not  thereby  give 
the  children  of  his  daughter  a  fee,  for  the  will  was  made 
prior  to  the  Wills  Act  (7  Will  4  &  1  Vict,  c.26),  and  he 
has  not  said  what  less  estate  he  intended  they  should 
take,  and,  as  it  would  be  inconsistent  to  construe  it  a  fee, 
it  must,  consequently,  be  an  estate  for  life.  In  this  di- 
lemma, therefore,  he  must  be  considered  as  giving  the 
share  to  the  children  of  his  deceased  daughter  for  life. 
The  subsequent  proviso  corroborates  this  construction, 
for  it  declares,  that  if  any  of  his  children  should  die 
without  leaving  any  child,  the  trustees  should  stand 
and  be  seised  of  that  share  in  trust  for  his  other  chil- 
dren, during  "  his,  her  or  their  natural  lives,"  and  the 
issue  of  them  that  should  be  then  dead.  That  is,  he 
gives  cross-limitations  for  life,  over  to  the  others,  and 
it  is  not  to  be  supposed  that  he  meant  to  give  cross- 
limitations  over  in  one  case,  and  not  in  the  other ; 
Vanderplanh  v.  King  (a).  The  testator  intended  the 
carpus  to  be  distributed  at  the  death  of  the  last  of  all 
the  five  children,  but,  in  the  meantime,  he  meant  to 
make  an  interim  provision  for  the  children  of  one  dying, 
till  the  period  of  distribution. 

Mr. 
(a)  3  Hare^  1. 
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Mr.  FoUett  and  Mr.  Pitman,  for  the  children  of  Lato-       1864. 
rence.  >^\^^/ 

Rabbitr 

V. 

Mr.  Temple  and  Mr.  Harrison,  for  the  testator's  great  Sqoibb. 
grandchildren.  The  testator  has  declared,  that  each  of 
his  five  children  is  to  have  one-fifth,  and  that  only ;  but 
the  Court  is  asked  to  alter  that  disposition,  and  to  give 
a  fourth  to  some  of  the  family.  '  Squire  Hogben  could 
not  take  an  estate  for  the  life  of  himself,  but  only  an 
estate  pur  autre  vie,  that  is,  for  the  life  of  the  last  sur- 
vivor of  his  uncles  and  aunt,  and  he  took  his  mother's 
share  during  the  continuance  of  the  trusts,  not  abso- 
lutely for  his  own  life,  but  only  till  the  period  of  distri- 
bution. Then  it  is  said,  the  testator  has  created  cross- 
remainders  for  life  in  one  case,  and,  therefore,  why 
should  he  not  in  another,  or  at  least  why  should  they 
not  be  implied  between  his  children  ?  But  there  is 
no  ground  for  such  a  contention,  for  the  child  of  Mrs. 
Hogben  took  an  absolute  interest,  during  the  continu- 
ance of  the  trusts,  and  up  to  the  period  of  conversion. 
It  is  submitted,  therefore,  that  the  property  is  to  be 
divided  into  five  parts,  and  one  of  them  is  to  go  to  each 
of  the  testator's  children,  and  his  or  her  family,  and 
that  the  gift  is  varied  only  in  the  case  of  one  of  the 
children  dying  without  any  children.  [The  Master  of 
the  RoUs.  You  do  not  contend  that  the  heir  takes  as 
special  occupant.]  It  may  be  necessary  to  give  the 
word  **  children"  an  enlarged  meaning.  Anne  Rabbeth 
died,  leaving  several  children  living,  and  having  had 
another  child  who  was  dead  leaving  a  child,  or  a  grand- 
child of  Anne  Rabbeth.  Now  it  is  submitted,  that 
''  children"  means  grandchildren,  and  that  the  grand- 
child of  Anne  Rabbeth  is  thereby  let  in,  but  there  are  no 
cases  in  support  of  that  view. 

Mr.  RoupeU,  for  ITiamas  and  his  children. 

TOL.  XIX.  o  Mr. 
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1864.  Ml**  J^udall,  for  twenty  grandchildren  of  the  testator. 

There  could  scarcely  be  a  plainer  will  in  favour  of  the 
children  and  grandchildren.  The  testator  gives  the  pro- 
perty to  his  wife  for  life,  then  to  trustees,  in  trust  for 
his  five  children,  then  over.  That  is  an  equitable  estate 
for  life  in  the  children,  for  the  trustees  are  to  pay  the 
income  to  the  children,  and,  therefore,  they  take  the 
legal  estate  in  fee,  with  an  unlimited  gift  to  the  grand- 
children. Then  comes  the  clause  of  survivorship,  giving 
the  share  of  any  child  dying  without  issue,  over  to  the 
other  children,  tenants  for  life,  and,  consequently,  if  one 
dies,  leaving  a  child,  he  takes  absolutely.  There  is  some 
diflSculty,  no  doubt,  in  the  division,  after  the  deaths  of 
all  the  children  of  the  testator. 

Mr.  Llatfd,  in  reply.    Looking  at  the  clause  giving 
.a  qualified  interest  to  the  grandchildren,  it  is  impossible 
they  can  take  more  than  a  life  estate.     The  testator 
postpones  the  absolute  gift  until  the  death  of  the  sur- 
vivor of  his  own  children. 

The  Master  of  the  Rolls  reserved  judgment. 


Dec.  6.  The  Master  of  the  Rolls. 

The  question  in  this  case  appeared  to  me  to  admit 
of  some  doubt  It  arises  on  the  following  clause  of  the 
will : — [His  Honor  read  W]  (a). 

The  testator^s  daughter,  Sarah  Hogben,  died  on  the 
17th  of  Ufarch,  1817;  she  left  an  only  child,  a  son,  who 
died  on  the  27th  of  July,  1862.    The  question  is,  whe- 
ther, on  his  death,  the  share  of  Sarah  Hoghen  still  con- 
tinued 
(«)  See  onto.  p.  77. 
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tinned  in  bis  representatives,  nntil  the  decease  of  the  1864. 
sDrviving  child  of  the  testator,  or  whether  it  became 
divisible  amongst  the  other  children  of  the  testator,  or 
whether  it  is  undisposed  of  by  bis  will,  and  is  divisible 
amongst  bis  three  sons,  who  were  his  heirs  in  gavel- 
kind, of  which  tenure  this  property  was.  The  repre- 
sentative of  the^  son  of  Sarah  Hogben  claims  to  be 
entitled  to  it,  on  the  ground  that  this  was  an  estate  in 
one-6fth  of  the  testator's  property,  during  the  lives  of 
the  five  children  of  the  testator,  and  the  life  of  the  sur- 
vivor, and  that  it  is  not  till  they  are  all  dead  that  the 
estates  are  given  to  the  children  of  each  child,  or  deter- 
mined, at  which  time  the  whole  property  is  to  be  divided 
amongst  the  grandchildren,  share  and  share  alike^  On 
the  other  hand,  it  is  contended,  that  cross-remainders  are 
io  be  imphed,  and  that,  although  he  has  in  his  will 
directed  cross-remainders  in  another  event,  this  does 
not  prevent  this  implication  from  arising  in  the  events 
which  have  occurred,  and  the  case  of  Vmderplank  v. 
King  fa),  before  Sir  James  Wigram^  is  referred  to,  as  an 
aathority  for  this  proposition. 

I  am  not,  myself,  able  to  accede  to  either  of  these 
views.  With  respect  to  the  former,  it  is  to  be  observed, 
that  the  devise  to  the  child  of  Sarah  Hogben,  contains 
no  words  importing  that  the  estate  so  given  shall  extend 
beyond  the  life  of  the  children,  if  it  should  so  happen, 
that  all  these  children  should  die  before  the  period  of 
division,  that  is,  before  the  death  of  the  surviving  child 
of  the  testator ;  and  it  appears  to  me,  that  I  should  be 
doing  violence  to  the  words  of  the  testator,  if  I  were 
to  mtrodttce  any  such  expression  into  the  gift. 

Neither  does  it  appear  to  me  that  cross-remainders 

between 

(a)  3  Bare,  1. 
g2 
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between  the  children  can  properly  be  implied.  The  gift 
to  the  other  children  is  expressly  provided  to  take 
effect  only  in  the  case  of  one  of  his  children  dying 
without  leaving  a  child  at  the  time  of  his  or  her  death. 
When  Sarah  Hoghen  died,  she  left  a  son.  The  event 
had  not  arisen  on  which  the  gift  to  the  other  children  is 
to  take  effect 

In  coming  to  this  conclusion,  I  do  not  dispute  the 
authority  of  Vanderplank  v.  King,  but  that  case  appears 
to  me  to  be  distinguishable  from  the  present,  in  a  mate- 
rial respect.  In  that  case,  the  devise  was  to  the  daugh- 
ter for  life,  and  after  her  decease,  to  all  the  children  of 
the  daughter,  for  their  respective  lives ;  after  the  decease 
of  the  children  of  the  daughter,  to  the  children  of  those 
children,  as  tenants  in  common  in  tail,  with  cross- 
remainders  between  them  in  tail.  The  Vice-Chancellor 
held,  that  the  limitation  of  the  cross-remainders,  which 
were  to  take  effect  between  the  children  of  the  children 
of  the  daughter,  did  not  exclude  the  implication  of  cross- 
remainders  for  life  between  the  children  of  the  daughter. 
That  was  a  case,  therefore,  where  the  expression  of 
cross-limitations,  between  the  grandchildren,  did  not 
exclude  the  presumption,  that  cross-limitations  were  to 
be  implied  between  the  children,  it  being  obvious,  in 
that  case,  that  but  for  such  express  limitation  between 
the  grandchildren,  it  was  an  ordinary  case,  in  which 
cross-limitations  between  the  children  would  have  been 
implied.  In  this  case,  I  think  that  if  the  proviso  had 
been  omitted,  the  Court  might  have  implied  cross-re- 
mainders between  the  children,  on  the  death  and  failure 
of  issue  of  any  one  of  them,  before  the  estate  was  ulti- 
mately to  be  divided ;  but  the  difficulty  here  is  this : — 
the  testator  has  said,  that  the  cross-remainders  shall 
take  effect  between  the  children  for  their  lives,  in  the 
case  of  a  child  dying  without  leaving  any  child  at  the 

time 
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time  of  his  or  her  death ;  that  is,  he  has  limited  the  case 
in  which  the  cross-remaindere  shall  take  effect,  to  the 
event  of  a  child  dying  without  leaving  a  child  surviving. 
I  think  that  I  cannot  entirely  remodel  this  sentence, 
and  hold,  that  by  it  the  testator  did  not  mean  what  he 
has  clearly  expressed,  but  that  besides  the  event  speci- 
fied, he  also  meant  that  the  cross-remainders  should 
take  effect  on  the  subsequent  failure  of  the  issue  of  the 
child,  so  dying,  before  the  estate  became  ultimately 
divisible.  I  agree,  that  the  Court  might  imply  cross- 
remainders  in  a  different  event,  as  between  other  devi- 
sees, yet  when  the  testator  has  expressed  exactly  how 
the  cross-remainders  shall  take  effect  between  the  par- 
ticular members  of  a  class,  I  think  that  this  Court  is 
not  at  liberty  to  say,  the  remainders  shall  take  effect  in 
a  different  way,  and  in  an  event  which  the  testator  has 
in  fact  excluded. 


1854. 


My  opinion  is,  that  this  is  a  case  where  the  doctrine 
of  Cloches  case  (a)  applies,  and  that  cross-remainders 
cannot  be  implied  in  this  case,  in  the  event  which  has 
occurred.  If  I  am  right,  the  result  is,  that  as  the 
estate  is  not  to  be  divided  until  the  death  of  the  last 
surviving  child  of  the  testator,  and  as  also,  in  my 
opinion,  the  son  of  Sarah  Hogben  did  not  take  any 
estate  during  the  life  of  the  survivor  of  the  children  of 
the  testator,  the  share  of  Sarah  Hogben^  in  the  events 
which  have  taken  place,  is  undisposed  of,  and  goes  to 
the  heirs  in  gavelkind  of  the  testator. 

A  declaration  may  be  taken  of  my  opinion  to  this 
effect,  and  the  minutes  framed  in  accordance  with  this 
view. 


(a)  Dyer,  330  b. 
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Dee.  9. 

A  guardian  » 
not  diiabled 
from  being  a 
witnen  to  the 
execution  of 
the  deed  by 
which  he  is 
appointed. 

Whether  by 
the  itat.  12 
Car.  2,  c.  24, 
t.  8,  a  witnen 
to  a  deed  ap- 
pointing a 
guardian  if 
necessary  ? 
Quitre. 

On  an  ad- 
journed sum- 
mons from 
chambers,  the 
Court  will  not 
make  any  de- 
claration, but, 
if  necessary, 
will  direct  a 
certificate  to 
the  same 
effect,  to  be 
drawn  up  by 
the  chief  clerk 
for  its  ap- 
pro?al. 


MORGAN  V.  HATCHELL. 

rpHE  bill  was  filed  by  an  infant,  by  ber  guardian 
"*■    and  next  friend. 

Tbe  father  of  the  infant,  by  deed-poll,  dated  20lh 
May,  1864,  appointed  Mrs.  Boyse  ber  guardian.  The 
execution  of  the  deed-poll  was  attested  by  Mrs.  Bayse 
herself,  and  a  second,  witness.  The  father  died  on  the 
9th  otJune,  1864. 

An  objection  being  taken  in  chambers,  as  to  the  com- 
petency of  Mrs.  Boyse  to  be  a  witness  to  the  deed  ap- 
pointing her  guardian,  the  question  was  brought  before 
the  Court  for  argument,  upon  an  adjourned  summons. 

The  8th  section  of  the  stat.  12  Car.  2,  c.  24,  which 
authorizes  the  appointment  of  a  guardian,  enacts,  that 
it  shall  be  lawful  for  the  father  of  any  child,  under 
the  age  of  twenty-one  years,  "  by  his  deed,  executed  in 
his  lifetime,  or  by  his  last  will  and  testament,  in  writ- 
ing, in  the  presence  of  two  or  more  credible  witnesses^* 
&c.,  '^  to  dispose  of  the  custody  and  tuition  of  such 
child." 


Mr.  Follett  and  Mr.  Cairns,  in  support  of  the  ap- 
pointment. The  appointment  is  quite  regular  in  form ; 
but  it  is  objected,  that  Mrs.  Boyse  was  not  a  credible 
witness,  under  the  stat.  12  Car.  2,  c.  24,  s.  8,  to  the 
execution  of  a  deed,  by  which  she  herself  was  appointed 
guardian,  and  therefore,  that  the  appointment,  not  being 
attested  by  two  credible  witnesses,  is  not  good.    [The 

Master 
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Master  of  the  Rolls.  It  is  doubtful  whether  the  Btft-  1854. 
tote  requires  any  witness  at  all,  unless  the  appointment 
be  by  will ;  but  assuming  that  it  does,  how  far  is  the 
objection  tenable?  I  do  not  see  the  difficulty*]  There 
does  not  appear  to  be  any  objection  to  a  guardian 
being  a  witness  to  his  own  appointment  An  executor 
or  trustee  was  always  a  good  attesting  witness^  and 
even  a  legatee  may  now  be  a  witness.  This  is  exactly 
a  similar  case,  and  all  the  objections  which  might  for- 
merly have  been  made  to  the  credibility  of  the  witness, 
on  the  ground  of  interest,  have  been  removed  by  the 
recent  statute. 

Mr.  R.  Palmer  and  Mr.  C.  Hall,  contra.  The  ob- 
jecb'on  to  the  appointment  is  one  quite  apart  from  any 
question  of  inadmissibility  of  evidence,  on  the  ground 
of  interest  in  the  matter,  and  stands  upon  much  higher 
grounds.  The  pov^er  given  to  the  father  by  the  statute 
is,  "  to  dispose  of  the  custody  and  tuition  of  his  child;" 
and  the  context  of  the  clause  shows,  that  a  person  ap- 
pointing a  guardian  was  bound  to  do  so  by  will  or 
deed,  attested  by  *'  two  or  more  credible  witnesses," 
not  using  the  word  *'  credible"  in  its  ordinary  sense,  as 
applied  to  a  witness.  For  instance,  the  father  (the  ap- 
pointor) could  not  be  a  credible  witness  of  his  own  ap- 
pointment^ so,  neither  can  the  appointee.  The  appoint- 
ment is  the  thing  to  be  witnessed,  and  it  is  as  objection- 
able to  say,  that  the  appointee,  as  that  the  appointor, 
can  be  a  witness  to  its  execution.  If  they  could,  then 
the  only  parties  to  the  transaction  might  be  the  ap-> 
pointer  himself  and  the  guardian,  or  if  it  was  desired  to 
have  two  guardians,  they  might  both  be  witnesses,  and 
thus  the  object  of  the  statute,  which  was  to  prevent 
clandestine  appointments^,  would  be  defeated.  The 
policy  of  the  statute  was  to  secure  an  independent  wit- 
9,  and  it  is  to  that,  and  not  to  the  competency  of  a 

witness 
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1864.  witness  in  point  of  interest,  which  is  quite  a  distinct 
matter,  that  the  statute  pointed.  The  Crown  used  for- 
merly to  dispose  of  the  office  of  guardian  or  wardship, 
Uatcbbll.  and  it  was  by  way  of  check  to  the  abuse  of  that  prac- 
tice that  an  independent  witness  was  required.  Besides, 
a  guardian,  at  the  time  the  statute  was  passed,  was  in 
a  very  different  position  from  a  common  bare  trustee, 
for  he  had  an  interest  not  only  in  the  property  but  in 
the  person  of  the  ward;  and  if  so,  subsequent  statutes 
would  not  alter  that  position  of  guardian,  inasmuch  as 
the  whole  of  the  subject  of  the  qualifications  of  witnesses 
to  deeds  is  left  untouched.  The  word  "  witness,**  inde- 
pendently of '^credible,"  shows  that  the  guardian  ought 
not  to  be  a  party  to  the  transaction,  and  that  he  cannot 
attest  acts  giving  himself  a  particular  status.  The 
duties  of  a  guardian  are  very  important,  and  every  pre- 
caution ought,  therefore,  to  be  taken  to  secure  a  proper 
appointment. 

Mr.  H.  i2.  Young,  for  the  executor. 

The  Master  of  the  Rolls. 

There  is  no  argument,  in  this  case,  as  to  the  want  of 
credibility  of  this  witness,  which  would  not  apply,  with 
still  greater  force,  to  the  case  of  a  legatee  or  executor 
under  a  will,  and  yet  it  has  been  quite  settled  and 
established,  that  an  executor  or  legatee  under  a  will  is 
a  perfectly  good  witness  for  the  establishment  of  the 
will.  It  is  true,  that  the  statute  afterwards  provides, 
that  in  consequence  of  the  inconvenience  which  might 
arise  from  this  circumstance,  although  the  legatee  or 
executor  shall  still  continue  a  good  witness,  he  shall 
forfeit  any  beneficial  interest  under  the  will.  That  is  by 
statutory  enactment  (a).  But  I  see  no  reason  for  holding 

that 
(a)  1  Vkt.  c.  26,  ss.  15,  17. 


Morgan 

V. 
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that  a  person  who  is  appointed  guardian  is  not  a  ''credi-  1864. 
ble  witness/'  The  act  merely  requires  that  the  deed 
shall  be  attested  by  *^  two  or  more  credible  witnesses.'' 
Here  one  of  the  witnesses  is  appointed  guardian ;  am  I  Hatchell. 
to  say  that  that  person  is  not  **  a  credible  witness"  be- 
cause he  or  she  is  appointed  guardian  ?  It  is  impossible 
to  come  to  that  conclusion.  Reason,  authority  and  prin- 
ciple all  tend  the  other  way.  It  appears  to  me  that  this 
is  a  perfectly  good  appointment,  and  that  the  guardian 
who  attests  is  a  perfectly  ^*  credible  witness." 

Mr.  Folleit  asked  a  declaration  to  that  effect.  Cer- 
tain proceedings  had  been  taken  in  Ireland  in  respect 
to  the  same  matters,  and  they  had  been  directed,  by 
order  of  the  Court,  to  stand  over  till  the  decision  of  this 
Court  as  to  the  validity  of  the  deed  of  appointment  had 
been  ascertained. 

The  Mastbr  of  the  Rolls. 

If  you  can  devise  any  way,  consistently  with  the  forms 
of  the  Court,  by  which  I  can  make  an  order  to  that 
effect,  I  am  willing  to  do  so;  but  I  cannot,  on  an 
adjourned  summons,  make  any  declaration.  The  Chief 
Clerk  may  draw  up  a  certificate  for  my  approval,  if  that 
would  answer  the  purpose. 

Mr.  Follett  said  he  thought  that  would  be  sufficient. 

NoTE.^See  Ex  parte  The  Earl  of  Ikheiler,  7  Vei.  348. 
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HOOD  V.  CLAPHAM. 

Noo.  20. 


Atettatorgave  rpHE  testator,  by  his  will,  made  ia  1836,  expressed 
bold,  copyhold  himself  as  follows  : — "  I  give,  devise  and  bequeath 

and  leasehold  unto  the  said  Edward  Jcunes  Manby.  James  Clapham 
estates,  and  all  .  .  . 

other  his  real    Aod  James  Humphries^  their  heirs,  executors,  adminis- 

StatT"^*^     trators  and  assigns,  all  myfresholdy  copyhold  and  lease- 

trustees,  upon   bold  estates^  and  also  all  other  real  and  personal  estate 

aO  mou^due  ^'^  ^ff^^l*9  whatsoever  and  wheresoever^  upon  the  trusts 

to  him  on         following,  that  is  to  say,  upon  trust,  with  ail  convenient 

"  mortgages, 

bonds  or  other  speed,  to  call  m  and  collect  and  receive  all  monies  due 

securities  and  ^.o  me  on  mortgages,  bonds  or  other  securities  and  rents 
rents,    and  *f  **    ^ 

after  payment  (save  and  except  the  money  due  to  me  from  my  grand- 
leeacteL  to  lav  ®^°  Charles  William  Manby  as  hereinafter  mentioned), 
out  the  re-  and  after  paying  my  just  debts,  funeral  and  testa- 
public  stocks     iiicntary  expenses,  annuities  and  legacies,  to  lay  out  the 

or  funds ;  and  residue^  in  their  own  names,  in  some  or  one  of  the 

as  to  one-half 

of  his  '<  free-     public  Stocks  or  funds  of  Oreat  Britain^  the  dividends 

holdan^lUse-  ^^^^^eof  are  payable  at  the  Bank  of  England.    And  as 

hold  estates,      to  one  full  and  equal  half-part  or  share,  of  and  in  all 

frust  monies      ^^^  singular  my  said  freehold^  copyhold  and  leasehold 

stocks,  funds  estates^  and  all  the  said  trust  monies^  stochs^  funds  and 
and  securities,  .  .  •     **       «  >         «  * 

andallotherhis  securities^  and  all  other  my  real  and  personal  estate, 

real  and  per-  yp^n  j^ust,  during  the  natural  life  of  my  dutiful  and 
upon  trust  for  affectionate  daughter  Elizabeth,  the  wife  of  Richard 
iife*and  "  the  ^^"^^^9  ^^  P^V  rents,  dividends  and  annual  income  into 
inheritance  and  her 

capital,"  ailer 

their  decease,  to  be  in  trust  for  the  children  of  one  of  them.  Held,  that  terminable 
government  annuities,  and  annuities  for  years  charged  on  parish  rates,  and  furniture, 
&c.,  forming  part  of  the  testator's  estate,  ought  to  he  converted  into  consols,  but  that 
the  leaseholds  were  to  be  enjoyed  in  tpecie. 

Trustees  who  had  improperly  allowed  perishable  property  to  remain  in  specie  and 
to  be  enjoyed  by  the  tenant  for  life,  being  made  liable,  were  allowed,  by  means  of  an 
inquiry,  in  the  same  suit,  to  recover  back  against  the  estate  of  the  tenant  for  life  the 
amount  overpaid  to  him. 
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her  proper  hands^'*  &c.,  "  and  after  the  decease  of  the  1864. 
said  Elizabeth  SmaUet/,  upon  trusty  during  the  life  of 
Sarah  Manby,  to  pay  the  rents,  dividends  and  annual 
income  of  such  half-part  or  share  of  my  said  real  and 
residuary  personal  estate,  unto  my  said  daughter  Sarah 
Manby,  if  she  should  be  living,  for  her  life,"  for  her 
separate  use,  &c. ;  ''  and  after  the  decease  of  my  said 
daughter  Sarah  Manby ,  the  inheritance  and  capital  of 
such  half-part  of  my  said  real  and  residuary  personal 
estate  shall  be  in  trust''  for  all  her  children. 

And  ''as  to,  for  and  concerning  the  other  full  and 
equal  half-part  or  share,  of  all  and  singular  my  free- 
hold, copyhold  and  leasehold  estates,  monies,  funds  and 
securities,  and  other  real  and  personal  estate,"  upon 
trust  for  Mrs.  Manby  for  life,  and  after  her  decease, 
upon  trust  to  pay  the  rents,  dividends,  interest  and 
yearly  income  thereof  unto  the  said  Elizabeth  Smalley, 
for  and  during  the  term  of  her  natural  life,  and  after  her 
decease,  then  the  inheritance  and  capital  of  such  half- 
part  shall  be  in  trust  for  all  and  every  the  child  and 
children  of  Mrs.  Manby. 

The  testator  died  in  1841.  Mrs.  Smalley  died  in 
1846,  and  Mrs.  Manby  in  1853,  having  had  only  four 
children,  who  were  all  living. 

Part  of  the  testator's  estate  consisted  of  terminable 
Government  annuities,  and  some  annuities  for  years, 
by  a  local  act  charged  upon  the  rates  of  the  parish 
of  All  Saints,  Southampton.  The  greater  part  of  these 
had  not  been  converted,  but  the  tenants  for  life  had 
been  allowed  to  receive  the  income. 

The  Plaintiff,  who  had  become  entitled,  by  purchase 
under  the  children,  to  one-fourth  of  the  residuary  estate, 

instituted 
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instituted  this  suit  against  the  executors  and  trustees, 
for  an  account,  and  to  make  them  answerable  for  the 
loss  that  had  been  sustained  by  the  parties  entitled  in 
remainder,  by  the  non-conversion  into  consols  of  the 
perishable  property,  except  leaseholds. 

Mr.  12.  Palmer  and  Mr.  Pearson,  for  the  Plaintiff. 
The  case  comes  within  the  general  principle  of  Howe 
V.  Lord  Dartmouth  (a).  The  presumption  is,  that  where 
a  testator  limits  residuary  property  to  persons  for  lives, 
with  remainders  over,  his  intention  is  to  put  all  upon 
an  equality  in  the  course  of  administration,  and  prima 
facie  to  mean,  that  which  is  given  to  the  tenants  for  life 
shall  pass  to  those  in  remainder.  Consequently,  pro- 
perty of  a  wasting  nature,  such  as  long  annuities  or 
leaseholds,  ought  to  be  immediately  converted  and  the 
proceeds  invested.  Here,  however,  the  leaseholds  are 
specifically  given,  and  are  not  included  in  the  direction 
to  convert,  but  all  the  rest  of  the  testator's  residuary 
personal  estate  is  given  generally,  upon  trust  to  get  in 
all  monies  due  to  him  upon  **  mortgages,  bonds  or 
other  securities,''  and  there  are  no  words  whatever  in 
the  will,  nor  any  manifestation  of  an  intention  to  give 
an  enjoyment  in  specie  to  the  tenants  for  life.  The  gift 
over  is  of  the  **  inheritance  and  capital ;"  the  former 
word  refers  to  the  realty,  and  the  latter  to  the  personal 
estate,  which  latter  must  therefore  be  preserved  for 
those  entitled  in  remainder.  The  usual  rule  must, 
therefore,  be  followed  in  this  case,  and  the  executors 
not  having  converted  the  perishable  property,  must 
account  for  the  loss  sustained,  as  in  a  case  of  wilful 
default. 

They  admitted  that  the  leaseholds  were  not  to  be 
converted. 

Mr. 
(a)  7  Va.  137. 
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Mr.  FoUett  and  Mr.  Southgate^  for  a  Defendant  in        1854. 
the  same  interest  as  the   Plaintiff,  cited   Morgan  ▼• 
Morgan  (a) ;  Cafe  v.  Bent  (&). 

Mr.  Lloyd  and  Mr.  Speedy  for  the  ezectitors.  By  the 
terms  of  this  will,  the  executors  were  under  no  obh'gation 
to  convert,  for  the  tenants  for  life  were  entitled  to  enjoy 
everything  in  specie  except  the  ^'mortgages,  bonds 
and  other  securities.*'  The  rule  in  Howe  v.  The  Earl 
of  Dartmouth  has  been  thought  to  have  gone  too  far, 
and  to  be  a  departure  from  the  real  intention  of  tes- 
tators; and  according  to  modem  decisions  the  Court 
''has  leant  against  conversion;''  Hinvee  v.  Hinves{c). 
The  general  rule  is  applicable  here,  for  the  case  is  go- 
verned by  the  special  directions  given  by  the  testator  for 
conversion,  which  is  limited,  and  therefore  supersedes  the 
general  principle  applicable  to  cases  where  no  direction 
is  given.  It  is  admitted,  that  the  leaseholds,  though 
personal  and  perishable  property,  ought  not  to  be  sold, 
and,  therefore,  the  other  property  associated  with  the 
leaseholds  must  be  subject  to  the  same  rule.  In  PtV 
hering  v.  Pickering  {d)  and  Goodenough  v.  Trema-- 
mondo  («),  the  word  ''  rents"  prevented  the  conversion 
of  the  whole  residuary  estate.  They  also  cited  Daniel 
V.  Warren{f);  Alcoch  v.  Sloper{g). 

Mr.  Roupell  and  Mr.  O.  W.  Collins^  for  another 
Defendant.  The  first  question  is,  whether  these  termi- 
nable annuities  are  securities  for  money  (A)  ?  The  direc- 
tion by  the  testator  is  only  to  call  in  monies  due  to  him 
on  securities,  and  therefore  these  annuities,  which  are 

neither 


(a)  14  Beao.  72.  (e)  2  Bern,  512. 

(h)  5  Hare,  24.  (/)  2  F.  4-  C.  C.C.  2 

(c)  3  Hart,  612.  (  f)  2  Myl.  ^  K.  699. 

(d)  2    fieov.  31 ;  4   Myl.  ^         (A)  See  Bacoby  ▼. 
Cr.  289.  Stm.  1^  St.  600. 
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neither  ''  mortgages,  bonds  nor  other  securities  are  " 
exempted.  Leaseholds  are  also  exempted,  and  must 
be  enjoyed  in  specie.  So  there  is  an  absolute  gift  of 
the  furniture,  wines,  &c.,  to  the  tenant  for  life,  for  he 
simply  directs  conversion  of  mortgages,  &c.,  and  all  the 
rest  therefore,  by  inference  from  the  gift  for  conver- 
sion, goes  to  the  tenant  for  life,  to  be  enjoyed  specifi- 
cally for  expressio  unius  exclusio  alteriut. 


There  is  no  gift  of  the  rest  and  residue  until  after  the 
death  of  the  tenant  for  life,  and  until  that  time,  there 
should  be  no  conversion. 

But  if  the  trustees  are  liable,  they  ought  to  be  in- 
demnified out  of  the  estates  of  the  tenants  for  life,  who 
have  received  the  benefit,  and  this  relief  may  be  had 
in  the  present  suit,  without  putting  the  trustees  to  the 
expense  of  another  (a). 

They  cited  Collins  v.  Collins  (b);  Hunt  v.  8coii(c); 
Btarnie  v.  Getting  {d) ;  Burton  v.  Mount  («). 

Mr.  R,  Palmer,  in  reply. 


The  Master  of  the  Rolls. 

I  do  not  think  this  case  comes  within  the  exception 
to  the  general  rule.  In  construing  this  will,  I  am  not 
tied  down  by  any  particular  expressions  to  be  found  in 
other  cases  (for  the  terms  in  one  will  form  but  a  very 
jnaccnrate  test  of  the  meaning  of  expressions  to  be 
found  in  others) ;  but  I  may,  however,  look  to  the  con- 
struction 


(a)  See  UchJUld  v.  Baktr^  2 
Bmo.481;  13  Bfoi;.447. 
(6)  ailfj^/.  ^  JC.  708. 


(c)  IDtG.Sf  Sm.  219. 

(d)  2  Coll.  324. 

(e)  2  JDe  G.  ^  Sm.  383. 
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stniction  which  the  Court  has  put  upon  words  of  a       1854. 

similar  description  in  other  cases.  ^-^^v-^^ 

Hood 

V. 

It  seems  to  me,  that  the  testator  makes  a  distinction  Clapbam. 
between  his  real  estate,  (including  therein  his  chattels 
realy)  and  all  the  rest  of  his  property,  for  he  gives  ''  all 
his  freehold,  copyhold  and  leasehold  estates,  and  all 
other  his  real  and  personal  estate  and  effects,  what* 
soever  and  wheresoever,  upon  trust,  with  all  convenient 
speed  to  call  in  and  collect  and  receive  all  monies  due 
to  him  on  mortgages,  bonds  or  other  securities,"  and 
after  paying  his  debts, ''  to  lay  out  the  residue  in  their 
own  names,''  that  is,  to  lay  out  the  residue  of  his  personal 
estate  in  the  public  stocks.  If  it  stood  there,  I  should 
be  of  opinion,  that  the  whole  of  the  chattels  real  and 
the  personal  estate  were  to  be  converted  and  invested 
in  the  public  stocks ;  nor  would  there  be  any  other  way 
of  laying  out  the  residue  of  the  property  in  the  public 
stocks  and  funds.  He  then,  no  doubt,  goes  on  ex- 
pressly to  state,  that  the  **  rents"  (which  would  include 
those  of  the  leasehold  as  well  as  the  freehold  and  copy- 
hold), are  to  be  paid  to  Elizabeth  Smalley  for  her  life, 
and  afterwards  to  his  other  daughter  for  life  ;  but, 
further  on,  he  declares,  that  the  inheritance  and  capital 
*'  of  such  half-part  of  his  said  real  and  residuary  per- 
sonal estate*'  should  be  in  trust  for  all  the  children. 
The  real  estate  is  already  specified ;  it  consists  of  the 
freehold,  copyhold  and  leasehold  estates ;  the  residuary 
personal  estate  includes  the  whole  of  the  rest,  and  the 
inference  to  be  drawn  from  that  would  be,  that  the 
residuary  personal  estate  was  to  be  so  invested  in  the 
public  stocks,  and  be  held  in  trust  for  the  children. 

If  I  were  to  hold,  that,  in  consequence  of  a  direction 
to  get  in  the  monies  due  to  him  **  on  mortgages,  bonds 
and  other  securities,"  no  other  portion  of  the  personal 

estate 


CASES  IN  CHANCERY. 

estate  ought  to  be  converted,  I  should  be  giving  to  the 
tenants  for  life,  as  a  specific  legacy,  all  the  personal 
estate  not  previously  specified,  and,  as  was  properly 
admitted,  the  result  would  be,  that  they  would  enjoy  the 
perishable  articles  for  their  absolute  use  in  specie. 

I  was  much  struck,  by  the  observation,  that  the  rest 
of  the  will  contemplates  no  such  enjoyment  in  specie 
by  the  tenants  for  life,  but  a  pecuniary  payment  to 
them.  The  cases  which  have  been  referred  to,  do  not 
appear  to  me  to  proceed  to  anything  like  the  extent 
argued.  The  only  case  that  comes  near  it  is  Burton  v. 
Mount  (a),  in  which  the  Vice-Chancellor  Knight  Bruce 
was  reluctantly  bound,  in  consequence  of  the  manner  in 
which  the  gift  was  made,  to  follow  certain  cases  cited. 
That  state  of  things  does  not  appear  to  me  to  exist  in 
the  present  case,  or  I  should  have  followed  the  opinion 
expressed  by  the  Vice-Chancellor  in  that  case,  but  I 
consider  that  this  case  does  not  come  within  the  cases 
of  Collins  ▼.  Collins  and  Alcock  v.  Sloper,  to  which  he 
referred. 

I  am  of  opinion,  therefore,  in  this  case,  that  it  was 
the  duty  of  the  executors  to  have  converted  and  in- 
vested in  the  funds  the  whole  of  the  property  (other 
than  the  leaseholds,  which  were  expressly  given  to  the 
tenants  for  life  for  their  lives),  within  the  period  of  one 
year  after  the  death  of  the  testator. 


The  Master  of  the  Rolls  afterwards  added : — 

The  executors  having  overpaid  the  tenants  for  life, 

they  are  bound  to  recoup  what  has  been  so  overpaid, 

and 
(«)  2  DeG.^  5^.383. 
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and  this  Court  will  not  put  the  executors  to  a  new  suit 
for  the  purpose  of  recovering  it.  Let  there  be  an  in- 
quiry under  what  circumstances  the  income  was  paid  to 
the  tenants  for  life,  and  what  is  due  in  respect  of  the 
excess.  IF  assets  of  the  tenants  for  life  be  not  admitted, 
an  account  must  be  directed. 


In  re  NEWCASTLE-UPON-TYNE  Marine  Insurance 
Company. 

L  Ex  parte  BROWN.  June  3, 10. 

Abo.  3. 

rpHE  Newcastle-upon-Tyne  Marine  Insurance  Com-  A  Director  of 

^     pany  was  established  in  1836.     By  the  deed  of  f^^^PJ^J. J 

settlement,  dated   the    14th  of  September^   1836/ the  ferent  position 

capital  was  to  consist  of  60,000/.,  in  3,000  shares  of  o^j„a,«  gh^j^. 

20L  each,  to  be  increased  if  desired:  and  by  the  4th  holder, for 
,  '  ^  bavinfgthe 

clause,  no  person  was  allowed  to  hold,  at  any  one  time,  means  of 

more  than  one  hundred  shares  in  the  capital  (either  origi-  J?"?^  ^^}.f^ 
nal  or  additional),  nor  less  than  five,  and  persons  holding  of  transfer  re- 
shares  above  or  below  the  prescribed  number,  were  not  constitution  of 
to  be  entitled  to  the  dividends  on  the  prohibited  shares ;  the  company 
and  unless,  in  six  months  after  the  declaration  of  a  ^hTbe'is 

dividend,  the  member  entitled  to  the  prohibited  shares  ^"^f  i° 

transfemng 
should  sell  or  transfer  them  to  a  person  qualified  to  his  own  shares, 

take  them,  the  dividends  should  become  part  of  the  J^^^^J^^f 
assets  of  the  company,  till  such  sale  or  transfer.     By  the  transfer; 
the  8th  clause,  no  business  was  to  be  transacted  by  {odoMfimd 
the  Board  of  Directors  unless  five  Directors  should  be  there  be  a 
present ;  and  by  the  13th  clause,  the  Directors  were  to  ^^^^  therein, 
keep  a  register  book  for  the  entry  of  proceedings,  reso-  he  remains  a 
lutions,  and  of  general  meetings,  &c.,  which  should  be 
open  to  the  inspection  of  the  shareholders,  at  the  half- 
yearly  meetings,  and  also  to  the   inspection  of  the 
VOL.  XIX.  H  auditors, 
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anditore,  at  all  reasonable  times.  By  clause  17,  three 
managing  Directors  were  to  be  chosen  by  the  Board  of 
Directors;  and  by  clause  33,  the  Directors  were  to  keep' 
books  of  account,  which,  with  all  papers  and  Touchers, 
were  to  be  open  to  the  inspection  of  the  auditors,  at  all 
reasonable  times,  but,  except  a  Director  or  an  auditor, 
and  except  when  produced  at  general  meetings,  no  one 
was  to  be  entitled  to  inspect  them.  By  clause  36,  the 
number  of  shares  subscribed  for  by  each  proprietor, 
was  to  be  written  opposite  his  name  in  the  deed,  at  the 
time  of  his  executing  it,  and  his  name  and  place  of  resi- 
dence were  to  be  entered  in  the  shareholders'  register; 
and  certificates,  in  a  form  to  be  determined  on  by  the 
Directors,  were  to  be  delivered  to  him,  specifying  the 
number  of  his  shares,  and  signed  by  two,  at  least,  of 
the  managing  Directors,  and  countersigned  by  the  secre- 
tary. By  clause  54,  the  auditors  were  empowered  to 
call  for  the  production  of  all  books,  vouchers,  &c.  The 
65th  clause  enabled  proprietors  to  sell  and  transfer  their 
shares  to  proper  and  solvent  persons,  with  the  approba- 
tion of  a  Board  of  Directors ;  and  by  clause  57,  the 
Directors  were  empowered  to  determine  the  form  of 
transfer,  and  transfers  not  conforming  to  the  directions 
prescribed  were  declared  to  be  invalid;  and  by  clause 
58,  on  every  transfer,  the  old  certificates  were  to  be 
given  up  to  be  cancelled,  and  new  ones  issued.  By 
clause  61,  purchasers  of  shares  were  to  be  liable  to 
calls,  kc.  from  the  date  of  the  transfer,  but  to  profits 
only  from  the  execution  of  the  deed.  The  62nd  clause 
empowered  the  Directors  to  admit  transfers,  where  there 
might  be  an  informality,  upon  receiving  an  indemnity. 
Clause  69  provided,  that  whenever,  by  any  means  what- 
soever, a  share  in  the  company  should  be  duly  and 
eflfectually  transferred  to  a  new  owner,  and  such  new 
owner  should,  by  the  means  therein  prescribed,  have 
qualified  himself  to  be  a  proprietor  in  respect  thereof, 

then. 
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then,  and  not  before,  the  liability  of  the  previous  owner, 
as  a  proprietor  in  the  company,  should  cease  and  deter- 
mine. 

WUHam  Braum  was  a  proprietor  of  seventy-five  shares, 
and  one  of  the  twelve  Directors  appointed  in  the  deed 
of  settlement  itself,  and  he  continued  a  Director  from 
the  commencement  down  to  1848.  Previously  to  that 
time  he  had  become  dissatisfied  with  the  management 
of  the  company's  affairs,  which  was  then,  and  for  some 
time  previously  had  been,  entirely  in  the  hands  of 
WiUiam  Henry  Brockeit,  one  of  the  twelve  original 
Directors,  and  also  one  of  the  three  managing  Directors 
appointed  in  the  deed  itself.  The  other  Directors, 
after  the  year  1843,  never  attended  in  sufficient  number 
to  constitute  a  Board,  and  in  and  after  1847,  there  was 
no  attendance  at  all,  so  that  Brochett  was  himself  the 
only  Board.  No  dividend  having  been  declared  for  some 
time  previous  to  1848,  several  heavy  losses  having  oc- 
curred, and  the  affairs  of  the  company  being  in  a  very 
unsatisfactory  state,  Mr.  Brown,  in  June,  1848,  had  an 
interview  with  Brochett,  and  threatened  to  take  pro- 
ceedings to  dissolve  the  company.  In  July,  1848, 
Brochett  offered  to  buy  Brown's  shares,  at  1/.  each  (4/. 
having  been  then  paid  up  upon  them).  Brown  accepted 
the  offer,  and  on  the  29th  of  the  same  month,  gave  notice, 
according  to  the  usual  practice,  that  he  had  sold  his 
shares  to  Brochett,  to  whom  he  requested  them  to  be 
transferred.  On  the  Ist  of  August ,  he  received  75/. 
from  Brochett,  and  handed  him  his  certificates,  and 
afterwards  had  nothing  to  do  with  the  company. 
Brown,  in  his  affidavit,  stated,  that  during  all  the  time 
he  was  Director,  he  never  recollected  any  certificates 
being  produced  at  the  meetings  of  Directors,  for  the 
purpose  of  being  cancelled,  and,  so  far  as  he  knew,  he 
had  complied  with  all  the  formalities.    There  was,  how- 

H  2  ever, 
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ever,  no  entry  in  the  register  book,  the  old  certifi- 
cates had  not  been  cancelled,  new  ones  had  not 
been  issued,  there  was  no  approval  of  the  transfer, 
and,  in  short,  none  of  the  requisite  formalities  had  been 
complied  with.  A  clerk,  in  his  affidavit,  stated,  that 
before  1843,  the  mode  of  proceeding,  as  to  transfers, 
was,  to  give  notice  to  the  Board  of  the  proposed  trans- 
fer, and  of  the  name  of  the  purchaser,  and  on  the  pur* 
chaser  being  approved,  his  name  was  entered  in  the 
register  book,  the  old  certificates  were  cancelled,  and 
new  ones  issued ;  but  after  1843,  the  proper  number  of 
Directors  never  attended,  and  the  approval  was  by  a  less 
number;  and  in  and  after  1847,  JSrocAe^^  was  himself 
the  entire  Board.  At  the  time  of  Brawn's  transfer, 
Brocketty  it  was  alleged,  had  one  hundred,  or  at  least 
such  a  number  of  shares,  as,  together  with  Broum%  to 
exceed  the  prescribed  limit  of  100  shares. 


In  1863,  the  company  being  insolvent,  an  order  was 
made  for  winding  up  its  afiairs;  and  on  going  into 
chambers,  the  chief  clerk  declined  to  decide,  whether 
Mr.  Brown  should  or  should  not  be  put  upon  the  list 
of  contributories.  The  question  was  accordingly  ad- 
journed from  chambers  into  Court,  for  argument 


Mr.  Lloyd  and  Mr.  Selwyn^  for  the  Official  Manager. 
Mr.  Brown  having  been  a  Director  of  the  company, 
from  the  commencement  down  to  the  time  of  the  trans- 
fer, was  in  a  position  very  difierent  from  that  of  an 
ordinary  shareholder.  He  had  access  to  the  books 
and  papers  of  the  company,  and  the  means  of  seeing 
that  the  transfer  had  been  duly  and  properly  made,  and 
it  was  his  duty  to  take  care  that  no  such  gross  irregula- 
rity as  there  appears  to  have  been,  should  occur;  in- 
stead of  taking  steps  for  that  purpose,  he  contented 
himself  with  sending  a  notice  and  handing  over  bis  cer- 
tificates. 
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tificaies.  He  ought  to  have  seen,  as  he  had  the  means 
of  doing,  that  the  entry  was  regularly  made  in  the 
register  book,  and  that  the  certificates  were  cancelled 
and  new  ones  issued.  Being  a  Director,  he  knew,  and 
must  be  deemed  to  have  known,  that  there  was  no 
Board;  that,  in  fact,  jBrocAe^^  was  the  entire  Board  him* 
self,  and,  consequently,  that  the  transfer  of  his  shares 
could  not,  as  it  did  not,  receive  the  approval  required 
by  the  provisions  of  the  deed.  The  attempted  transfer 
of  his  shares  was,  therefore,  invalid,  under  the  57th 
section  of  the  deed,  and  he  is  still  a  proprietor,  and 
liable  under  the  provisions  of  the  69th  clause  of  the 
deed,  and,  consequently,  is  now  a  contributory.  They 
cited  Keene^B  Executors'  case  (a). 


1854. 

In  re 

Nbwcastli- 
itpon-Ttms 

Marine 
Iniunaoe 
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Mr.  B.  Palmer  and^  Mr.  Roxburgh,  for  Mr.  Brown. 
The  questions  are,  first,  whether  there  is  anything  in 
these  tran3actions  which  have  taken  place,  independently 
of  rule  4,  which  affects  Mr.  Brown  ?  and,  secondly,  if 
not,  whether  anything  else  can  have  such  effect?  Clause 
55  gives  proprietors  the  right  to  transfer  their  shares, 
and  that  is  the  clause  upon  which  Mr.  Brown  rests  his 
case*  Now  the  only  condition  required  by  that  clause 
is,  that  the  purchaser  or  transferee  must  be  a  proper 
and  solvent  person ;  but  that  condition  being  fulfilled, 
as  in  this  case  it  has  been,  there  can  be  no  objection  to 
the  transfer.  No  form  of  transfer  is  prescribed,  the 
only  thing,  of  course,  that  could  be  done  in  such  a  case, 
was  to  follow  the  usual  practice,  and  Mr.  Brown  did  so. 
Although  the  transaction  was  subject  to  the  approbation 
of  the  Directors,  still,  as  no  objection  was  ever  made, 
(and  if  there  was  ground  for  it,  it  ought  to  have  been 
made,  if  at  all,  in  a  reasonable  time,)  it  is  to  be  pre- 
sumed that  there  was  no  objection,  and  that  the  trans- 

Set 
(a)  9DeG.  Macn.  Sf  G.  272. 
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fer  wa8  assented  to.  Having  given  notice  and  delivered 
his  certificates,  Mr.  Brown  did  all  that  was  in  his 
power  to  do,  and  if  the  proper  formalities  were  not  ob- 
served, he  is  not  to  be  prejudiced  by  the  omission  of 
the  officers  of  the  company  to  comply  with  the  forma- 
lities required  on  their  part;  StraffofCt  Executors' 
case  (a) ;  Shortridge  v.  Bosanquet  (6) ;  Ex  parte 
Bagge,  Re  the  Northern  Coal  Mining  Company  (c). 
Then  as  to  Mr.  Brockett  holding  more  than  one  hun- 
dred shares,  Mr.  Brown  was  not  bound  to  see  to  that, 
for  it  was  a  matter  between  Brockett  and  the  company, 
and  if  there  was  any  irregularity  in  that  respect,  it  did 
not  invalidate  the  transfer,  but  merely  occasioned  a  for- 
feiture of  the  dividends. 


The  Mabt£b  of  the  Rolls. 

I  am  of  opinion,  that  Mr.  Brown  is  a  contributory  in 
this  company.  This  case  differs  very  materially  from 
the  cases  of  Shortridge  v.  Bosanquet,  and  Straffon's 
Executors.  It  differs  in.  the  position  of  the  parties,  the 
knowledge  of  which  they  must  be  held  to  have  pos- 
sessed, and  in  the  contract  which  has  been  entered  into. 

I  will,  in  the  first  place,  make  a  few  observations  upon 
the  terms  of  the  contract  which  binds  these  parties.  By 
the  4th  section  of  the  deed,  it  is  provided,  that  no  person 
shall  be  allowed  to  hold,  at  any  one  time,  more  than 
one  hundred  shares  in  the  capital  of  the  company,  either 
original  or  additional.  It  is  contended,  that  the  proper 
construction  of  that  clause  is,  that  the  transfer  may  be 
made  in  the  books  for  more  than  one  hundred  shares, 
but  that  the  sole  object  of  the  clause  is,  to  provide,  that 
a  holder  of  more  than  one  hundred  shares,  shall  not  be 

entitled 


(a)  1  De  G.  M.  ^  G.  576.    (6)  16  Beao.  84.    (c)  13  Bean.  162. 


CASES  IN  CHANCERY. 


103 


entitled  to  dividends  on  the  excess  of  shares  above  one 
hundred.  But,  I  think  that  the  Directors  would  have 
acted  contrary  to  the  express  direction  of  this  deed,  if 
they  had  allowed  more  than  one  hundred  shares  to  be 
transferred  to  any  one  person,  at  any  one  time.  I  think 
that  this  is  made  distinct  and  clear,  by  the  69th  and  the 
70th  sections  of  the  deed.  The  70th  section  provides, 
that  every  person,  in  whose  name  any  shares  shall  be 
held  or  stand,  shall  be  deemed,  at  law  and  in  equity, 
the  absolute,  sole  and  beneficial  holder  and  owner  of 
such  shares.  If,  therefore,  more  than  one  hundred 
shares  are  transferred  to  one  person,  it  would  be  a  direct 
contradiction  of  that  clause,  to  hold,  that  he  is  not  to  be 
deemed  a  beneficial  holder  of  those  extra  shares.  Again, 
the  69th  clause  says,  that  the  liability  of  vendors  shall 
continue  until  the  shares  have  been  duly  and  effectually 
transferred  to  a  new  owner,  which  I  consider  to  mean, 
transferred  duly  and  effectually,  that  is,  consistently  with 
and  agreeable  to  the  provisions  contained  in  this  con«- 
tract.  This*  construction  is  also  strengthened  by  the 
57 tb  clause,  which  says, — ''  And  all  transfers  of  any 
shares,  not  made  conformably  to  the  regulations  of  the 
Directors,  shall  be  invalid  and  nugatory,  so  far  as  regards 
the  company  and  the  members  thereof.*'  It  has  been 
stated,  that  the  Directors  made  no  regulations  at  all  with 
respect  to  transfers ;  and  that  this  clause  only  avoids 
transfers  not  conformable  with  the  regulations  of  the 
Directors,  and  not  of  the  provisions  of  this  deed.  But 
although  the  scope  and  object  of  this  deed  appears  to 
point  very  much  in  that  direction,  it  is  unnecessary,  in 
the  yiew  I  take  of  this  case,  to  decide  that  question, 
and  I  express  no  opinion  upon  it. 
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It  is  important  to  bear  in  mind,  that  in  all  cases  of 
this  description,  there  are  two  questions  of  ownership, 
— the  one,  as  between  the  vendor  and  the  purchaser; 

and 
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and  the  otheri  as  between  the  company  and  the  mem- 
bers of  the  company.  It  is  perfectly  possible,  that,  as 
between  the  vendor  and  the  purchaser,  one  person  may 
be  the  beneficial  owner  of  the  share,  though  he  may  not 
be  a  member  of  the  company,  as  regards  the  company 
and  the  members  of  the  company. 

But  the  circumstance  which  has  materially  influenced 
my  judgment,  and  to  which  I  principally  refer,  in  this 
case,  is  this : — Mr.  Brown  was  one  of  the  Directors 
of  the  company,  he,  therefore,  knew  that  by  the  8th 
clause  of  the  company's  deed,  no  business  could  be 
properly  transacted  unless  five  Directors  were  present, 
and,  consequently,  that  it  was  not  in  the  power  of  the 
managing  Director,  alone,  to  transact  any  business  of 
this  description  for  the  company.  In  a  former  case  (a), 
(and  there  are  other  authorities  establishing  the  same 
principle),  I  held,  that  a  shareholder  of  the  company  is 
not  bound  to  have  knowledge  of  what  is  contained  in 
the  books  of  the  company :— -that  he  is  n6t  bound  by 
any  acquiescence  in  entries  in  books,  which  are  merely 
produced  at  public  meetings,  and  which  he  might,  if  he 
pleased,  then  look  at ;  but,  as  regards  the  Directors  of 
a  company,  the  case  stands  on  a  totally  different  footing. 


A  person  when  he  becomes  a  Director,  accepts  a  trust, 

which  he  undertakes  to  perform  for  the  benefit  of  the 

company.    If,  in  the  due  performance  of  that  trust,  he 

must  necessarily  have  acquired  certain  knowledge,  it 

appears  to  me  to  be  but  fit  that  he  should  be  chained 

with  the  knowledge  of  those  facts  which  it  was  his 

duty  to  have  become  acquainted  with.     It  is  merely 

saying,  that  a  person  shall  be  held  to  know  that  which 

was  his  bounden  duty  to  know. 

I  have 


(a)  The  York  and  North  Midland  Company  v.  Hudton,  16  Beav.  500. 
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I  have  before  me  the  minute  book  of  the  meetings  of 
the  Directors  of  the  company,  from  which  it  appears, 
that  Mr.  Brodutt  had,  at  least,  eighty  shares  at  the 
time  that  Mr.  Brown  transferred  to  him  the  seyenty-fi?e 
additional  shares. 

It  appears  to  me,  that  Mr.  Brinion  was  bound  to 
know  what  took  place  at  the  meetings  of  the  Board  of 
Directors,  of  which  he  was  a  member,  and  that,  when  he 
agreed  to  sell  Mr.  Brochett  seventy-five  shares,  he  knew 
that  Mr.  Brochett  could  only  hold  one  hundred  shares 
in  the  company,  and  that  any  entry  of  more  was  irre* 
gular  and  improper ;  that  it  was  his  duty  to  know,  and 
that  he  had  the  means  and  opportunity  of  ascertaining 
bow  many  shares  Brochett  then  held,  and  that  he  was 
not  entitled  to  hold  seventy-five  additional  shares.  I 
must  hold  Mr.  Brown  to  have  had  knowledge  of  that 
which  he  ought  to  have  known,  and  whether  he  had 
actual  knowledge  of  it,  or  not,  is,  in  my  opinion,  im* 
material  for  the  present  purpose.  I  therefore  consider, 
that  when  he  transferred  these  shares  to  Mr.  Brockett, 
he  was  aware  that  Mr.  Brochett  could  not  hold  thep ; 
that  it  was  inconsistent  with  the  deed  and  the  contract, 
which  had  been  entered  into  between  him  and  the  other 
shareholders  of  the  company,  that  he  should  hold  them; 
and  that  Mr.  Brown  was,  in  point  of  fact,  sanctioning 
a  breach  of  trust,  when  he  endeavoured  to  transfer  them 
to  Brochett.  I  am,  consequently,  of  opinion,  that  Brown 
must  be  held  still  a  member  of  the  company,  in  respect 
of  those  shares  which  were  so  transferred. 

The  further  consideration  of  the  case  of  SAortridge  v, 
Bosanquet  satisfies  me,  that,  in  a  similar  case,  I  should 
come  to  the  same  conclusion.  ^  That  was  a  case  of  a 
totally  different  description  from  the  present.  There  a 
shareholder  in  the  company  had  transferred  shares  to 

certain 
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certain  other  persons.  The  only  means  by  which  share- 
holders could  ascertain  whether  that  had  been  properly 
done,  was  by  inquiry  of  the  Directors  of  the  company. 
They  inquired  of  the  clerk,  who  applied  to  the  managing 
Director,  who  said,  the  transfer  of  the  shares  had  been 
accepted ;  and  regular  certificates  were  given.  In  this 
case,  it  appears  doubtful  whether  any  certificates  at  all 
were  given,  and  certainly  no  inquiry  whatever  was  made. 
Further  than  that,  in  Shariridge  ▼.  Bosanquet,  the  com- 
pany had  actually  made  a  return  to  the  Stamp  Office,  in 
which  they  no  longer  included  the  vendor  of  the  shares 
as  a  member  of  the  company.  Besides,  in  the  deed, 
there  was  this  express  provision,  that,  if  the  Directors 
had  not  accepted  the  transfer  of  the  shares  from  Mr. 
Shartridge,  the  vendor,  he  might  have  compelled  the 
company  to  buy  them,  but  which  compulsory  provision 
he  could  not  put  in  force  after  they  had  accepted  the 
transfer  of  the  shares.  Again,  he  had  no  means  of 
knowing  whether  a  competent  number  of  Direct(»«  had 
been  present,  or  not 

These  circumstances,  in  my  opinion,  make  that  case 
totally  different  from  the  present.  This  is  a  case,  in 
which  Mr.  Brown  could  not,  in  the  situation  in  which 
he  was,  have  ceased  to  be  a  member  of  the  company, 
by  transferring  the  shares  to  Mr.  Brockett,  another  of 
the  co-Directors,  and  I  am  of  opinion,  that  he  is  a  con- 
tributory, as  regards  the  other  members  of  the  company, 
but  in  so  deciding,  I  do  not  mean  to  determine  or  pre- 
judice any  question  as  between  him  and  Mr.  Brochett 
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Company. 

2.  Ex  parte  HENDERSON. 

A    SECOND  case  occurred  in  winding  up  the  above  A  company, 
"^^^  company,  under  the  following  circumstances: —      unprotpCTout 

condition,  iti 
Mr.  Thomas  Hood  Henderson  was  auditor  of  the  ooanu,  auditi, 

company,   from    its   commencement    down    to   1846.  dividends,  &c. 

being  iut- 
Afler  that  time,  he  did  not  audit  any  accounts,  or  act  as  pended  and  ito 

auditor,  but  no  one  else  was  ever  appointed  in  his  j'"*"!,^^'^ 

place,  nor,  indeed,  were  any  accounts  ever  taken  of  the  ditor  sold  hit 

company's  affairs.    In  Jfay,  1847,  Mr.  Henderson  sold  ^^^^«  ^i- 

his  shares  to  JSrockett,  sent  a  notice  of  the  sale,  and  rector,  and 

the  transfer  was  entered  in  the  minute-book  of  the  pro-  ^^  the  trant- 

ceedings  of  the  Board,  as  approved  by  the  Directors;  f«rwasenter^ 

but  the  names  of  the  Directors  present  were  not  stated,  book  as  ap- 

and,  in  fact,  Brockett  alone  was  present    Mr.  Hender-  fjjj^jj! 

son,  however,  took  no  steps  to  see  that  the  formalities  The  teansfer 

of  transfer  were  duly  complied  with.    The  Chief  Clerk  l^nnal.  The 

declined,  in  this  case  also,  to  pronounce  an  opinion,  and  ^^^  ^J^^^' 

the  question  now  came  before  the  Court.  fi^a  of  the 

transaction, 
and  seeing 
Mr.  jR.  Palmer  and   Mr.  Selwyn,  for  the  Official  that  proper 

Manager.     Henderson  is  precisely  in  the  same  position  be^tAen  to 

as  Broum{a),  and  he  does  not  come  within  the  principle  ascertain  that 

nil  the  nece^ 
of  Shortridge  v.  Bosanquet(b).     Henderson  admits  he  saryforma- 

was  auditor  down  to  1846,  and  that  no  one  was  appointed  ^*^**  ^^  ^^ 

in  his  place  or  acted  as  auditor;  but  he  does  not  say  Held,  ihatthe' 

he  was  discharged.    On  the  contrary,  by  implication, he  JSu  aomS- 

admits  he  continued  auditor ;  for  he  says,  to  the  best  of  butory. 

his 

(o)  See  the  last  ease.  (h)  16  Beav.  84. 
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his  recollection^  he  never,  after  1845,  audited  any  of  the 
accounts,  showing  that  in  fact  he  continued  auditor. 
Then  having  all  the  means  of  seeing  the  formalities  ob- 
served, and  not  doing  so,  he  remains  a  proprietor  and 
a  contributory.    They  cited  Keene's  Executors'  case  (a). 

Mr.  Lhyd  and  Mr.  Roxburgh^  for  Henderson.  The 
argument  on  behalf  of  the  Official  Manager  would  go  to 
prove,  that  the  principle  of  BrowrCs  case  would  apply 
not  only  to  the  case  of  a  Director  dealing  with  a  Director, 
but  to  that  of  an  ordinary  shareholder  dealing  with  a 
Director.  Now,  what  is  the  duty  of  an  auditor?  Not, 
certainly,  to  investigate  the  books  of  the  company,  ex- 
cept for  the  purpose  of  discharging  his  duty  as  auditor, 
and  verifying  the  accounts.  This  is  not  a  question  of 
account,  but  of  a  transfer  of  shares,  which  is  foreign  to 
the  office  of  an  auditor ;  and  even  suppose  it  could  be 
made  out,  which  it  would  be  difficult  to  do,  that  Mr. 
Henderson  was  still  auditor,  it  was  not  his  duty  to 
know  the  state  of  the  share  register;  it  could  not  assist 
him  in  his  office  of  auditor,  or  in  the  preparation  of  his 
statement,  or  fall  within  the  scope  of  his  duty.  He, 
therefore,  comes  within  the  case  of  Shortridgev.  Boson-- 
quet  (i). 

The  Master  of  the  Rolls. 

I  think  Mr.  Henderson  has  not  relieved  himself  from 
being  a  shareholder  in  the  company  by  the  transac- 
tions which  have  taken  place.  What  I  held  in  Short- 
ridge  V.  Bosanquet  {b)  was  to  this  effect : — that  where 
a  shareholder  of  the  company  sells  his  shares  bona  fide 
in  the  market  to  a  stranger,  gives  notices  to  the  Direc- 
tors, or  the  proper  officer  of  the  Directors,  in  the  manner 
directed  by  the  deed,  that  he  has  made  such  sale,  and 
where  the  Directors,  or  their  proper  officer,'  (who  is 

the 


(a)  ZDeG.M.ifG,  272. 


(6)  16  Beov.  84. 
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the  only  person  the  shareholders  know  of  or  can  look 
to  for  information^)  answer  that  everything  has  been 
done  which  ought  to  have  been  done,  that  the  transfers 
are  accepted,  and  that  the  proper  entry  has  been  made 
in  the  book,  which  entry  is  shown  to  and  is  seen  by  the 
person  who  takes  the  transfer,  so  that,  in  fact,  the  vendor 
acting  bond  fide  has  done  everything  that  lay  in  his 
power,  that,  in  such  circumstances,  the  transaction  was 
perfectly  good,  and  that  the  transferror  conld  not  be 
answerable  for  informalities  or  errors  committed  by  the 
Directors  and  their  officers,  which  he  himself  had  no 
means  of  knowing  or  obviating. 
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But  this  case  appears  to  be  perfectly  different.  In 
the  first  place,  I  entertain  very  considerable  doubt 
about  the  bona  fides  of  the  transaction.  This  gentle- 
man had  been  appointed  the  auditor  of  the  company, 
and  acted  as  such  for  some  time;  it  is  said  that  he 
ceased  to  act  in  that  capacity,  but  it  does  not  appear, 
according  to  his  own  statement,  that  another  person 
was  appointed  auditor  in  his  place.  No  accounts  of 
the  company  had  been  audited  since  1845;  no  di- 
vidend had  been  paid  for  the  last  year  before  the  sale 
took  place,  and  there  had  been  no  attendance  of  the 
Directors.  The  first  two  facts  he  must  have  known; 
and  though  it  is  possible,  yet  it  is  difficult  to  suppose, 
that  he  did  not  know  the  third,  viz.  that  there  had  been 
no  meeting  of  the  Directors,  or  of  the  company.  It  is 
obvious  that  he  knew  that  the  shares  bore  no  value 
whatever,  and  were  not  saleable  in  the  market.  In 
that  state  of  circumstances,  he  goes  to  Mr.  Brochett^ 
who  is  proved  to  have  been  the  only  person  who  con- 
ducted the  affairs  of  the  company,  (he  might  not  have 
known  that  circumstance,  but  I  do  not  find  any  denial,  on 
his  part,  that  he  knew  that  Brochett  was  sole  managing 
Director  of  the  company;  and,  considering  the  circum- 
stances 
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1864. 

In  re 
Newcastlb- 
upon-Ttnb 

Marine 

Insurance 

Company. 

Ex  parte 

Hbndbrson. 


stances  set  forth  in  the  affidavit  on  the  other  side,  he 
was  bound  to  deny  his  knowledge  of  that  fact,  if  he  in- 
sisted either  on  the  fact  not  being  as  stated  or  that  he 
was  ignorant  of  it ;  and  I  have  no  doubt  that  he  knew 
the  fact  to  be  so.)  He  goes  then  to  Brochett,  his 
own  managing  Director,  and  be  offers  to  sell  him  his 
shares.  That  managing  Director  consents  to  buy  them, 
and  the  vendor  then  gives  a  notice  to  the  purchaser  that 
he  the  vendor  has  transferred  his  shares  to  him  the  pur- 
chaser. Henderson  knows  that,  by  the  deed  of  settle- 
roenty  a  Director  could  not  hold  above  a  certain  number 
of  shares;  he  also  knows,  that  by  the  deed  of  settle- 
ment, the  business  could  not  be  transacted  by  less  than 
five  Directors.  If  he  had  done  as  the  vendor  did  in  the 
case  of  Shortridge  v.  Boeanquet(a),  he  would  have  taken 
all  possible  means  of  ascertaining  that  every  due  for- 
mality had  been  complied  with,  and  if  he  had  done  so, 
he  would  have  discovered,  that  a  Director  was  buying 
who  was  not  competent  to  buy,  and  he  would  have  found 
that  he  was  transacting  business  when,  by  the  deed,  no 
business  at  all  could  properly  be  transacted.  It  is  ob- 
vious, therefore,  that  he  has  not  taken  the  steps  which  a 
bond  fide  vendor  ought  or  would  have  taken  in  a  case  of 
that  description.  It  is  as  distinguishable  from  the  case 
of  Straffon*s  Executors  (6),  and  Shartridge  v.  Bosan-^ 
qu€t(a\  as  any  case  can  be.  It  wants  all  the  proofs  of 
bona  fides  which  existed  in  those  cases.  It  wants 
proof,  also,  of  his  having  taken  all  those  steps  which  a 
bond  fide  vendor  ought  to  take  for  the  purpose  of  ascer- 
taining that  everything  had  been  done  which  ought  to 
have  been  done ;  and  in  the  absence  of  which,  he  knew, 
that  according  to  the  69th  clause  in  the  deed  of  settle- 
ment (c),  he  remained  a  member  of  the  company. 


In 


(a)  16  Beav.  84. 

(6)  1  i>e  G.  M.  ^  G.  576. 


(c)  Ante,  p.  98. 
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In  my  opinion,  tbereforei  Mr.  Henderson  has  not  re« 
lieved  himself  from  his  liability,  as  a  shareholder,  by 
this  transaction,  which,  on  the  evidence  before  me,  I 
cannot  believe  to  have  been  a  boni  fide  transfer,  the 
company,  as  he  must  have  known,  being  in  a  failing 
condition,  and  the  transfer  being  made  to  the  only 
person  to  whom  a  transfer  coald  be  made.  Conse- 
quently, I  must  hold,  that  he  is  still  a  contributory  of 
the  company.  I  shall  therefore  make  the  same  order 
as  in  Brown* s  case,  that  Henderson  be  placed  on  the  list 
of  contributories,  but  without  determining  any  question 
as  between  him  and  Brockett. 


1864. 

In  re 
Nbwcastle- 
upon-Ttnb 

Marine 

Insurance 

Company. 

Ex  parte 

Hbmdbrson. 


RIDGWAY  r.  CLARE. 

Nov,  17. 
npHIS  case  came  on  for  argument  upon  exceptions  to  The  distinc- 

A     the  Master's  report  J^^'^^J^ 

parate  aaaeti  is 
not  restricted 
Robert  Ashton,  the  exceptant,  had  placed  5,000Z.  in  to  the  cases  of 

the  hands  of  Henry  E.  Ridgway,  a  member  of  the  Jn^jel^.**"^^^ 

firm  of  "  John  W,  Ridgway  and  Henry  E.  Ridgway*'  niptcy  or  in- 

,.  ..  solvency;  it 

solicitors,  applies  equally 

to  the  case  of 
the  administration  of  assets  of  deceased  partners. 

In  the  administration  of  the  assets  of  a  deceased  partner,  where  both  partners  are 
solvent,  there  is  no  distinction  made  between  joint  and  several  creditors ;  they  are  all 
paid,  and  in  taking  the  partnership  accounts,  the  joint  debts  thus  paid  wOl  be  allowed 
in  account  by  the  surviving  partner. 

If  the  estate  of  the  deceased  partner  be  insolvent,  and  that  of  the  surviving  partner 
solvent,  the  joint  creditors  will  naturally  go  against  the  surviving  partner,  who  will 
then  be  a  creditor  against  the  separate  estate  of  the  insolvent  partner  for  the  amount 
paid  by  him  to  the  joint  creditors  beyond  his  share. 

If  both  the  deceased  and  surviving  partner  are  insolvent,  then  the  joint  creditors 
must  resort,  in  the  first  instance,  to  the  joint  estate,  and  can  only  go  against  the  sepa- 
rate estate  of  each  partner  after  the  claims  of  his  separate  creditors  have  been  satisfied. 

If  both  partners  die  before  administration  takes  place,  the  rule  is  the  same. 
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solicitors,  to  be  advanced  by  him  on  mortgage  to  a 
client  of  the  firm,  for  whom  he  professed  to  act  as  soli- 
citor. John  W,  Ridgway  died  in  January^  1851,  and 
Henry  E.  Ridgway  died  in  the  month  of  May  fol- 
lowing, and  soon  after  it  was  discovered,  that  the  money 
had  not  been  advanced  to  the  client  but  had  been  mis- 
applied. 

In  October f  1851,  Ashian  institnted  a  snit,  which  the 
bill  prayed  might,  if  necessary,  be  deemed  and  taken 
as  a  creditor's  suit,  to  establish  the  liability  of  the  real 
and  personal  estates  of  both  partners,  jointly  and 
severally,  to  make  good  to  him  the  5,000/.  and  interest ; 
and,  on  the  12th  of  June,  1852,  a  decree  was  made, 
directing  a  reference  to  the  same  Master  to  whom  the 
three  causes  of  Ridgway  v.  Ridgway,  Ridgway  v.  Clarej 
Ridgway  v.  Ridgway  (being  respectively  creditors'  and 
administration  suits  respecting  the  same  estates  and 
matters)  stood  referred,  to  inquire  **  whether  the  estates 
of  John'  W.  Ridgway  and  Henry  E.  Ridgway,  or  either 
and  which  of  those  estates,  were  or  was  under  any  and 
what  liability  to  the  Plaintifi*,  Robert  Ashton,  and  to 
what  amount ;"  and  if  he  should  ''  find,  that  the  estates 
of  John  W.  Ridgway  and  Henry  E.  Ridgway,  or  either 
of  those  estates,  were  or  was  under  any  liability,"  then 
it  was  ordered,  that  the  Plaintiff,  Ashton,  should  be  at 
liberty,  in  accordance  with  such  liability,  to  go  in,  under 
the  orders  made  on  the  hearing  of  the  said  three  causes, 
or  any  or  either  of  them,  and  prove,  as  a  creditor,  for 
the  amount  of  such  liability. 

The  Master,  by  his  report,  dated  the  Ist  of  March, 
1853,  found,  "  that  the  respective  and  joint  estates  of 
John  W.  Ridgway  and  Henry  E.  Ridgway  were  then 
liable  to  make  good  to  the  Plaintiff,  Ashton,  the  full 

amount** 
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amount"  of  the  6,000/.  and  interest ;  and  accordingly, 
on  the  19th  of  March^  1863,  Ashton  carried  in  a  charge 
and  claim  before  the  Master  in  the  three  suits,  which 
was  allowed. 

On  the  22nd  of  November,  1862,  an  order  had  been 
made  on  the  hearing  of  Ridgway  v.  Clares  directing  a 
reference  to  the  Master  to  make  an  inquiry  as  to  the 
personal  estate,  and  take  an  account  of  the  funeral  ex- 
penses and  debts  of  the  testator,  John  W.  Ridgway ^  &c* 
On  the  27th  of  July,  1864,  the  Master,  at  the  request 
of  Anne  Barrett,  (a  specialty  creditor  of  John  W.  Ridg- 
toay,  to  whom  the  Master  had  committed  the  prose- 
cution of  the  suit,)  made  a  separate  report  allowing 
sundry  sums  ''  as  specialty  debts  on  the  separate  estate 
of  John  W.  Ridgway;'*  and  also  the  sums  placed 
opposite  the  names  of  sundry  persons,  in  the  second 
schedule  thereto,  **  as  simple  contract  debts  on  the 
separate  estate  of  John  W,  Ridgway."  But,  on  Ashton  s 
attending  on  the  17th  of  July,  1864,  to  settle  the  report, 
the  other  parties  objected  to  his  debt  being  reported  as 
due  from  the  separate  estate  of  John  W.  Ridgway,  and 
after  fully  arguing  the  point,  the  Master  decided,  that 
Ashton  was  not  a  creditor  on  the  separate  estate. 

Ashton  then  excepted  to  the  Master's  report  on  the 
grounds:  first,  that  the  separate  report  was  a  report 
which,  under  the  terms  of  the  reference  directed  to  him 
in  and  by  the  order  of  the  22nd  day  of  November, 
1862,  the  Master  had  no  authority  to  make,  inas- 
much as  the  Master,  in  his  separate  report,  spoke  of 
the  separate  estate  of  the  said  John  W.  Ridgway, 
whereas  the  accounts  and  inquiries,  by  the  order  of  refer- 
eoce  directed,  related  to  the  personal  estate  of  John  W. 
Ridgway,  and  there  was  no  mention  or  inquiry  relating  to 
any  such  subject  as  separate  estate.    Secondly,  that  the 

TOL.  XIX.  I  Master 


114  CASES  IN  CHANCERY. 

1854.  Master  bad  not,  in  and  by  his  sqMirate  report,  stated 
aod  certified  that  there  was  now  due  and  owing,  from 
the  estate  of  John  W.  Midgway  to  Robert  Asilan,  the 
principal  sum  of  5fiO0L,  with  interest  thereon. 

Mrs.  Barrett  presented  a  petition  in  JRidgwajf  v.  Clare, 
praying  a  confirmation  of  the  Master's  separate  report, 
and  that  the  Plaintiff,  Mrs.  Ridgwajfy  the  executrix  of 
John  W.  Ridgway,  might  be  directed  to  pay  certain 
specialty  creditors  on  John  W.  Ridgwajfs  separate 
estate,  out  of  certain  funds  then  in  her  hands  (as  fiur 
as  they  would  extend).  On  the  7th  of  August,  1854, 
an  order  was  made,  directing  those  payments,  but  that 
so  much  of  the  petition  as  related  to  the  confirmation 
of  the  report  should  stand  over  and  come  on  for  hearing 
with  the  exceptions. 

The  three  causes  of  Ridgway  v.  Ridgway,  Ridgway 
▼.  Clare,  and  Ridgway  v.  Ridgway  had  been  ordered 
to  be  consolidated. 

Mr.  Lhyd  and  Mr.  Renshaw,  in  support  of  the  ex- 
ceptions. There  is  nothing  in  the  decree  directing  the 
Master  to  distinguish  between  joint  and  separate  debts. 
The  distinction  between  joint  and  separate  assets,  and 
the  rules  of  priority  depending  thereon  are  applicable 
only  to  a  distribution  in  bankruptcy,  and  they  do  not 
prevail  in  other  cases.  In  equity,  every  partnerehip  debt 
is  joint  and  several,  and,  consequently,  Ashton  is 
entitled  to  have  recourse  to  the  separate  estate.  He  is 
not  bound  to  wait  until  it  is  ascertained  whether  there 
is  any  joint  estate,  for  he  cannot  be  excluded  from  his 
remedy  against  the  separate  estate  until  it  is  known 
whether  there  is  any  joint  estate.  They  cited  Gray  v. 
Chiswell  (a) ;  Wilkinson  v.  Henderson  (&) ;  Stephenson 

V.  Chiswell; 
(u)  9  Vet.  118.  (6)  1  Myl.  ^  K.  582. 
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V.    CkisweU(a);    Devaynes  v.  Noble{b)\    Norton  v.        1864, 
8teinkapf{c);  Fisher  v.  Farrington{d). 

Mr.  R.  Palmer  and  Mr.  W.  Morris,  contrd.  Ab  to 
the  objection  to  the  form  of  the  report^  the  Master  has 
clearly  a  right  to  notice  anything  necessary  for  the  pur- 
poses of  effecting  the  due  and  complete  administration  of 
the  estate,  and  he  has  the  same  jurisdiction  to  make  a 
separate  report,  as  to  separate  estate,  as  be  has  to  make 
a  separate  report  as  to  specialty  debts.  The  Master 
intended  to  make  the  exceptant  a  joint  creditor,  and 
even  offered  to  include  him  in  a  third  schedule  as  a 
joint  creditor,  but  he  refused;  even  now  we  offer,  if 
the  Court  thinks  fit  to  overrule  the  exceptions,  that  it 
may  be  without  prejudice  to  the  exceptant  being  made 
a  joint  creditor. 

The  Master  of  the  Rolls.  It  has  occurred  to  me, 
that  the  question  would  be  best  considered  on  further 
directions. 

Mr.  Surrage,  for  another  party. 

Mr,  Lloyd,  in  reply. 

The  Master  of  the  Rolls. 

I  think  I  can  very  shortly  express  the  view  I  take  of 
the  mauner  in  which  the  Court  administers  assets,  in 
cases  of  this  description,  by  a  statement  of  the  different 
modes  in  which  the  question  occurs. 

\ 

Ordinarily,  if  ohe  of  two  partners  dies,  and  his  estate 

is 

(a)  8  Vet,  566.  (c)  1  K<^,  45. 

(b)  1    Mer.  528;    Seton  on         {d)  Setonon  Decree8,2Z9. 
Decreet,  237. 

l2 


RiDOWAT 
9. 


116  CASES  IN  CHANCERY. 

1864.  ^^  administered  in  this  Court,  do  distinction  is  taken 
between  his  joint  and  separate  creditors.  They  may  all 
come  in  and  prove  against  his  estate,  and  the  Court,  in 

Claeb.  the  administration  of  the  assets,  pays  them  all,  pari 
poMgUj  and  exactly  in  the  same  manner.  In  that  case, 
the  assets  of  the  deceased  partner  are  partly  composed 
of  what  may  be  called  his  share  of  the  joint  estate  of 
the  partnership  which  existed  between  the  deceased 
and  the  survivor.  I  am  assuming,  in  the  case  I  am 
stating,  that  the  surviving  partner  is  solvent,  and  then 
it  is  clear,  that  no  difficulty  arises,  because,  if  a  joint 
creditor  obtains  payment  out  of  the  separate  estate  of  a 
deceased  partner,  the  solvent  surviving  partner  must 
allow  that  payment  in  account,  as  so  much  paid  on 
behalf  of  the  firm ;  and  in  ascertaining  the  share  of  the 
deceased  partner  in  the  joint  estate,  that  payment  is 
brought  into  account,  credit  is  given  for  the  amount, 
and  no  question  arises. 

If  the  estate  of  the  deceased  partner  is  insolvent,  but 
the  estate  of  the  surviving  partner  is  solvent,  it  is  clear, 
that  the  joint  creditors  would  then  proceed  against  the 
solvent  partner,  who  would  then  become  a  creditor 
against  the  separate  estate  of  the  deceased  partner,  in 
respect  of  what  has  been  paid  by  him  beyond  his  due 
proportion. 

But  suppose  the  surviving  partner  insolvent.  Either 
there  is  a  bankruptcy  or  an  insolvency,  in  either  of  which 
cases,  the  case  of  Ctray  v.  Chistoell  (a)  is  precisely  in 
point,  and  there  the  joint  creditors  must  resort,  in  the 
first  instance,  to  the  joint  fund,  and  can  only  come 
against  so  much  of  the  separate  estate  as  will  remain 
after  paying  the  separate  creditors. 

In 

(a)  3  Vet.  566. 
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In  my  opinion,  exactly  the  same  rule  applies  to  the  1854. 
case  where  both  the  partners  have  died  before  the  ad- 
ministration takes  place.  There  are  then  three  classes 
of  creditors :  there  are  the  separate  creditors  of  each, 
who  have  no  claim  against  the  estate  of  the  other 
partner;  and  a  third  class^  the  joint  creditors,  who  have 
a  claim  on  both  estates.  It  would  be  the  height  of  in- 
justice to  allow  the  joint  creditors  to  choose  which  of 
the  two  estates  they  would  go  against.  In  this  case, 
the  joint  estate  is  administered^  as  far  as  it  will  extend, 
in  payment  of  the  joint  creditors,  who  afterwards,  and 
until  paid  in  full,  may  proceed  against  the  separate 
estate  of  both  the  partners,  or  so  much  thereof  as  may 
remain  after  the  separate  creditors  of  each  have  been 
respectively  paid  out  of  their  separate  estates.  I  ap- 
prehend this  to  be  the  principle  laid  down  in  Chray  v. 
ChisweUf  and  the  rule  followed  in  the  administration 
of  such  estates.  It  is  obviously  a  case  that  very  rarely 
occurs,  but  it  is  distinctly  brought  forward  on  the  pre- 
sent occasion. 

In  the  present  case  this  has  occurred: — there 
are  four  suits:  one  by  a  joint  creditor  to  administer 
both  estates;  another  by  a  creditor  to  administer 
the  estate  of  John;  a  third  by  a  creditor  to  ad- 
minister the  estate  of  Henry;  and  a  fourth  by  the 
representative  of  John  against  the  representative  of 
Henry,  to  ascertain  the  rights  between  them  with 
respect  to  the  partnership  transactions.  So  that  the 
two  separate  estates,  and  the  joint  estate,  are  or  will  be 
clearly  ascertained.  No  doubt  very  considerable  incon- 
venience would  have  arisen,  if  this  had  been  carried  on 
by  separate  decrees  before  separate  Masters.  In  order 
to  obviate  that  difficulty,  the  parties  have,  very  properly, 
obtained  an  order  for  the  purpose  of  consolidating  the 
three  causes,  which  will  work  out  the  whole  matter. 

Mr. 
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Mr.  Ashton  is  placed  in  some  little  diflSculty;  for, 
althoagh  he  has  obtained  a  decree  in  his  cause,  he 
is  not,  in  the  technical  sense  of  the  word,  a  party  to  the 
other  three  causes,  but  he  is  a  party  in  this  sense  :— that 
he  has  gone  in  and  proved  under  the  decree,  and  has, 
therefore,  a  locus  standi  in  those  causes. 

Therefore,  although  I  have  expressed  my  opinion  on 
the  mode  in  which  this  CTourt  administers  assets,  I  think 
that  this  cannot  be  finally  determined  until  the  Court 
distributes  the  fund  between  the  parties  interested,  on 
further  directions.  I  think  it  very  desirable,  in  the  view 
I  take  of  the  case,  that  the  separate  creditors  of  each 
estate  should  be  ascertained,  and  for  this  purpose  I  shall 
disallow  the  exceptions,  and  reserve  to  Mr.  Ashton  the 
benefit  of  the  objection  till  the  cause  is  heard  on  further 
directions.  I  shall  not  prejudice  Mr.  LloydCs  client,  ex- 
cept by  the  expression  of  my  opinion  of  the  mode  in 
which  I  should  probably  think  it  my  duty  to  administer 
the  assets.  I  will  give  Mr.  Ashton  leave  to  move  next 
seal,  that  the  cause  of  Ashton  v.  Ridgway  may  be  con- 
solidated with  the  other  three  causes  already  consoli- 
dated, and  then  the  report  can  be  made  in  all  the  four 
causes. 
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Nov*  4y  5. 

Lord  BROUGHAM  v.  Lord  WILLIAM  POULETT.        1865. 

Jan.  12. 

rilHE  following  is  the  statement  of  this  case,  as  taken  As  to  what 
-■-     from  thejudgment  of  the  Court:-  K^^ 

estate  are  pro- 

This  question  came  before  tbe  Court,  on  a  special  out  of  a  fund 

€5ase  submitted  for  its  opinion.     It  arose  on  the  con-  ■«'  *P*^  ^  ^ 

pay,  amoogst 

struction  of  the  will  and  codicil  of  the  late  Duke  of  other  things, 

Cleveland,  and  is,  in  effect — which  of  the  expenses  in-  *f  gxecut'inj? 

Gurred,  with  reference  to  the  carrying  into  execution  the  the  trusts  of 

trusts  of  the  will  and  codicil, — as  regards  two  estates     ^  testator 

devised  by  the  Duke,  called  the  Batkwick  estate  and  declared  trusti 
t      rr  111  •<•  «    1^        I      relating  to  his 

the  Harte  estate,  ought  to  be  borne,  if  at  all,  by  the  real  and  per- 

fund  directed  by  the  will  to  be  set  apart  for  the  purpose  ■®"*^  "^Jf.* 

^  r  r     r         ^^^j  g^ye  his 

of  paying  his  debts,  funeral  and  other  expenses,  which  personal  estate 

direction  is  specially  worded,  and  which  will  be  pre-  J^^^^g^  "* 

sently  referred  to.  apart  and  in- 

vest a  sufficient 
fund  to  pay 
The  will  bore  date  the  15th  of  June,  1836 ;  the  general  his  debts,  le- 

scope  and  effect  of  it,  which  is  necessary  to  state,  for  g*!^**^^"*™ 
the  purpose  of  explaining  the  opinion  of  the  Court  on  penses  of  pro- 
the  question  before  it,  were  to  the  following  effect : —      ,7"^^  ll^exe- 

cution  of  the 
The  testator  devised  all  his  real  estates,  over  which  H^?'that^^*" 
he  had  a  disposing  power,  including  the  reversion  of  his  the  ''  ex- 
settled  estates,  (but  excepting  the  hereditaments  after  ^^jon  of* 
disposed  of  by  his  will,  which  was  in  fact  excepting  the  ^^^  ^f."**,^  o^ 
JIarte  estate,)  m  trust  for  Lord  William  Poulett,  the  limited  to 
Defendant,  for  life,  and  after  his  decease,  to  his  first  ^^°'Ji,f™bP*'/^^ 

and  executors,   in 
their  character 
of  executors  alone,  and  therefore  that  tbe  costs  of  executing  tbe  trusts  of  the  various 
real  estates  fell  on  tbe  cestui  que  trusts. 
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and  other  sons  in  tail  male ;  on  failnre  of  his  issae,  in 
trust  for  Lord  Harry  Fan^,  the  third  son  of  the  testator, 
and  his  issue,  in  like  manner ;  and  on  failure  thereof, 
in  trust  for  the  present  Duke,  in  like  manner ;  and  on 
failure  of  such  issue,  to  raise  an  annuity  of  4,000/.  for 
Henry ^  the  son  of  the  testator  s  late  daughter  Lady  Zoiiua 
Forrester^  for  life,  or  until  he  came  into  the  estates,  and 
subject  thereto,  then  in  trust  for  Frederick  Acclam  Mil- 
bankf  the  secoud  son  of  the  testator's  daughter  Lady 
Augusta  Milbank  and  his  issue,  in  like  manner,  with 
divers  remainders  over,  in  favour  of  the  other  issue  male 
of  Lady  Augusta  Milbank^  and  of  the  issue  male  of  the 
testator's  daughters  Lady  Laura  Meyrick  and  Lady 
Arabella  Arden,  and  of  Henry  Forrester  and  his 
issue  male,  with  remainder  over  to  the  daughters  of 
the  testator,  in  tail  general,  and  with  an  ultimate  re- 
mainder to  his  own  right  heirs.  This  devise  included 
the  estate  of  the  Duke,  situate  in  the  neighbourhood  of 
the  city  of  Bath^  and  called  his  Bathwick  estate. 


The  will  then  contained  a  direction  to  the  trustees,  to 
raise,  by  mortgage  of  the  lands  devised,  sufficient  to  pay 
the  sum  of  3,000/.  to  every  child  born,  or  to  be  born,  of 
the  testator's  three  daughters,  to  be  a  vested  interest  in 
the  child  on  attaining  twenty-one.  The  testator  then 
devised  the  Hartlepool  or  Harte  estate  to  the  same 
trustees,  in  trust  for  Frederick  Acclam  Stilbank,  for  his 
life,  and  after  his  decease,  for  his  first  and  other  sons  in 
tail  male,  with  divers  remainders  over,  in  favour  of  the 
issue  male  of  the  Lady  Augusta  Milbank,  and  of  the 
other  daughters  of  the  testator,  with  remainder  to  his 
own  right  heirs.  The  testator  then  devised  to  Lord 
Harry  Vane,  absolutely,  all  the  interest  of  the  testator 
in  the  real  and  personal  property  of  which  he  was  in 
possession  in  the  island  of  Barbadoes,  and  then  next 
came  the  clause  in  question. 

By 
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By  it  he  bequeathed  all  his  personal  estate  (except 
what  might  be  specifically  disposed  of  by  any  codicil),  to 
his  trustees,  in  trust  to  convert  into  money,  and  thereout 
set  apart,  in  their  names,  and  invest  on  such  securities 
as  they  should  think  proper,  a  sufficient  fund  in  these 
words,  viz. : — "  to  pay  all  -my  just  debts,  all  legacies 
given  by  this  my  will,  or  which  I  may  hereafter  give  by 
any  codicil  or  codicils  hereto,  the  legacy  duties  hereby 
directed  to  be  paid,  my  funeral  expenses^  and  the  ex- 
penses of  proving  this  my  willy  and  the  execution  of  the 
trusts  hereof**  And  also  to  set  apart  and  invest  suffi- 
cient funds  to  produce,  by  the  annual  interest  thereof, 
so  much  as  should  be  necessary  to  pay  the  several  an- 
nuities bequeathed  by  his  said  will,  or  by  any  codicil 
thereto,  and  which  funds,  on  the  deaths  of  the  an- 
nuitants, were  to  fall  into  the  residue  of  his  personal 
estate.  And  the  testator  then  directed,  that  after  such 
appropriation,  his  trustees  were  to  pay,  transfer  and 
make  over  what  remained  of  his  residuary  personal 
estate,  to  his  wife  the  Duchess  of  Cleveland,  and  his 
son  Lord  Harry  Vane,  and  their  respective  executors, 
administrators  and  assigns,  absolutely,  to  be  divided 
between  them  in  equal  shares  and  proportions,  with  a 
gift  over,  in  case  either  of  them  died  in  his  lifetime 
(which  event  did  not  happen). 


1864. 

Lord 

Brougham 

o. 

Lord 
William 

POULBTT. 


It  is  to  be  observed,  the  testator  here  created  two 
funds*  one  the  fund  for  the  payment  of  the  debts  and 
legacies  and  expenses,  and  the  other  the  fund  to  pay 
annuities.  In  the  subsequent  part  of  his  will,  the  tes- 
tator made  several  references  to  the  fund,  so  to  be  set 
apart  to  answer  expenses. 


The  testator,  by  his  will,  proceeded  to  exercise  cer- 
tain powers  of  appointment  contained  in  the  settlements 
executed  on  his  own  and  his  eldest  son's  marriage,  over 

the 
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«. 

Lord 
William 

PoULBTT. 


the  residue  of  two  sams  of  30,0002.  and  40,000/.,  and 
expressed  it  to  be  bis  will,  that  Lord  Harry  Vane  and 
the  testator's  three  daughters  should  each  have  20,000/. 
in  the  whole.  The  will  then  proceeded  in  these  words  : 
— ''I  therefore  direct  my  said  trustees  and  trustee  to 
pay,  out  of  the  fund  so  to  be  set  apart  for  the  payment 
of  my  debts^  leffocies,  funeral  and  testamentary  expenses^ 
to  or  for  the  benefit  of  each  of  my  said  last-named 
children,"  such  sum,  as  together  with  the  sum  already 
paid  to  the  daughters,  and  by  the  will  appointed  to  the 
son,  should  amount  to  the  sum  of  20,000/.,  and  which, 
so  far  as  regards  the  son,  was  to  be  in  addition  to 
what  the  testator  had  otherwise  giyen  him  by  his  will. 
The  testator  then  proceeded  by  his  will  to  give  to  the 
daughters  a  legacy  of  10,000/.,  and  also  to  give  various 
other  legacies  and  annuities  to  the  persons  therein  men- 
tioned. The  testator  then  appointed  to  Lord  Harry 
Vane,  in  addition  to  what  he  had  already  given  him,  all 
the  funded  property  under  the  settlement  executed  on 
the  marriage  of  the  testator  with  his  first  wife,  the  late 
Countess  of  Darlington^  then  standing  in  the  names  of 
two  trustees.  And  the  testator,  after  stating  that  he 
was  desirous  of  leaving  to  each  of  the  children  of  his 
three  daughters  the  sum  of  >2,000/.,  in  addition  to  the 
3,000/.  directed  to  be  raised  for  them  out  of  the  here- 
ditaments devised  in  trust,  as  above  mentioned,  proceeds 
in  these  words : — "  Now  I  do  hereby  direct  my  said 
trustees  and  trustee,  out  of  the  fund  so  to  be  set  apart 
for  the  payment  of  my  debtSy  kyaciee,  funeral  and  tes- 
tamentary  expenses,  as  aforesaid,"  to  invest  that  amount 
in  the  purchase  of  consols,  for  each  of  such  children 
who  shall  be  living  at  thedecease  of  the  testator,  to  be 
paid  to  them  reSjpectively  at  twenty-one,  when  the 
legacies  are  to  become  vested.  And  he  directed,  that  if 
any  child  die  under  twenty-one,  the  sum  so  provided 
shall  sink  into  the  residue  of  his  personal  estate,  and 
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tbe  interest,  in  the  meantime,  was  to  be  paid  to  the  re- 
siduary legatees.  The  will  then  proceeds  thus: — '' I 
declare  that  the  actual  yearly  produce  of  my  residuary 
personal  estate,  whether  consisting  of  investments  to 
be  made  by  my  trustees  or  trustee,  as  aforesaid,  or  of 
investments  of  whatever  nature,  to  be  continued  by 
them  or  him  as  aforesaid,  shall  be  deemed  the  income 
of  such  personal  estate,  for  the  purpose  of  this  my 
will.  I  direct  my  said  trustees  and  trustee  to  pay  the 
legacy  duties  and  all  expenses  on  the  specific  and 
pecuniary  legacies,  hereinbefore  bequeathed,  except  the 
duties  on  the  legacies  given  to  or  provided  for  the 
children  of  my  three  daughters  (naming  them),  and 
also  to  pay  the  legacy  duties  and  expenses  on  the 
several  annuities  hereby  bequeathed,  so  that  the  legatees 
and  annuitants,  except  as  aforesaid,  may  receive  the  full 
amount  and  value  thereof,  respectively/'  Then,  after 
devising  his  trust  estates  to  trustees,  tbe  testator  directed, 
that  they  may  deduct  all  disbursements  and  expenses 
incidental  to  the  execution  of  his  will,  and  that  they 
shall  be  indemnified  out  of  his  trust  property,  against 
all  liabilities  consequential  on  the  execution  of  his  said 
will.  The  testator  then  appointed  the  first  two  Plaintiffs 
and  Thomas  Metcalfe  executors  of  his  will. 


1854. 


Tbe  testator  afterwards,  on  the  2 1st  of  April,  1841, 
executed  a  codicil  to  his  will,  by  which,  after  reciting 
several  of  the  trusts  declared  in  his  will,  he  directed, 
that  if  any  younger  sons  or  issue  male  of  any  younger 
son  of  any  of  his  daughters  should  become  entitled  to 
the  possession  of  the  estates  devised,  and  there  should 
be  an  elder  son  or  issue  male  of  an  elder  son  of  the 
same  daughter  then  living,  the  estates  should  be  chained, 
by  way  of  trust,  with  an  annuity  or  rent-charge  of 
4,0002.,  to  take  effect  immediately  after  the  determina- 
tion of  the  antecedent  trusts,  in  favour  of  such  younger 

son 
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son  and  his  issue  male,  and  the  testator  directed  his  trus- 
tees to  raise  such  annuity,  by  half-yearly  payments,  out 
of  the  rents  and  profits  of  the  trust  estates,  or  by  mort- 
gage or  sale  thereof.  The  testator,  after  giving  certain 
directions  respecting  the  construction  to  be  put  on  his 
mWf  and  after  stating  that  he  had  been  in  the  habit  of 
disposing  of  parts  of  his  estate,  situate  in  the  county 
o(  Somerset,  called  the  Bathwich  estate,  for  terms  of 
years,  or  otherwise,  reserving  annual  rents,  in  considera- 
tion of  the  persons  contracting  for  the  same  agreeing 
to  build  thereon,  or  otherwise  improve  the  same,  and 
that  it  might  be  desirable  that  this  custom  should  be 
continued  for  the  benefit  of  the  property,  by  the  respec- 
tive holders  thereof,  under  the  limitation  contained  in  his 
will  and  codicil,  the  said  testator  directed,  that  it  should 
be  lawful  for  his  trustees,  at  the  request  of  the  person 
for  the  time  being  entitled  in  possession  to  any  estate 
for  life  or  in  tail,  in  the  said  estate,  to  grant  leases  for 
such  terms  as  the  testator  had  been  accustomed  to 
grant,  in  consideration  of  the  lessee  building  on  or 
otherwise  improving  the  property,  but  without  taking 
any  fine  or  premium.  By  his  said  codicil  also,  the  said 
testator,  after  reciting  that  he  had  in  his  will  declared 
his  wish,  that  his  son.  Lord  Harry  Vane,  and  his  three 
daughters,  should  each  have  an  equal  portion  of  20,000/. 
in  the  whole,  exclusive  of  whatever  else  he  had  given  to 
Lord  Harry  Vane,  directed  the  trustees  of  his  will  to 
pay,  out  of  the  funds  set  apart  for  the  payment  of  his 
debts,  legacies,  funeral  and  testamentary  expenses,  for 
the  benefit  of  his  said  children,  such  sum  of  money 
accordingly.  He  then  recited,  that  he  has,  by  his  will, 
directed  to  be  raised  out  of  real  estate,  3,000/.  for  each 
of  the  children  born,  or  to  be  bom,  of  his  said  three 
daughters;  and  that  he  had  also,  by  his  will,  directed 
his  trustees,  out  of  the  fund  set  apart  for  the  payment 
of  his  debts,  legacies,  funeral  and  testamentary  expenses, 
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2,000/.  for  each  of  the  children  of  his  three  daughters, 
who  were  living  at  the  time  of  his  decease,  he  directed 
the  trust  to  extend,  both  as  to  the  3,000/.  and  the 
2,000/.,  to  children  bom  after  his  decease.  The  testator 
then  stated,  that  he  might  possibly  advance  sums  to  his 
children  during  his  lifetime,  in  which  case,  if  exceeding 
100/.,  they  were  to  be  taken  as  satisfaction  pro  tanto  of 
such  of  the  sums  provided  to  him  or  her  respectively,  as 
were,  by  his  will,  made  payable  out  of  the  fund  directed 
to  be  set  apart  for  payment  of  his  delU^  legacies^  and 
funeral  and  testamentary  expenses^  and  otherwise  in 
satisfaction,  as  the  case  might  be,  of  the  sums  payable 
out  of  the  real  estate.  There  was  nothing  further  in  the 
will  or  codicil  material  to  be  stated,  with  reference  to 
the  question  before  the  Court. 

The  testator  died  in  1842.  The  Defendant,  Lord 
William  Poulett,  was  the  first  tenant  for  life  of  the 
Bathwick  estate,  and  the  Defendant,  Frederick  Acclam 
Milbank,  was  the  first  tenant  for  life  of  the  Harte  estate, 
and  his  eldest  son,  the  infant,  William  Harry  Vane 
Milbank,  was  the  first  tenant  in  tail  in  esse  of  both  these 
estates. 

A  question  arose,  as  between  the  residuary  legatees 
and  devisee  of  the  real  estate,  as  to  what  expenses,  re- 
lating to  the  real  estate,  were  to  be  paid  out  of  the 
personal  estate,  under  the  trust  to  set  apart  a  fund  for 
payment  of  the  expenses  of  the  execution  of  the  trusts 
of  the  will. 


1864. 


Considerable  expenses  had  already  been  incurred,  in 
obtaining  a  private  Act  of  Parliament,  extending  the 
leasing  powers,  besides  expenses  of  embanking  the  pro- 
perty, of  appointing,  under  the  Court,  new  trustees,  and 
of  vesting  the  trust  estate  in  them.     A  special  case  was 

filed. 
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filed,  to  obtain  the  opinion  of  Court,  in  order  to  assist 
the  trustees  in  the  execution  of  the  duties  of  their  office. 

Mr.  Raupell  and  Mr.  Enhine,  for  the  Plaintiffs,  the 
trustees,  stated  the  case. 

Mr.  Lkyd  and  Mr.  Renshaw,  and  Mr*  Follett  and 
Sir  Walter  Eiddell,  for  parties  representing  the  real 
estate.  The  testator  has  expressly  directed  his  trustees 
to  set  apart  a  sufficient  personal  fund  to  pay  his  debts, 
Sec,  and  '^  the  expenses  of  proving  this  my  will,  and  the 
execution  of  the  trusts  thereof  This  direction  is  gene- 
ral in  its  terms,  and  applies  both  to  the  trusts  of  the 
real  and  personal  estate,  including  also  those  mentioned 
in  the  codicil;  Roohe  v.  WorralUa).  As  to  the  par- 
ticular sort  of  trusts  to  which  this  is  applicable,  it  is 
to  be  observed,  that  it  means  something  beyond  the 
**  funeral  expenses  and  the  expenses  of  proving  this  my 
will,"  which  had  been  already  specified.  The  legal 
estate  is  in  the  trustees,  and  this  provision  includes  all 
the  legitimate  expenses  of  the  execution,  by  the  trus^ 
tees,  of  the  trusts  of  the  real  estate.  We  admit  that 
the  expenses  of  obtaining  the  private  Act  of  Parliament, 
extending  the  leasing  power,  are  not  comprised  in  this 
provision,  for  they  were  incurred,  not  in  the  execution 
of  the  trusts  of  the  will,  but,  on  the  contrary,  in  oppo- 
sition to  them.  Neither  are  the  costs  of  embanking 
the  real  estate  included,  nor  the  general  costs  of  ma- 
nagement by  the  owner  of  the  property,  for  though  the 
legal  estate  is  in  the  devisees,  the  equitable  owners 
would  be  put  into  possession,  and  they,  and  not  the 
trustees,  would  incur  and  be  liable  to  bear  the  ordinary 
costs  of  management  of  the  estates.  But  the  costs  of 
appointing  new  trustees,  and  of  vesting  the  legal  estate 
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in  them,  the  costs  of  raising  portions,  oF  {(ranting  build- 
ing leases,  and  of  obtaining  necessary  legal  advice,  and 
the  other  expenses  incurred  by  the  trustees,  in  the  due 
discharge  of  their  office,  roust  be  borne  by  the  personal 
fund,  set  apart  for  that  especial  purpose.  In  a  sub*- 
sequent  part  of  the  will,  the  trustees  are  expressly 
authorized  to  deduct  all  expenses  incident  to  the  execu* 
tion  of  the  will,  and  that  must  necessarily  be  out  of  this 
fund. 

It  is  true,  that  in  subsequent  passages,  the  testator 
refers  to  this  fund,  as  one  set  apart  for  payment  of 
''  debts,  legacies,  funeral  and  testamentary  expenses," 
(omitting  the  words  **  expenses  of  the  execution  of  the 
trusts  thereof,")  but  this  inaccurate  expression  was  used 
for  the  purpose  of  identification  of  the  particular  fund, 
and  not  with  any  intention  of  limiting  the  effect  of  the 
previous  direction. 

Mr.  R.  Palmer  and  Mr.  Lewin,  contri,  for  the  Duchess 
Cleveland  and  Lord  Harry  Vane.  It  would  require  very 
strong  and  clear  language  to  induce  the  Court  to  hold, 
that  a  real  estate  is  given  to  one,  and  that  the  liability 
to  pay  all  the  burthens .  upon  it  is  to  be  borne  by  an- 
other. There  is  no  such  language  used  here,  and  it  is 
apparent,  that  this  testator  only  intended  that  the  per- 
sonal  estate  should  bear  the  expenses  incurred  in  its 
ordinary  management.  It  was  to  enable  the  executors 
and  trustees  to  hand  over  the  residue  at  once,  that  he 
authorized  the  trustees  to  retain  a  fund  for  such  ordinary 
expenses,  to  be  estimated  at  once.  He  never  intended 
them  to  provide  for  expenses  both  unlimited  and  indefi- 
nite, or  to  introduce  an  element  of  uncertainty  into  his 
various  dispositions,  for  he  directs  the  immediate  pay- 
ment over  of  the  overplus.  The  legacies,  the  legacy 
duty,  the  ordinary  executorial  expenses,  and  a  sufficient 
fund  to  answer  the  annuities  being  retained,  the  residue 

was 
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was  to  be  paid  over  immediately,  withoat  waitiog  the 
complete  winding-up  of  the  personal  estate. 

The  testator  has  interpreted  his  meaning  of  this  clause, 
for  in  the  subsequent  part  of  his  will  and  codicil,  he 
five  several  times  refers  to  this  fund  as  reserved  ''  for 
the  payment  of  debts,  legacies,  funeral  and  testamen^ 
tary  expenses,"  omitting  the  other  words  ^  execution  of 
the  trusts  hereof." 


If  the  opposite  side  be  right  in  their  construction  of 
this  clause,  it  would  be  impossible  to  ascertain  the 
amount  necessary  to  set  apart,  and  the  residuary  legatees 
would  be  deprived  of  the  enjoyipent  of  the  residuary 
personal  property  bequeathed  to  them.  Again',  when 
is  the  trust  to  cease,  and  how  is  its  operation  to  be 
limited?  The  present  grandson  is  only  tenant  for  life, 
and  the  great  grandson  will  be  the  first  tenant  in  tail, 
so  that  the  trust  might  continue  for  centuries,  for  there 
might  be  a  succession  of  minorities. 

A  trust  to  make  personal  estate  pay  the  expenses  of 
real  estate,  ad  infinitum,  is  illegal.  Personalty  cannot 
be  driven  through  an  entail ;  it  would  vest  absolutely 
in  the  first  tenant  in  tail.  If  the  first  tenant  in  tail  died 
an  infant,  the  real  estate  would  go  over  to  the  next  in 
remainder,  but  his  interest  in  the  personal  estate  would 
not  go  over  with  it.  The  testator  never  could  have 
intended  the  fund  set  apart  for  expenses  to  vest  abso- 
lutely in  the  first  tenant  in  tail,  though  if  he  died  early 
the  whole  real  estate  went  over  to  those  in  remainder. 

Mr.  Lloydf  in  reply. 

The  Mastbr  of  the  Rolls,  during  the  argument,  said, 
he  had  no  doubt  of  the  legality  of  the  trust,  if  the 
testator  had  clearly  expressed  it ;  and  at  the  end  of  the 

discussion, 
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The  Mastbr  of  the  Rolls,  (after  making  the  above 
statement  of  the  case,  proceeded.) 

I  have  stated  the  will  and  codicil  fully,  because  it 
appears  to  me,  that  the  question  on  the  clauses  before 
me  depends  principally  on  the  general  ifcope  and  effect 
of  the  testamentary  dispositions  taken  together. 

The  question,  in  considering  the  whole  of  the  powers, 
devises,  limitations,  bequests  and  directions  together, 
is,  how  far  the  testator  meant  by  the  words  "  the  execu- 
tion of  the  trusts  hereof**  (that  is,  the  execution  of  the 
trusts  of  his  will,)  to  burthen  the  fund,  which  he  directed 
the  trustees  to  set  apart  and  invest  for  the  purposes  be- 
fore mentioned,  with  the  costs  which  might  incidentally 
but  unavoidably  be  incurred,  as  long  as  the  trusts  created 
by  his  will  might  last. 

On  behalf  of  the  residuary  legatees,  it  is  not  disputed 
that  besides  the  funeral  expenses,  the  debts  and  legacies, 
the  legacy  duty  and  the  expenses  of  proving  the  will,  the 
expense  incurred  by  making  the  investment  necessary  to 
secure  the  annuities,  and  in  truth,  all  that  was  necessary 
to  be  done  on  the  testator's  decease,  falls  on  this  fund, 
but  it  is  contended  that  nothing  further  is  charged 
thereon. 


1865. 


Jan.  12. 


The  devisees  interested  in  the  real  estate  devised,  on 
the  other  hand,  contend,  that "  the  expense  of  executing 
the  trusts  of  his  will,"  are  words  having  a  plain  gram- 
matical meaning,  and  that  these  must  have  their  full 
effect  given  to  them  by  this  Court,  and  that  whatever 

VOL.  XIX.  K  may 
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may  be  the  expense  necessary  for  this  purpose,  it  must 
be  paid  out  of  this  reserved  fund.  They  contend,  that 
it  would  be  merely  arbitrary  to  include  the  expense  of 
one  trust  or  set  of  trusts,  and  to  exclude  another,  and 
that,  so  long  as  any  of  the  trusts  remain  to  be  executed 
and  the  execution  thereof  creates  expense,  so  long 
must  the  costs  thereof  be  defrayed  out  of  the  reserved 
fund. 


With  reference  to  this  question,  it  becomes  important 
to  consider,  what  the  expenses  are,  which  may,  from 
time  to  time,  become  necessary  for  the  due  performance 
of  the  trusts  of  the  testator's  will.  The  special  case 
mentions,  specifically,  only  one,  viz.,  that  arising  from 
the  necessity  of  appointing  new  trustees.  This  has  al- 
ready occurred,  and  has  occasioned  considerable  ex- 
penses, inasmuch  as  it  arose  from  the  unsoundness  of 
mind  of  one  of  the  trustees  originally  appointed,  in 
consequence  whereof,  it  became  necessary  to  apply  to 
the  Lords  Justices  in  Lunacy,  to  appoint  the  Plaintiff, 
Mr.  Woodhouse,  a  trustee,  in  the  place  of  the  trustee 
who  had  become  incapable  of  acting.  Other  expenses, 
however,  are  suggested,  at  the  bar,  such  as  the  costs  of 
raising  the  annuity  6f  4,000/.,  given  to  Henry  Forrester, 
in  case  of  the  failure  of  issue  male  of  Lord  William 
Pouleitf  of  Lord  Harry  Vane^  and  of  the  present  Duke. 
Various  other  expenses  have  occurred,  and  others  will 
arise  in  the  execution  of  all  the  trusts  of  the  will,  which 
it  is  not  contended  fall  on  this  reserved  fund.  For  in- 
stance, a  private  act  of  Parliament  has  been  found  to 
be  necessary,  for  the  purpose  of  carrying  into  complete 
effect  some  part  of  the  trusts  of  the  will ;  but  it  is  not 
now  argued,  that  the  expense  of  obtaining  this  act  falls 
on  the  reserved  fund,  and,  in  my  opinion,  this  contention 
has  been  prudently  abandoned. 

But 
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But  there  are  various  other  expenses,  which  are  in 
fact  occasioned  by  executing  the  trusts  of  the  will, 
which  G>un8el  feel  that  they  can  scarcely  reasonably 
argue  are  to  be  borne  by  the  reserved  fund.  A  reference 
to  one  of  these  affords  some  assistance  in  leading  us  to 
a  correct  construction  of  tlie  clause  in  question.  The 
testator,  in  one  of  the  passages  of  his  codicil,  which  I 
have  referred  to,  gives  an  express  power  to  his  trustees 
to  grant  building  leases  on  his  Bathwick  estate,  without 
fine  or  fore  gift,  at  the  request  of  the  person  entitled  in 
possession  to  the  rents.  This,  therefore,  is  one  of  the 
trusts  of  the  will.  Is  the  expense  of  granting  such  a 
building  lease  to  be  borne  by  the  residuary  legatees  ? 
if  it  be,  why  is  not  the  expense  of  every  lease  granted 
on  the  estate,  as  long  as  the  legal  estate  is  vested  in  the 
trustees,  to  be  also  borne  by  the  reserved  fund  ?  and  if  so, 
on  what  principle  can  the  costs  of  the  management  of 
the  estate  be  excepted  ?  But,  Mr.  Lloyd  and  Mr.  Follett 
both  felt  the  extreme  difficulty  of  pushing  their  ai^u- 
ment  to  such  an  extent,  as  would  leave,  practically,  the 
whole  costs  of  the  management  of  the  devised  estate 
to  be  borne  by  the  residuary  legatees,  and  turn  the 
gross  receipts  of  the  estates  into  nett  receipts,  in  favour 
of  the  devisees,  and  to  the  detriment  of  the  residuary 
legatees.  But,  if  the  expenses  of  executing  these  acts 
of  management  be  excluded,  I  am  at  a  loss  to  see  on 
what  principle  the  costs  of  distress  and  entry,  if  the 
annuities  are  unpaid,  or  of  raising  future  charges,  by. 
sale  or  mortgage,  if  it  should  hereafter  become  neces- 
sary to  do  so,  are  not  also  to  be  excepted.  The  result 
of  including  all,  or  even  the  last  class  of  expenses, 
would  be,  that  it  would  be  very  difficult,  if  not  impos- 
sible, to  ascertain  with  correctness,  what  sum  ought  to 
be  set  apart  for  the  purposes  of  this  reserved  fund,  and 
it  would  effectually  deprive  the  Dowager  Duchess  of 
Cleveland  and  Lord  Harry  Vane  from  any  enjoyment 

k2  of 
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of  the  capital  of  the  fund  so  set  apart ;  since  costs,  to  an 
amount  incapable  of  being  accurately  ascertained,  but 
relating  to  the  execution  of  the  trusts  might  arise,  at 
any  time  during  the  continuance  thereof,  and  probably 
long  after  the  duchess  and  her  son  had  departed  this  life. 

• 
It  is,  however,  argued,  that  although  the  extreme 
difficulty  of  executing  the  trusts  of  the  reserved  fund, 
and  the  great  delay  and  inconvenience  arising  from  it, 
may  lead  this  Court  to  the  presumption,  that  such  could 
not  have  been  the  intention  of  the  testator,  still,  if  the 
trusts  to  be  executed  are  within  the  limits  prescribed  by 
the  rules  relating  to  remoteness,  and  if  the  testator  has 
expressly  stated  his  intention  to  be,  that  the  cost  of 
executing  them  shall  be  paid  out  of  the  reserved  fund 
of  his  personal  estate,  this  Court  must  execute  that 
intention. 


Although  I  concur  with  the  general  scope  of  the 
argument  so  adduced  to  me,  yet,  upon  carefully  con- 
sidering the  will  and  codicil,  I  have  not  arrived  at  the 
first  step,  from  whence  this  conclusion  is  to  be  drawn. 
On  the  contrary,  I  am  of  opinion,  that  the  words  used 
in  this  clause  do  not  bear  the  extended  meaning  attri- 
buted to  them  by  the  devisees  of  the  real  estate. 

With  the  exception  of  the  leasing  power  contained  in 
the  codicil,  no  direction  is  given  to  the  trustees,  relative 
to  the  land,  and  the  vesting  of  an  estate  of  inheritance 
in  the  real  estates  is  postponed  to  the  latest  possible 
period.  The  testator  seems  also  to  have  anticipated, 
that  the  trustees  would  have  little  difficulty  in  ascertain- 
ing what  amount  would  be  sufficient  for  the  reserved 
fund,  which  is  inconsistent  with  burthening  it  with  the 
expenses  attending  the  execution  of  all  the  trusts  con- 
tained in  his  will.  He  directs,  also,  a  separate  invest- 
ment 
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ment  for  the  annuities,  Mrhich  also  is  inconsistent  with        1855. 

the  argument,  that  this  fund  was  to  bear  all  the  ex-      ^T^^ 

_  ,  .  .  ,.  .  Lord 

penses,  but  seems,  on  the  contrary,  to  anticipate  a  divi-    Brougham 

sion  of  the  reserved  fund  before  the  annuities  fell  in. 
I  lay  also  considerable  stress  on  the  fact,  that  the  tes- 
tator, in  referring  to  this  clause,  (which  he  does  five 
times,  twice  in  the  will  and  thrice  in  the  codicil,)  refers 
to  it  always  in  these  words,  viz.,  as  the  "  fund  reserved 
for  the  payment  of  the  debts,  legacies,  funeral  and  testa^ 
mentary  expenses,^*  I  think  that  he  has  thereby,  in  fact, 
put  his  own  construction  on  the  words  used  in  the  clause. 
The  words  used  in  the  clause  itself,  are : — ^^just  debts,  all 
legacies,  whether  by ,  will  or  codicil,  th^  legacy  duties 
directed  to  be  paid,  the  funeral  expenses,  and  the  ex- 
penses  of  proving  the  will,  and  I  he  execution  of  the  trusts 
thereof"  This  he  treats  as  being  a  trust  for  payment 
of  "  debts,  legacies,  funeral  and  testamentary  expenses.*' 
He  treats,  therefore,  the  expenses  of  proving  the  will 
and  execution  of  the  trusts  of  it,  as  a  matter  to  be  de- 
scribed by  the  words  "  testamentary  expenses."  This 
also  gives  a  definite  meaning  to  the  words  '*  execution 
of  the  trusts  of  the  will,"  distinct  as  well  from  the  ex- 
penses of  proving  the  will,  as  from  the  expenses  claimed 
by  the  devisees,  inasmuch  as  the  expenses  of  proving 
the  will  would  not  include  the  expenses  of  passing  the 
residuary  account,  and  other  expenses  which  necessarily 
fall  on  executors  in  discharge  of  their  duty. 


Upon  the  whole,  my  opinion  is,  that  the  real  meaning 
of  the  words  "  execution  of  the  trusts  of  the  will/*  con- 
tained in  this  clause,  is,  that  the  reserved  fund  is  to  bear 
the  costs  which  would  fall  upon  or  be  paid  by  executors, 
properly  so  called,  if  the  testator  had,  by  his  will,  made 
the  trustees  distinct  persons  from  the  executors.  Their 
characters  are  frequently,  as  they  are  in  this  will,  united 
in  the  same  persons,  but  they  are  in  themseU;es  distinct, 

and 
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and  the  executorial  character,  which  begins  at  the  death 
of  the  testator,  may  merge  into  the  character  of  trustee, 
which  begins  at  a  later  period,  and  for  the  most  part, 
when  the  executorial  duties  relative  to  the  trust  fund 
have  ceased.  This  distinction  is  a  very  familiar  one. 
For  the  most  part,  the  executorial  duties  consist  in  as- 
certaining the  proper  nett  amount  of  the  various  parts  of 
the  testator's  property,  after  payment  of  debts  and  ex- 
penses, and  distributing  them  amongst  the  persons  en- 
titled ;  these  persons  may  be  trustees,  who  bold  it  in 
trust  for  others,  and  they  themselves  may  be,  and  fre- 
quently are,  the  trustees,  who  receive  or  retain,  as  trus- 
tees, the  fund  ascertained  by  themselves  as  executors. 


I  may  refer,  as  a  familiar  instance  of  the  very  imper- 
ceptable  manner  in  which  an  executor  changes  into  a 
trustee,  to  the  case  of  Phillipo  v.  Munninffs,  where  Lord 
CoUenham  held,  that  the  Statute  of  Limitations  did 
not  apply,  because  the  executor  had,  in  fact,  become  a 
trustee  (a). 


I  am  of  opinion,  therefore,  that  the  costs  of  executing 
the  trusts  of  the  will,  which  are  to  be  borne  by  the  re- 
served fund,  are  the  costs  which  properly  speaking  are 
paid  by  executors,  in  that  character :  I  think  that  the 
subsequent  costs  of  the  appointment  of  new  trustees, 
and  of  carrying  into  effect  the  directions  of  the  testator, 
in  favour  of  the  various  devisees  of  the  real  estates  and 
of  the  legatees  of  the  personal  estate,  must  be  borne 
exactly  as  if,  in  the  clause  on  which  I  ha^e  been  com- 
menting, the  costs  thrown  on  the  reserved  fund  had 
been  limited  to  such  as  are  properly  incurred  by  exe- 
cutors, in  that  character. 

The 

(fl)  2  My/.  ^  Cr,  309. 
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The  result,  I  apprehend,  will  be,  that  the  costs  of 
executing  the  trusts  of  the  various  estates  and  interests, 
created  by  the  will  and  codicil,  will  fall  on  the  cestuis 
que  trust;  and  where  some  act  is  done,  which  is  mutually 
for  the  benefit  of  various  persons  interested  in  various 
parts  of  the  estate,  or  in  all,  including  both  real  and 
personal,  such  as  the  appointment  of  new  trustees,  these 
costs  will  have  to  be  borne  by  the  cestuis  que  trust,  re- 
spectively, in  proportion  to  their  several  interests. 


1855. 


Note.— A  provision  for  *'  testamentary  expenses*'  does  not  include 
the  costs  of  a  suit  occasioned  by  tbe  will ;  Browne  v.  Groombridge,  4 
Madd.  495. 


STURGIS  t;.  DUNN. 


1854. 

Dec.  18. 

1855. 

Jan.  17. 


rilHE  testator,  by  his  will,  dated  in  1830,  devised  his  a  testator, 

-*-     freeholcf  property  in  Lower  Portland  Street,  Liver-  "jsed  of  pro- 
'^     *^      ''  '  perty  in  fee, 

pool,  ''with  all  and  singular  outbuildings,  yards,  privi-  devised  it  (by 

leges,  profits  and  advantages,  in  anywise  appertaining,  ^^thairout- 

according  to  the  tenor  of  the  title  deeds  of  the  said  land  buildings,  &c. 

and  houses,"  unto  his  wife  for  life.    And  after  her  death,  i\^^  tenor  of 

he  devised  and  bequeathed  all  the  freehold  "land  and  the  testator's 
I  t>        1     11  ■  •     /*       •  1         t        1  .  1  deeds,   with- 

nouses,    and  all  his  furniture,  and  ''  other  his  personal  out  any  super- 
estate,"  unto  and  "in  equal  shares  amongst  so  many  of  f^<^«^^o™of 
'^  ^  ^  o  ^        inbentance. 

our  children  as  may  be  living  at  the  time  of  her  decease.  The  Statute 

,  of  Wills  being 
^^"  inapplicable, 
Held,  that  the 
devisees  took  life  estates  only. 
There  were  two  devises  of  the  same  property  to  children  in  two  different  events. 
Held,  that  the  terms  of  the  second  devise  could  not,  by  construction,  be  introduced  into 
tbe  first,  so  as  to  extend  the  estate  thereby  given. 

A  testator  devised  freeholds  in  terms  which  gave  life  estates  to  his  children  equally, 
and  unto  the  children  of  such  children  as  might  be  dead,  who  were  to  take  their 
parents'  share  only.  Held,  that  the  life  estetes  of  the  children  were  not  enlarged  by 
tbe  substituted  gift. 
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1864.  ^^^  UQ^o  ^^6  child  or  children  of  such  of  them  as  may 
be  dead :  provided  always,  that  the  child  or  children  of 
such  of  oar  children  as  may  be  dead^  as  aforesaid^  do 
take  the  share  only  of  such  our  child  or  children^  respec- 
tively,  as  he,  she  or  they,  our  children,  would  severally 
have  been  entitled  to,  if  then  living."  He  appointed 
his  wife  sole  executrix,  in  case  she  surviveji  him ;  and 
he  proceeded  thus : — But  should  my  said  wife  die  during 
my  own  lifetime,  I  give,  devise  and  bequeath  all  my  real 
and  personal  estate  and  effects,  as  aforesaid,  unto  Henry 
Beavan  Cruy  and  Jane  Blackwood^  in  trust  for  the  equal 
use  and  benefit  of  all  my  children,  to  wit,  that  they  may 
be  educated,  &c.,  until  they  attain  twenty-one  years,  and 
when  the  youngest  of  his  children  should  have  attained 
that  age,  he  desired  that  all  his  real  and  personal  estate 
should  *^  be  equally  divided  among  all  my  said  children 
or  their  representatives,  exactly  in  such  manner  as  before 
directed." 

The  testator  died  in  1834,  leaving  his  wife  and  four 
children  surviving;  and  his  wife  having  died  in  1852, 
the  question  was,  whether  the  children  took  for  life  or 
in  fee  ? 

Mr.  Osborne,  for  the  assignee  of  Richard  Butcher, 
the  heir-at-law.  The  new  Will  Act  does  not  apply  (a), 
and  there  being  no  words  of  limitation,  and  no  words 
necessarily  importing  a  larger  estate,  the  children  took 
for  life  only.  The  first  gift  is  simply  to  the  children, 
which  gives  a  life  estate,  and  nothing  is  added  which 
enlarges  it.  The  second  devise  never  took  effect,  for  the 
wife  survived  the  testator.  The  word  "  estate  "  used  in 
the  second  ineffectual  devise,  cannot  be  transferred  into 
the  first  devise,  without  doing  violence  to  the  words; 

Goodright 
(fl)  1  Vict.  c.  26. 
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not,  therefore,  displaced.  ^-"^v-*-^ 

Sturoxs 

V. 

Mr.  Woodroffe,  contra.  First,  the  children  are  to  Dunn. 
take  "  according  to  the  tenor  of  the  title  deeds,"  and, 
by  referring  to  them  it  will  appear,  that  the  testator 
was  seised  in  fee,  and  that  is  the  estate  be  intended  to 
devise  to  his  children.  Secondly,  the  children  of  de- 
ceased children  are  to  take  their  parents^  share,  but  if 
such  parents  took  for  their  own  lives  only,  their  children, 
by  substitution,  could  take  nothing.  The  parents,  there- 
fore, must  necessarily  take  the  fee.  Thirdly,  the  use  of 
the  words  "all  my  real  and  personal  estate"  in  the 
second  devise,  show  the  testator's  intention  to  give  an 
estate  in  fee. 

Mr.  Osborne,  in  reply.  The  word  "tenor"  is  de- 
scriptive of  the  property.  Secondly,  the  children's  chil- 
dren are  substituted,  and  would  take  for  their  own 
lives.  Thirdly,  the  second  devise  is  independent  and 
inapplicable. 

The  Master  of  the  Rolls. 

1  will  consider  the  case.  If  I  do  not  hold  that  the 
children  take  the  fee,  I  shall,  I  fear,  disappoint  the  tes- 
tator's real  intention.  But  that  is  always  the  case,  as 
Lord  Eldon  observed,  where  you  give  to  a  testator^s 
words  a  merely  artificial  and  technical  meaning. 


The  Mastek  of  the  Rolls.  1866. 

Jan.  17. 
The  question  put  to  the  Court  upon  this  special  case 

is,  what  estate  the  eldest  son  and  heir-at-law  of  the  tes- 
tator 
(a)  11  Ea$t,  220. 
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tator  and  his  younger  children  took  in  the  real  estates 
of  the  testator  onder  his  will,  the  devise  in  which  is  to 
this  effect: — [His  Honor  read  it.']  This  will  is  not 
affected  by  the  provisions  of  the  Will  Act  of  I  VicL 
c.  26,  as  the  will  was  made  and  the  testator  died  before 
the  year  1838. 

The  question  is,  whether  the  children  of  the  testator 
took  the  fee  under  this  devise,  which  contains  no  words 
of  inheritance  ?  I  have  certainly  striven  to  discover 
some  expression,  which  would  enable  me  to  come  to  the 
conclusion  that  the  will  passed  the  fee  to  the  children 
of  the  testator,  there  being  no  doubt,  in  my  mind,  that 
in  the  present  case,  as,  indeed,  in  most  cases,  this  was 
the  intention  of  the  testator.  This  also  was  the  opinion 
of  the  legislature,  as  it  was  to  remedy  the  evil  arising 
from  a  rule  of  construction,  by  which  the  real  intentions 
of  testators  were  usually  frustrated,  that  the  clause  was 
introduced  into  the  statute.  But  I  have  in  vain  endea- 
voured to  find  any  words  that  could  enable  me  to  come 
to  this  conclusion :  the  words  "  all  my  real  and  personal 
estate  and  effects,"  which  are  fully  sufficient  to  carry  the 
fee,  have  been  confined  by  the  testator  to  the  devises 
which  are  to  take  efiect  in  the  event  of  the  testator 
surviving  his  wife,  which  event  did  not  happen;  and 
the  use  of  this  expression,  in  this  place,  makes  more 
marked  the  omission  of  it  in  the  place  which  contains 
the  devise,  which,  in  the  events  which  have  occurred,  is 
alone  operative. 

It  was  urged,  that  the  words  "  according  to  the  terms 
of  the  title  deeds,"  contained  in  the  introductory  part  of 
the  devise  in  question,  would  contain  a  sufficient  indica- 
tion of  intention,  on  the  part  of  the  testator,  to  pass  the 
fee ;  as  doubtless,  by  these  deeds,  it  would  appear,  that 
an  estate  in  fee  simple  in  the  lands  was  vested  in  the 

testator. 
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testator.  A  little  examination,  however,  of  the  sentence  1855. 
in  which  these  words  occur,  and  of  the  context,  remove 
the  force  of  any  argument  to  be  derived  from  them.  It 
is  clear,  that  the  reference  to  the  title  deeds  is  for  the 
purpose  of  defining  and  identifying  the  description  of 
the  lands,  not  for  the  purpose  of  describing  the  estate 
which  the  testator  had  in  them,  or  which  devisees  were 
to  take.  After  giving  a  description  of  the  place  where 
the  messuages  are  situated,  it  goes  on  thus : — **  together 
with  all  and  singular  the  outbuildings,  yards,  privileges, 
profits  or  advantages,  in  anywise  appertaining,  accord- 
ing to  the  tenure  of  the  title  deeds  of  the  said  land  and 
houses." 

I  am  therefore  compelled,  however  reluctantly,  by  the 
settled  law  an4  decisions  on  the  subject,  to  hold,  that, 
in  the  absence  of  any  words  of  inheritance,  or  of  any 
expression  sufficient  to  carry  the  fee,  the  children  of  the 
testator  only  took  estates  for  life  under  this  devise,  and 
that  the  reversion  in  fee  passed  to  his  eldest  son  and 
heir,  as  being  undisposed  of  by  his  will. 
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1854. 


LLOYD  V.  COCKER. 

Nw.  10,  11. 

By  a  marriage  X>  Y  the  marriage  settlement  of  Vaughan  Lloyd  and 

after  the  death  "^     Augusta  Adams,  dated  6th  February ^  1827,  re- 

an?wife"'^h°^  citing,  that  Augusta  Adams  was  entitled,  under  the.  will 

trustees  were  of  Elizabeth  Corbett,  to  an  annuity  of  60Z.,  and  to  a 

and*ran*fer'*  certain  residuary  personal  estate,  on  the  deaths  of  her 

the  capital  to  grandfather  and  mother,  Jugusta  Adams,  for  the  pur- 

the  wife  ^^  ^  P^^^  ^^  settling  the  same  for  her  separate  use,  and  mak- 

equally,  the  jng  a  provision  for  the  children  of  the  marriage,  assigned 

shares  to  be  .            ,              .                             , 

paid  at  twenty-  the  annuity  and  reversionary  personal  estate  to  trustees, 

one.    There  jj^  xxM^i  for  her  separate  use  for  life,  and  after  her  de- 
was  a  subse-  ^                    ^                                 '     , 
Quent  proviso,  cease,  in  trust  for  Vaughan  Lloyd  for  life,  and  after  his 

should  be^no  decease,   upon  trust  that  the  trustees    should  assign, 

such  child  transfer  and  pay  the  capital  unto  and  amongst  all  and 

decease  of  the  every  the  child  and  children  of  Augusta  Adams,  by  that 

survivor  of  the  q^  j^^y  future  marriage,  share  and  share  alike,  the  shares 

the  fund  was  of  sons  to  be  paid  and  transferred  to  them  at  twenty-one, 

5  C*  **^'l^ere  ^^^  ^^  daughters  at  twenty-one  or  marriage,  and  the 

was  only  one  income  in  the  meantime  to  be  applied  to'  their  mainte- 

marriage.  nance  and  education,  respectively,  with  benefit  of  sur- 

Held,  that  vivorship.     And  it  was  provided,  that,  if  there  should 

though  she  ,       ,        ^           ,, ,      ^     /                ^  ,          , 

had  attained  be  but  one  child  of  Augusta  Adams,  by  that  or  any 

twenty-one,  future  marriage,  living  at  the  decease  of  the  survivor 

was  defeasible  of  Augusta   Adams  and    Vaughan  Lloyd,  or,  if  there 

before' the* sut^  should  be  more  than  one  such  child,  and  all  of  them 

vivor  of  her  but  one,  being  sons,  should  die  before  attaining  twenty- 

aiso,  that  the  *  o"^>  o^>  being  daughters,  before  that  age  or  marriage, 

settlement  then  the  trustees  should  pay  and  transfer  the  trust  fund 

could  not,  on  . 

the  evidence,  to   such   one  child,   being  a  son,  at  twenty-one,   or, 

be  reformed,  being  a  daughter,  at  twenty-one  or  marriage,  and  in  the 

meantime,  apply  the  income  for  his  or  her  maintenance 

and 
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and  education ;  and,  if  there  should  be  no  such  chil-  1854. 
dren  or  child  living  at  the  decease  of  the  survivor  of 
Augusta  Adams  and  Vaughan  Lloydf  or,  if  there  should 
be  one  or  more  such  child  or  children,  and  all  of  them, 
being  sons,  should  die  under  twenty -one,  or  being 
daughters,  under  that  age,  or  without  having  been  mar- 
ried and  having  issue  who  should  live  to  attain  twenty- 
one  or  be  married,  then  the  income  was  to  go  to  John 
Adams,  the  brother  of  Augusta  Adams,  for  life,  and  after 
his  decease,  the  capital  to  his  children,  and  in  default  of 
children,  to  Stuart  Corbett,  to  whom  an  ultimate  gift 
of  it  had  been  limited  by  the  will  of  Elizabeth  Corbett. 
The  settlement  contained  an  advancement  clause. 

Mrs.  Lloyd  died  on  the  11th  of  April,  1828,  leaving 
Frances  Louisa  Lloyd,  the  only  issue  of  the  marriage, 
her  surviving. 

Frances  Louisa  Lloyd  attained  twenty-one  on  the 
26th  March,  1849,  and  the  grandfather  and  the  mother 
of  Mrs.  Lloyd  being  also  dead,  she  and  her  father 
filed  a  bill  in  April,  1854,  claiming  to  be  absolutely 
entitled,  between  them,  to  the  fund,  praying  a  transfer 
thereof,  and  a  declaration  of  the  rights  of  the  parties. 
They  contended  that  the  intention  was  to  give  an  ab- 
solute vested  interest  to  any  child  of  Augusta  Lloyd, 
who,  being  a  son,  should  attain  twenty-one,  or,  being 
a  daughter,  should  attain  that  age  or  be  married,  whether 
they  should  survive  their  parents,  or  either  of  them,  or 
not ;  and  they  submitted,  that,  if  that  was  not  the  pro- 
per construction  and  effect  of  the  settlement,  it  ought 
to  be  reformed  to  meet  and  carry  out  such  intention. 

Mr.  i2.  Palmer  and  Mr.  Sandys,  for  the  Plaintiffs. 
The  question  in  this  case  is,  whether  Miss  Lloyd,  who 
has  attained  twenty-one,  has  an  absolute  vested  interest 

in 
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1854.  iQ  ^^  fund,  in  reversion  expectant  upon  the  decease  of 
her  father,  or  whether  it  is  defeasible,  in  the  event  of  her 
dying  in  her  father's  lifetime,  in  which  case  the  limita- 
CocKiA.  tion  over  to  Stuart  Corhett  would  take  effect.  The 
settlement  purports  to  follow  the  wishes  of  Mrs.  Corhett 
expressed  in  her  will,  but,  subordinate  thereto,  to  make 
provision  for  Augusta  Adams  and  the  children  of  the 
marriage ;  and  the  clear  intention  of  the  parties  was,  \j6 
give  to  the  children  of  the  marriage  a  vested  interest  at 
twenty-one  or  marriage  as  to  daughters,  independently 
of  any  other  condition.  But  a  diflSculty  occurs  in  the  be* 
ginning  of  that  clause  of  the  settlement,  where  the  gift 
over  to  John  Adams  is  introduced,  and  the  question  is, 
what  effect  the  words  *'  living  at  the  decease  of  the  sur- 
vivor of  Augusta  Adams  and  Vaughan  Lloyd**  have, 
and  whether  it  is  thereby  intended  to  postpone  the 
vesting  in  the  children  till  after  the  decease  of  both 
parents  ?  We  contend,  that  it  is  not,  but  that  those 
words  must  be  considered  to  refer  to  the  event  of  there 
being  a  child  living  at  the  death  of  the  survivor,  who 
should  be  under  age,  and  the  gift  over  in  default  of  there 
being  "  such  child  "  must  refer  to  the  death  of  such 
child  under  age.  The  clause  does  not  clearly  express 
its  object,  but  the  construction  contended  for  is  in 
conformity  with  the  intention  and  wishes  of  the  parties, 
and  the  Court  favours  that  construction  which  will  best 
suit  the  convenience  of  families.  The  framers  of  the 
settlement  contemplated  providing  maintenance  for  the 
children  after  the  deaths  of  their  parents,  and  mixed  up 
the  limitation  for  that  purpose  with  the  gift  over.  The 
clause  was  intended  to  provide  only  for  infant  children 
after  the  deaths  of  their  parents. 

But,  if  the  Court  should  consider  the  latter  clauses 
restrictive  of  the  limitations  contained  in  the  former 
clauses,  we  contend,  that  the  settlement  ought  to  be 

reformed, 


CASES  IN  CHANCERY.  143 

reformed^  so  as  to  make  the  latter  clauses  of  the  settle-  1854. 
ment  clearly  express  the  intentions  of  the  parties^  and 
prevent  a  result  which  was  not  contemplated,  viz.,  the 
possibility  of  issue  being  unprovided  for,  or  taking  only 
a  contingent  interest.  On  the  point  of  construction  they 
cited  Howgrave  v.  Cartier  (a)  ;  Hope  v.  Lord  Clifden  (6)  ; 
Emperor  v,  Rolfe  (c)  ;  Woodcock  v.  Duke  of  Dorset  (rf); 
Schench  v.  Legh{e);  Jefferies v.  Reynous, cited  in  Schenck 
V.  Legh  {/);  King  v.  Hake  (g) ;  Powis  v.  Burdett  (A). 
And  as  to  the  reformation  of  the  instrument,  Beaumont 
V.  Bromley  (j). 

Mr.  FollettwaA  Mr.  Burgess^  ht  John  Adamsy  contra, 

Mr.  Waller,  for  the  trustees. 

Mr.  Lambert,  for  the  representative  of  Stuart  Corbett. 

The  Master  of  the  Rolls. 

Two  questions  arise  upon  this  settlement — first,  what 
is  the  construction  to  be  put  upon  the  limitations  con- 
tained in  the  various  clauses,  by  the  former  of  which 
a  vested  interest  is  given  to  the  issue  of  the  marriage, 
being  sons,  at  twenty-one,  and  being  daughters,  at 
twenty-one  or  marriage?  and  secondly,  whether  the 
settlement  can  be  so  altered  or  reformed  as  to  meet  the 
views  of  the  Plaintiffs,  and  make  the  latter  clauses 
consistent  with  the  former,  if  the  Court  should  be  of 
opinion,  that  the  construction,  or  meaning  of  the  settle- 
ment, as  it  now  stands,  is  adverse  to  their  views  ? 

The 

(a)  3  Va.  4-  B.  79.  (/)  9  Vts,  314. 
{b)  6  For.  499.  (g)  Ibid.  438. 

(c)  1  Va.  ten.  208.  (A)  Jbid.  428. 

(d)  3  Br.  C.  C.  569.  (t)  Turn,  if  Rmu.  41. 
(e)  9  Va.  300. 


144  CASES  IN  CHANCERY. 

1854.  'The  sl^te  of  the  case  is   this  : — Augusta  Adams 

married  Mr.  Lloyd,  and  is  dead^  leaving  her  husband 
and  one  daughter  her  surviving.  The  daughter  has 
attained  twenty-one,  and  claims,  together  with  her 
father,  to  be  now  entitled,  according  to  the  trusts  of  the 
settlement,  to  receive  the  whole  of  this  fund,  (which  is 
something  between  7,000/.  and  8,000Z.)  The  con- 
struction contended  for  on  the  other  side,  is,  that, 
though  it  was  vested  in  the  daughter  of  Augusta  Lloyd 
on  her  attaining  twenty-one,  yet  it  is  subject  to  be  di- 
vested and  to  go  over,  if  the  event  should  happen  of  her 
dying  in  the  lifetime  of  her  father.  I  do  not,  however, 
see  the  possibility  of  getting  over  the  express  words  of 
the  latter  clause  of  the  settlement — ''  if  there  should  be 
only  one  child  of  them,  the  said  Augusta  Adams  and 
Vaughan  Lloyd,  living  at  the  decease  of  the  survivor," — 
which  words  are  repeated  in  the  subsequent  clause; 
and  it  is  in  the  event  of  there  being  no  such  child  that 
the  fund  is  to  go  over,  first  to  John  Adams  and  his 
children,  and  in  default  of  children  to  Stuart  Corbett. 
There  is  no  doubt  that  the  marriage  was  the  sole  con- 
sideration of  the  settlement,  the  trusts  of  which  are  not 
executory  but  executed,  and  I  must  strike  the  words 
''living  at  the  decease  of  the  survivor"  out  of  the 
settlement  altogether,  if  I  were  to  decide  that  the  child 
of  Augusta  Lloyd,  though  twenty-one,  takes  an  abso- 
lute vested  interest  in  remainder  in  the  lifetime  of  her 
father.  The  words  are  much  too  strong,  for  me  to  dis- 
regard them  in  construing  this  settlement. 

But  it  is  contended,  that  the  settlement  was  made 
entirely  in  a  mistake,  and  that  the  intention  of  the 
parties  was  totally  different  from  that  expressed  by  those 
words,  which  have  been  by  mistake  imported  into  the 
clause;  and  that  the  settlement  ought  to  be  reformed 
to  meet  the  views  of  the  parties  to  it.     I  doubt  whether 

the 
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the  frame  of  the  bill  is  such  as  to  adroit  of  any  such 
relief  being  given  in  the  suit  as  at  present  constituted  ; 
but  assuming  it  to  be  so,  the  evidence  fails  in  showing, 
that  the  intention  of  the  parties  to  the  settlement 
was  different  from  what  is  there  expressed ;  nor  does 
there  appear  to  be  such  inconsistency  between  the 
several  clauses  as  is  alleged  to  exist.  The  settlement, 
referring  to  the  will,  expresses  an  intention  of  settling 
the  property  to  the  separate  use  of  Mrs.  Lloyd,  and  to 
make  a  provision  for  the  issue  of  the  marriage;  and 
accordingly,  the  settlement  is  one  on  Mr.  and  Mrs. 
Lloyd  and  the  issue  of  the  marriage.  As  to  the  objec- 
tion that  the  settlement  is  not  what  it  professes  to  be — 
a  provision  for  children,  because  the  children  are  made 
to  take  an  interest  contingent  on  their  surviving  their 
parents,  and  therefore,  they  might  be  left  unprovided 
for,  the  answer  is  obvious  : — the  only  case  in  which  that 
can  occur  is  provided  for  by  the  advancement  clause. 
This  settlement  was  made  in  1827,  now  twenty-seven 
years  ago,  and  no  mistake  was  discovered  till  now,  when 
the  father  and  daughter  want  to  dispose  of  the  fund.  I 
cannot  make  the  declaration  required,  and  the  suit  fails. 
The  costs  may,  however,  be  paid  out  of  the  fund. 
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1864. 


^^^  10.  PAWSON  V.  PAWSON. 

Aiw.  24. 

Abeqncttto  rpHOMAS  PAWSON,  the  tesUtor,  by  his  will, 

^i^trfth^  ^^^  ^®*   December,  1820,  bequeathed  as  fol- 

4i:  per  cent  lows: — *' Secondly,  I  give  and  bequeath   to  Fronds 

followed  hya,  Pow^on,  my  son,  60Z.  a  year,  out  of  the  4i  per  cent, 

direction  that  Bank  Stock.    This  is  not  to  be  sold  till  after  the  death 

■old  tin  after  of  the  said  Francis  Pawson  and  Mary  his  wife,  nor 

F*p***^*h'  ^^^^  ^^  youngest  child  is  twenty-one  years  of  age." 

wife,  nor  until  The  testator  then  gave  an  annuity  out  of  the  same 

chfli[^!^uld  ^^^^^  to  three  infants,   "  not   to   be  sold   until    the 

attain  twenty-  youngest  child  is  twenty-one  years  of  age,"  and  another 

(^dnratiooa  annuity  to  one  of  bis  daughters  for  life,  and  after. her 

perpetual  an-    decease  to  her  two  children  therein  mentioned,  and  he 
nmty. 
Sembk,  it  it   directed  that  it  should  not  be  sold,  ''  after  the  death  of 

rift*to*F  P  the  mother,  till  the  youngest  child  is  of  age.''  And 
the  testator  proceeded  thus: — "  Also  all  my  wearing 
apparel  to  Francis  Pawson,  my  son;  my  household  fur- 
niture, money,  and  all  property  not  mentioned  as  above 
to  be  equally  divided  between  the  six  persons  men- 
tioned in  this  my  will,  that  is  to  say,"  &c.,  Francis 
Pawson,  the  son,  being  one  of  the  six. 

The  testator  died  in  1826,  and  his  executor  set  apart 
a  sufficient  sum  of  3^1.  per  cent,  stock  (into  which  the 
4Z.  per  cents  had  been  converted)  to  answer  the  annuity 
of  60/.  bequeathed  to  Francis  Pawson,  and  the  divi- 
dends were  duly  paid  to  him  during  his  life,  he  being 
supposed  to  have  only  a  life  interest. 

Francis  Pawson  died  intestate  in  April,  1830,  leav- 
ing 
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ing  Mary  Pawson  his  widow,  and  the  Plaintiff,  Francis       1864. 

Sedgwick  Pawson^  and  three  other  children,  surviving. 

After  the  death  of  Francis  Pawson^  the  dividends  of 

the  34/.  per  cent,  stock,  set  apart  for  payment  of  the      Parson. 

annuity  of  60/.  were  paid  to  his  widow  till  her  death,  in 

March,  1863. 

A  question  being  then  raised  as  to  whether  the  an- 
nuity of  60Z.  was  a  perpetual  annuity,  or  whether,  upon 
the  death  of  Francis  Pawson  and  Mary  Pawson,  it 
ceased,  so  that  the  stock  producing  it  fell  into  the  re- 
sidue as  undisposed  of,  the  Plaintiff,  who  had  taken  out 
administration  to  his  father's  estate,  filed  a  bill,  in 
November,  1863,  against  the  two  Defendants,  who  were 
the  children  of  the  survivor  of  the  six  residuary  lega- 
tees, and  were  now  the  legal  personal  representatives  of 
the  testator,  to  have  the  trusts  of  the  will  carried  into 
execution,  and  for  an  account  and  a  declaration  of  the 
rights  of  the  parties. 

Two  of  the  children  of  Francis  Pawson  and  Mary 
his  wife,  died  intestate,  one  of  them  leaving  a  daughter, 
and  consequently  the  Plaintiff,  his  sister,  and  the 
daughter  of  the  deceased  child,  were  their  only  next  of 
kin. 

Mr.  R.  Palmer  and  Mr.  Waljbrd, ,  for  the  Plaintiff. 
The  points  are — first,  whether  the  annuity  of  60/.  is  a 
perpetual  annuity  in  point  of  duration?  and  if  so,  then, 
secondly,  whether  the  bequest  ought  or  ought  not  to 
be  construed  as  a  gift  of  an  annuity  to  Francis  Pawson 
for  life,  and  after  his  decease,  by  implication  to  Mary 
his  wife  for  life,  and  after  the  death  of  both,  to  the 
children  absolutely  ?  As  to  the  first  point,  the  annuity 
has  all  the  properties  of  a  perpetual  annuity.  It  is  a 
gift  out  of  a  fund,  and  it  is  not  to  be  saleable,  until  after 

l2  the 


148  CASES  IN  CHANCERY. 

1864.  tl^e  death  of  FroTicis  Pawson  and  Mary  his  wife,  and  the 
youngest  child  attaining  twenty-one.  It  is  called  '^  pro- 
perty not  mentioned  as  above/'  and  the  case  is  not  em- 
barrassed by  the  use  of  the  word  "  annuity."  Potter 
V.  Baker  (a);  Stokes  v.  Heron  {b);  Kerr  v.  Middksex 
Hospital  (c).  On  the  second  point,  whether  the  an- 
nuity, if  perpetual,  is  an  absolute  gift  to  Francis  Paw- 
sony  or  only  for  life,  with  gifts  over,  by  implication,  to 
his  wife  and  children,  the  case  of  Lee  v.  Busk(d)  is 
an  authority  in  favour  of  the  latter  construction  ;  but  in 
effect,  since  Francis  Pawson  died  intestate,  it  makes  no 
difference  how  the  bequest  may  be  considered  to  ope- 
rate, for  whatever  may  be  the  construction,  the  same 
persons  exactly  will  be  entitled  to  take. 

Mr.  Roupell  and  Mr.  JE?.  F.  Smith,  for  the  residuary 
legatees,  cited  Heron  v.  Stokes{e);  Stokes  v.  Heron(f); 
Wilson  V.  Maddison(g);  Blewitt  v.  Roberts {h);  Yates 
V.  Maddan{i);  Innes  v.  Mitchell {k) ;  and  contended, 
that  if  the  case  was  to  be  governed  by  authority  at  all, 
the  case  of  Wilson  v.  Maddison  was  conclusive. 

7^e  Master  of  the  Rolls  was  of  opinion,  that  the 

bequest  was  an  unlimited  gift,  and  that  there  were  no 

means  of  explaining  the  words  which  followed  the  gift, 

without  holding  it  to  be  absolute.     He  observed,  that 

the  effect  of  the  particular  limitation  was  not  in  question 

in  this  case,  seeing  that  the  same  persons  would  take, 

whatever  construction  might  be  put  upon  it.     All  that 

it  was  necessary  to  decide  was,  that  the  annuity  was  a 

perpetual  annuity  in  point  of  duration. 

The 


(a)  15  Beav,  489.  (g)  2  Y.  a(C.  C.)  372. 
(6)  12  CL  *  F.  161.  (A)  Cr.  ^  Ph.  274. 

(c)  2  De  G.  M,  if  G.  576.  (i)  3  Macn.  Sf  G.  532. 

((/)  14  Beav.  459.  (k)  6    ^es.  464;    affinned  9 

(e)  2  Dr.  if  War,  89.  Fef.  212 
(/)  12  CLifF,  161. 
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The  Plaintiff^  his  sister,  and  his  niece,  having  after- 
wards presented  a  petition  for  payment  to  each  of  the  two 
former  of  the  one-third  of  the  fund  to  which  they  were  re- 
spectively entitled,  and  for  the  transfer  of  the  remaining 
third  to  the  account  of  the  infant,  the  question  as  to  the 
limitation  of  the  annuity  was  raised,  it  being  of  impor- 
tance, in  respect  of  payment  of  probate  and  legacy  duty, 
whether  the  Petitioners  took  immediately  under  the  will 
of  the  testator,  or  as  the  next  of  kin  of  Francis  Pawson, 
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Pawson 

v. 
Pawson. 

Nov.  24. 


Mr.  R,  Palmer  and  Mr.  Welford,  for  the  Petitioners. 

The  Master  of  the  Rolls  intimated  his  impression 
to  be,  that  the  60/.  annuity  was,  by  the  will,  given  abso- 
lutely to  Francis  Pawson, 


HART  V.  TRIBE. 

D<rc.9, 11. 
nnHE   testator,   by  his  will,  appointed  his  wife  the  A  testator  con- 

-^      guardian  of  his   daughter  Emilys  and  of  «  the  ^>?^  ^" 
®  o  ^ '  widow  guai> 

boy  Frederick  B.  Hart^^  who  was  his  reputed  son,  and  dian  of  his  two 

lived  with  him.     By  a  codicil  to  his  will,  he  expressed  SSg^^iJ*" 

himself  as  follows : — "  I  hereby  bequeath  to  my  be-  him,  (one,  a 

loved  wife"  4,000/.,  &c.,  "  to  he  used  for  her  own  and  ch&d  of  an- 

the  children  s  benefit^  as  she  shall,  in  her  judgment  and  other  woman,) 

conscience,  think  fit."     On  the  construction  of  this  be-  her  4,000/. 

^„-„4.    **  to  be  used 
q"®S*'  for  her  own 
and  the  chil- 
dren's benefit,  as  she  should,  in  her  judgment  and  conscience,  think  fit."    This  (as  was 
held)  gave  the  widow  a  discretion  as  to  the  application  of  the  income  between  the 
three  objects,  which  this  Court  would  not  control,  if  bmA  fide  exercised.     Soon  after 
the  testator's  death,  the  maternal  relations  of  the  boy  removed  him  from  the  widow's 
custody.    The  widow  married  again,  and  appointed  one-eighth  of  the  capital  to  the 
boy  and  the  remainder  to  her  own  child.     The  Court,  notwithstanding  the  opposition  of 
the  widow,  who  offered  to  take  the  boy  back,  directed  30/.  a  year  to  be  allowed,  out 
of  the  income  of  the  4,000/ ,  for  his  education. 
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quest,  it  was  held  (a),  that  the  widow  had  the  fullest 
power  and  discretion  to  apply  the  interest  of  the  4,000/.9 
during  her  life,  as  she  should  think  fit,  for  the  benefit 
of  herself  and  the  child  ren,  and  that  the  Court  would 
not  control  this  discretion,  while  it  saw  that  it  was  bona 
fide  exercised. 

Soon  after  the  testator's  death,  the  boy  was  removed, 
by  some  of  his  maternal  relatives,  from  the  custody  of 
the  widow. 

After  the  decree  was  made  as  to  the  construction  of 
the  bequest,  the  matters  went  into  chambers,  and  the 
widow,  though  she  expressed  her  willingness  to  receive 
the  boy  back  into  her  custody  again,  resisted  the  payment 
of  any  sum  in  respect  of  his  education  and  maintenance 
elsewhere,  and  the  feeling  between  the  parties  appeared 
to  be  such,  as*  to  destroy  all  hope  of  the  establishment 
of  amicable  relations,  or  of  the  restoration  of  the  boy 
to  the  widow.  Under  these  circumstances,  the  matter 
was  brought  before  the  Court,  at  the  suggestion  of  the 
Court  itself,  to  consider  what  allowance  should  ]be  made 
for  the  boy's  education,  the  Court  being  of  opinion  that 
something  ought  to  be  allowed. 

It  appeared  that  the  boy  had  been  kept  at  home  for 
some  time  by  his  relatives,  but  that  in  the  month  of 
June  or  July  last,  he  had  been  sent  to  school  in  France. 
The  school  was  proved,  by  the  affidavits  which  were 
read,  to  be  a  lit  and  proper  school,  and  the  reason  for 
choosing  a  school  in  France  was  because  of  its  relative 
cheapness. 

The  expenses  of  the  school  at  which  the  boy  was 
placed  amounted  to  the  yearly  sum  of  36Z.  I85.,  pay- 
able 

(a)  See  18  Beav.  215. 
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able  half-yearly,  and  considerable  expenses  had  been 
incurred  9  in  reference  to  the  boy's  maintenance  and 
otherwise,  previoasly  to  his  being  sent  to  school. 

It  appeared  also,  that  the  widow  had  married  again, 
and  that,  on  her  second  marriage,  she  had  exercised  the 
power,  which  she  conceived  she  had,  of  appointing  the 
4,000/.,  and  she  had  thereby  given  600/.,  part  thereof, 
after  her  decease,  to  the  boy,  upon  his  attaining  twenty- 
one,  and  all  the  rest  to  her  daughter. 

Mr«  Roupell,  for  the  boy,  F,  B.  Hart,  contended, 
upon  the  terms  of  the  will  and  codicil,  that  he 
was  entitled  to  an  allowance  out  of  the  income  of 
the  funds.  He  observed,  that  they  contained  no  such 
power  of  appointment,  as  that  which  the  widow,  on 
her  second  marriage,  purported  to  exercise.  ,  He  asked 
the  costs  of  the  application,  that  the  boy's  mother 
should  be  appointed  guardian,  and  for  a  proper  allow- 
ance. 

Mr.  R.  Palmer,  for  the  widow.  The  testator  gave 
her  the  4,000/.  for  her  own  and  the  children's  benefit, 
as  she,  in  her  judgment  and  conscience,  should  think  fit, 
being  convinced  that  **  it  would  be  disposed  of  con- 
scientiously and  properly  by  her.  She  therefore  took 
an  estate  for  life,  with  a  power  of  appointment  after  her 
death,  as  in  Crockett  v.  Crockett  (a) ;  and  in  the  exer- 
cise of  this  power  she  has  duly  appointed  500/.  to  the 
boy,  and  the  rest  to  her  daughter.  [The  Master  of  tke 
Molls.  She  may  have  power  to  do  that.  I  express  no 
opinion  whether  she  has  or  not,  but  it  is  a  very  unequal 
division  ] 

Mr. 
(a)  1  Hare,  451. 
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1854.  Mr.  R.  Palmer.     If  the  Court  thinks,  that  under 

the  circumstances,  the  boy  ought  to  remain  under  the 
care  of  his  relatives,  the  widow  has  no  objection,  and 
she  is  willing  to  make  an  allowance  to  the  extent  of  the 
interest  of  the  500Z.  appointed  to  him.  Then  as  to  costs, 
the  application  was  occasioned  by  the  boy's  being  with- 
drawn by  his  relatives,  and  his  removal  from  the  widow's 
custody,  contrary  to  the  testator's  expressed  intentions, 
there  ought,  therefore,  to  be  no  costs  of  the  application. 

The  Masteb  of  the  Rolls. 

Looking  to  the  amount  of  nett  income,  after  payment 
of  income  tax,  and  to  the  circumstances  of  the  case,  I 
think  the  widow  ought  to  allow  30/.  a  year  towards  the 
boy*s  maintenance  and  education,  and  that  it  ought  to 
be  paid,  not  to  the  boy's  mother,  but  to  the  school- 
master, and  that  it  should  commence  from  the  21st  of 
February  last,  when  the  decree  was  made.  The  boy 
went  to  school  in  June  or  July  last,  and  therefore  let 
the  schoolmaster's  bill  for  the  half-year,  just  expiring, 
be  paid  out  of  the  next  January  dividend,  (a  whole 
year's  income  being  then  allowed  and  paid),  and  the  re- 
sidue thereof,  after  payment  of  the  schoolmaster's  half- 
yearly  bill,  be  applied  in  discharge  of  the  bills  con- 
tracted for  the  boy  previously  to  his  being  sent  to  school, 
as  far  as  it  will  go.  To  save  trouble  and  expense, 
let  it  be  paid  to  the  solicitor  on  the  other  side,  he  under- 
taking to  see  it  properly  applied.  The  lady  must  pay 
16Z.  every  half-year  in  future. 

As  to  costs,  they  were  occasioned  by  my  having  the 
case  brought  here  for  consideration,  after  seeing  in 
chambers  the  feeling  existing  between  the  parties ;  and 
a  great  deal  of  the  expense  has  been  occasioned  by  the 
lady,  who,  though  no  doubt  willing  to  receive  the  "boy, 

showed 
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showed  an  evident  resistance  to  the  payment  of  any 
sum  unless  the  boy  returned  to  her.  I  think,  there- 
fore, the  costs  must  come  out  of  the  4,000/.  I  shall  not 
appoint  the  boy's  mother  his  guardian.  Tribe. 


Hart 

17. 


The  Master  of  the  Rolls.  Dec.  11. 

I  think  that  in  this  case,  an  order  may  be  made,  to 
allow  the  boy  to  remain  at  the  school  in  France^  upon 
an  undertaking  being  given  to  bring  him  within  the 
jurisdiction  when  required. 


In  re  The  CUCKFIELD  Burial  Board.      Ex  parte 

The  Earl  of  ABERGAVENNY. 

Dec.  14. 
rpmS  was  a  petition  presented  by  the  Right  Honor-  inalienable 
■*•     able  William  Earl  of  Abergavenny,  praying  that  a  ^^^^^S^ 
sum  of  500/.,  which  had  been  paid  into  Court  for  the  section  of  the 
purchase  of  certain  land  taken  for  the  use  of  the  CwcA-  c^wlidL^or 
field  Burial  Board,  under  the  provisions  of  the  Lands  Act  (8  &  9 
Clauses  Consolidation  Act,  might  be  invested  and  the  and  may 

dividends  paid  to  the  Petitioner  until  further  order.  "^der  that  sta- 

tute, be  con- 
veyed by  the 

The  Petitioner  was  the  descendant  of  Sir  Edward  tenant  in  tail 

in  possession ; 
Nevill,  who  was  attainted  of  high  treason  in  the  reign  but  that  su- 

of  King  Henry  the  Eighth,  and  his  lands  declared  for-  extenftoAl 

feited  to  the  Crown.     By  an  act  of  2  &  3  Philip  k  Crown,  for  the 

Mary,  Sir  Edward  NevilVs  three  sons  were  restored  in  being'  specially 

blood  and  enabled  to  inherit  certain  lands  of  which  their  named  therein, 

the  rights  of 
father  had  been  tenant  in  tail  male  in  remainder,  under  the  Crown  are 

the  will  of  Geargey  then  late  Lord  of  Abergavenny ,  with  ^^^^"^ 

a  reservation  to  the  Crown,  on  failure  of  their  issue 

male, 
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lands  required  by  the  promoters  of  an  undertaking,  of 
which  they  may  be  possessed,  and  for  all  corporations, 
tenants  in  tail  or  for  life,  &c.,  to  sell  and  convey,  not  only 
on  behalf  of  themselves,  their  heirs,  &c.,  but  on  behalf 
of  every  person  entitled  in  reversion,  remainder  or  ex- 
pectancy, &c.  These  are  very  general  words,  including 
all  sorts  of  estates  and  interests,  and  giving  even  a 
tenant  for  life  power  to  convey,  so  as  to  bind  all  persons 
interested  in  reversion,  &c.  There  can  be  no  doubt, 
that  the  object  and  policy  of  the  Burial  Act  would 
favour  a  liberal  construction,  and  as  the  new  lands  pur- 
chased with  the  purchase-money  of  the  lands  taken 
are  authorized  to  be  treated  as  the  old  lands,  the  uses 
would  be  the  same.  As  to  the  interest  of  the  Crown, 
that  is  a  different  thing,  and  may  or  may  not  be  in- 
volved. [The  Master  of  the  Rolls.  The  right  of  the 
Crown  would  remain  the  same  to  the  purchased  lands 
as  to  the  old  lands.]  Yes.  The  Commissioners  of 
Woods  and  Forests  are  willing  to  give  up  the  interest 
of  the  Crown,  in  this  case,  for  a  small  sum,  but  then 
the  Crown  would  have  a  double  benefit,  first  it  would 
receive  a  compensation,  and  its  rights  would  remain 
the  same  as  before.  Still,  if  the  Court  should  decide 
that  Lord  Abergavenny  has  as  large  a  power  as  an 
ordinary  tenant  for  life,  the  Burial  Board  would  agree 
with  the  Commissioners  to  make  such  payment  as  they 
might  require. 


It  is  of  great  importance  to  have  this  particular  piece 
of  ground,  for  the  parish  church  is  contiguous,  and  it 
would  save  the  expense  of  a  chapel.  The  language  of 
the  7th  section  of  the  Lands  Clauses  Consolidation  Act 
is  very  general,  and  there  is  not  a  word  to  take  this 
case  out  of  it,  as  there  would  have  been,  had  it  been  so 
intended,  in  the  same  manner  as,  by  the  18th  section  of 
the  Fines  and  Recoveries  Abolition  Act,  cases  of  this 

kind 
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kind  are  specially  excepted.  The  object  of  the  special 
act  entailing  these  lands,  was  to  prevent  tenants  in  tail 
from  diverting  the  lands  from  the  issue  in  tail,  but  the 
Burial  Act^  which  was  passed  for  public  objects,  has  no 
such  purpose  in  view. 

Mr.  W.  M.  James  and  Mr.  Hansouy  for  the  Crown. 
The  Commissioners  of  Woods  and  Forests  are  willing 
to  convey  their  interest  in  the  piece  of  ground,  but  they 
are  desirous  that  a  precedent  should  not  be  established 
for  taking,  compulsorily,  under  any  act,  ground  in  which 
the  Crown  has  the  reversion.  They  would  rather  deal 
with  the  parties  by  agreement.  Here  there  is  a  rever- 
sion vested  in  the  Crown,  and  the  Lands  Clauses  Con- 
solidation Act  does  not  apply  to  the  Crown,  nor  can 
Crown  lands  be  taken  unless  specified  in  the  particular 
act.  They  referred  to  the  words  of  the  7th  section  of 
the  Lands  Clauses  Act,  which  enables  tenants  in  tail  to 
sell  and  convey  lands,  under  the  provisions  of  that  act, 
not  only  on  behalf  of  themselves,  but  also  of  every  *' per- 
son** entitled  in  remainder,  &c.,  and  they  contended,  that 
this  word  clearly  did  not  include  the  Crown. 


1864. 


The  Master  of  the  Rolls. 

The  language  of  the  Lands  Clauses  Consolidation 
Act  is  very  general,  and  extends,  in  my  opinion,  to  Lord 
Abergavenny^  notwithstanding  his  statutory  disability  to 
bar  the  entail,  and  I  think  he  has  power  to  sell  and  con- 
vey, so  as  to  bar  his  heirs  in  tail  and  the  remaindermen, 
other  than  the  Crown.  But  the  reversion  in  these  lands 
is  in  the  Crown,  and  the  Crown  cannot  be  bound  by  an 
act  of  Parliament,  unless  specially  named  therein.  Lord 
Abergavenny  cannot,  therefore,  effectually  convey  the 
land  without  the  concurrence  of  the  Crown.    Take  the 

order 
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order  without  prejudice  to  the  rights  and  interests  of 
the  Crown.     The  act  disposes  of  costs. 


Note — Aa  to  when  the  Kid^  is  bound  by  acts  of  Parliament,  with- 
out being  expressly  named,  see  6  Bac.  Abr.  tit  *<  Prerogative"  (E),  5  ; 
MagdaUn  College  case,  11  Co.  66  b;  see  p.  70;  Attorney- General  v. 
DonaUton,  7  Mee,  4-  IT.  422;  10  Mee.  ^  IV.  U7 ;  Attorney-General 
T.  AUgood,  Parker,  16;  cited  7  Mee,  if  W.  422;  Attorney-General 
Y.  Magdalen  College,  18  Beav.  223 ;  and  Dwarrit  on  Statutet  (1st  ed.), 
668. 


rpHE  purchase-money  of  a  piece  of  ground  taken,  in 
1824,  by  the  Justices  of  the  peace  of  the  city  and 


In  re  The  Justices  of  COVENTRY. 
Dec.  4,  20. 

The  costs  of 

payment  out 

of  Court  of 

money  paid  in,  county  of  the  city  of  Coventry,  under  the  46th  and 

section  of  the  46th  sections  of  the  stat.  4  Geo.  4,  c.  64  (Gaol  Act), 
c**64*(Gjw1  **  ^^^  ^^^  8*®^  ^^  Coventry,  was  paid  into  Court,  under 
Act),  being  the  67th  section  of  the  same  act,  to  the  account  of 
"  Ex  parte  the  Justices  of  the  Peace  for  the  city  and 
county  of  the  city  of  Coventry ^  the  account  of  the  devi- 
sees, under  the  will  of  E.  Morris,  of  lands  purchased 
by  the  said  justices  of  the  city  and  county  of  the  city 
of  Coventry.^*  By  the  same  67th  section,  the  costs  of 
such  payment,  and  of  the  purchase  of  other  lands,  were 
directed  to  be  paid,  as  the  Court  should  direct,  by  the 
said  Justices,  out  of  monies  received  under  the  act. 


the  purchi 
money  of  lands 
taken  by  jut- 
ticesofthe 
peace  under 
the  45th  and 
46th  sections 
of  the  same 
act,  were  or- 
dered to  be 
paid  by  the 
corporation  of 
a  borough, 
who,  under  the 
Municipal 
Corporation 
Act,  repre- 


The  powers  given  to  the  Justices,  by  the  stat.  4  Geo. 
4,  c.  64,  were,  by  the  Municipal  Corporation  Act  (5  k 

council  of  the 


ticm  by  wiiom  6  WiU.  4,  c  76),  transferred  to  the 

the  lands  were  boroughs   named   in   the  schedule   thereto,  of  which 

A  party  who,  Coventry  was  one. 
from  the  head-  a  Aai* 

ingoftheac-  ^"^"^ 

count,  was 
properly  served  with  a  petition,  but  whose  appearance  was  unnecessary,  refused  his  costs. 
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After  the  passing  of  the  latter  act,  doubts  having  1854. 
arisen  as  to  the  boundary  of  the  city  and  county  of  the 
city  of  Coventry,  and  the  county  of  Warmck,  and  the 
administration  of  justice  being  thereby  impeded,  the 
Stat  5  &  6  Vict.  c.  110,  was  passed,  and  thereby  the 
city  and  county  of  the  city  of  Coventry  was  re-annexed 
to  the  county  of  Warwick,  the  jurisdiction  of  the  Jus- 
tices, with  certain  exceptions,  was  abolished,  and  ex- 
clusive jurisdiction  within  the  city  of  Coventry  given  to 
the  persons  appointed  under  a  separate  commission  of 
the  peace,  granted  to  the  borough  of  Coventry.  The 
gaol  of  Coventry  was  thereby  also  made  the  common 
gaol  for  the  county  of  Warwick,  and  to.be  under  the 
control  and  management  of  the  Justices  of  the  county. 

A  separate  commission  of  the  peace  had  been  granted 
to  the  borough  of  Coventry,  and  a  separate  set  of  Jus- 
tices was  now  appointed. 

A  petition  was  presented  for  payment  of  the  fund 
out  of  Court,  and  for  payment  of  the  costs.  It  was 
served  on  the  clerks,  both  of  the  Justices  of  the  county 
of  Warwick  and  of  the  borough  of  Coventry,  and  sub- 
sequently, by  the  direction  of  the  Court,  upon  the  town- 
clerk  of  Coventry.  There  was  no  question  as  to  the 
disposal  of  the  fund,  but  only  as  to  the  costs. 

Mr.  Lloyd  and  Mr.  Bagshawe,  for  the  Petitioners, 
asked,  that  the  costs  should  be  paid  by  the  parties  re- 
presenting the  former  justices,  who  took  the  land. 
There  being  three  classes  of  Justices,  first,  the  Justices 
of  the  city  and  county  of  the  city  of  Coventry,  who  still 
exist,  but  whose  functions  were  transferred  to  the  jus- 
tices of  the  county  of  Warwick;  secondly,  the  magis- 
trates of  that  county ;  and,  thirdly,  the  borough  jus- 
tices.    And   by  the  Municipal  Corporations  Act,  the 

powers 
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1854.  powers  and  rights  which  formerly  belonged  to  the  Jus- 

^•^^v^^  tices  pf  the  city  and  county  of  the  city  of  Coventry, 

l^e  under  the  4  Oeo,  4,  c.  64,  are  transferred  to  the  corpo- 

Justices  of  ration  of  Coventry,    The  question  then  is,  who  are  to 

COYBNTRT.  ,        -r»      .   .  •  « 

pay  the  retitioner  s  costs  : 

Mr.  Welford  appeared  for  the  Justices  of  the 
borough,  who  had  been  served  with  the  petition,  and 
asked  their  costs. 


TTie  Master  of  the  Rolls. 

It  is  clear  that  the  borough  Justices  have  nothing  to 
do  with  the  matter.  It  is  true,  indeed,  that  from  the 
form  of  the  account,  it  became  necessary  to  serve  them, 
but  there  was  no  necessity  for  their  appearing,  and 
they  are  not  entitled  to  the  costs  of  their  appearance  (a). 
In  relation  to  this  particular  matter,  the  corporation 
of  Coventry  represents  the  former  Justices  by  whom 
the  land  was  taken,  and  they  must  pay  the  costs  of  this 
application. 

(a)  Tempkmanv.WarrinBtofiy  24;  Bruce  y,  Kinlock,\\  Beao. 

\Juc.ifW. 377 ;  Garey  ▼.  Whit-  432 ;  Kilm'mster  ▼. Noel,  1 2  Beav. 

tingham,  Tum.SfK  405;  Bam-  246;  Rowley  v,  Adams,  16  Beav. 

/ordY.  Watts,  2  Beao.  201 ;  Craw-  3 1 2. 
shay  V.  Tharnion,  2  MyL  Sf  Cr. 
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ACASTER  V.  ANDERSON. 

Jan,  12,  15. 
A     SUMMONS  was  issued  (a)  in  chambers,  on  the  An  order  was 
-^    application  of  the  Plaintiff,  representing  himself  ^^^e^ecuu^^^^^ 
to  be  a  residuary  legatee,  calling  on  the  Defendant,  the  in  chambers, 
executor,  to  show  cause,  in  chambers,  why  an  order  for  accounts 

the  administration  of  the  estate  of  the  testator  should  wnder  the  15 

&  16  Vict. 

not  be  granted.  c.  86,  s.  45. 

The  executor 
insisted  on  a 

An  order  for  administration  was  accordingly  made,  '^fle^^f-  M*l^» 

^  ^  that  there 

on  the  27th  of  November y  though  it  appeared,  by  aflS-  being  no  juris- 

davitof  the  Defendant,  that  in  1843,  a  settlement  of  2L''?he%^' 

accounts  had    been  come  to,  and  that  on  the  4th  of  lease  on  sum- 

May^  1844,  the  Plaintiff  had  executed  to  the  Defendant  "der'waa  irre- 

a  release  of  all  demands.  gular. 


It  was  now  moved,  on  behalf  of  the  Defendant,  to 
discharge  the  order. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  in  support  of 
the  motion,  argued,  that  the  release  was  a  bar  to  any 
account,  and  that  the  chief  clerk  had  no  jurisdiction  or 
authority  to  set  it  aside. 

Mr.  Batten,  contra,  insisted  that  the  release  had  been 
given  under  such  circumstances  as  to  render  it  ineffec- 
tual, and  that  it  was,  therefore,  no  bar  to  the  accounts 
asked.      He  cited  Roche  v.  MorgeU(]b),  to  show  that 

the 

(a)  Under  15  &  16  Vict.  c.  56,  s.  45.         (6)  2  &A.  if  Lef.  721. 
VOL.  XIX.  M 
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1856. 


the  release  was  unavailing.    He  also  referred  to  Acaster 
V.  Anderson  {a). 

The  Masteb  of  the  Rolls. 

I  am  of  opinion,  that  this  order  was  not  properly 
made  on  summons.  There  being  an  existing  release^  it 
was  necessary  to  file  a  bill  or  claim  for  the  account, 
submitting,  at  the  same  time,  the  circumstances  to  show 
that  this  release  was  no  bar. 

It  would  be  impossible  to  deal  with  these  cases,  if 
the  chief  clerk  had  authority,  on  summons,  to  set  aside 
a  release.  The  enactment  was  intended  to  apply  to  a 
simple  case  of  administration,  although,  in  the  course 
of  the  prosecution  of  the  order,  very  difficult  questions 
might  arise;  but  here,  the  point  is,  whether  any  account 
whatever  should  be  taken  or  not,  and  which  involves 
the  question  whether  the  release  is  to  be  set  aside.  This 
is  a  matter  to  be  decided  in  Court,  and  not  upon  sum- 
mons in  chambers.  As  the  matter  now  stands,  I  am  of 
opinion  that  I  ought  to  discharge  the  order,  with  liberty 
for  the  Plaintiff  to  take  such  proceedings  as  he  may  be 
advised. 


(a)  1  Robcrtton,  733. 
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BUNTING  V.  MARRIOTT. 

Nov.  14. 

THOMAS  MABRIO  TT,  by  his  will,  dated  in  1843,  A  bequest  lo 
.   .  .         I  •      X     u  •  1  J   the  trustees  of 

gave  certain  pecuniary  legacies  to  his  nephews  and  a  chapel,  "to- 

nieces.   the  children   of  his  brother  William ^  and   to  wards  the  re- 
duction of 
various  other  persons.     He  also  gave  legacies  to  sundry  their  debt  on 

charitable  institutions,  of  which  one  was  "  to  the  trustees  J)***  chapel," 

'  ^  held  to  be  pay- 

of  Great  Queen  Street  Chapel,  towards  the  reduction  of  able  to  the 

their  debt  on  that  chapel,  1,000/.  steriing."    The  will  Jtiughthe 

contained  this  clause : — "  And  as  to  all  the  rest  and  debt  incurred 

residue  whatsoever  and  wheresoever,  I  direct  my  exe^  chapel  had 

cutors,  after  payment  of  my  just  debts,  and  my  funeral  !°"^^^??*«. 

and  testamentary  expenses,  to  pay  the  residue  of  my  and  the  only' 

personal  estate  and  effects  into  the  hands  of  the  Trea-  ^^Jed  wm"' 

surer  of  the  Fund  for  the  superannuated  Preachers  and  one  owing  by 

Widows  of  Wesleyan  Ministers.     All  my  said  legacies  in^Uspecrof 

bequeathed  to  charitable  purposes  to  be  a  charge  on  my  ilJ«  chapel. 

Bank  stock  and  India  stock  only,  &c I  give  own  individual 

and  bequeath  all  my  freehold,  copyhold  and  leasehold  responsibility. 

estates,  and  all  my  mortgages  (if  any),  and  any  other  "  the  treasurer 

interest  I  may  have  in  land,  to  my  executors,  in  trust  to  ^he^uDer- 

sell  and  stand  and  be  possessed  of  the  proceeds  thereof,  annuated 

in  trust  to  apply  the  same  in  part  payment  of  the  several  S^dows  of *° 

and  respective  legacies  I  have  bequeathed  to  ray  nephews  ^®*'®y*^*" 
.      .  1         1  .1  1  i*  -rwT  11.        nisters.   There 

and  nieces,  the  children  of  my  late  brother  William  being  no  such 

Marriottrkc.  Sw":"  ^ 

^"®  Itinerant  Me- 
thodist 
Preachers*  Annuitant  Society"  might  take. 
The  testator  bequeathed  certain  pecuniary  legacies,  and  he  gave  his  leasehold  estates 
*  rthe  p         '   "  ' 


to  bis  executors,  to  sell  and  apply  the  proceeds  in  part  payment  of  the  legacies.    Held, 
that  the  leaseholds  were  to  be  applied,  as  far  as  they  would  extend,  in  pavment  c'  " 
legacies,  and  that  the  deficiency  was  to  be  paid  out  of  the  general  personal  estate. 
"'    -  -  ■      •   heidn        ••-  '•  ---  • 

m2 
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1854. 

Bunting 

V. 

Marriott. 


The  testator  died  in  1851,  and  his  executors  having 
instituted  an  administration  suit,  a  decree  was  made  in 
January,  1853,  directing  inquiries,  &c.  The  chief  clerk 
issued  his  certificate  in  July,  1854,  and  the  cause  now 
came  on  for  further  directions,  and  upon  a  motion  to 
vary  the  certificate. 

It  appeared  that  the  testator,  at  the  time  of  his 
decease,  had  no  real  estate,  but  was  entitled  to  certain 
bonds  from  the  trustees  of  Tot  hill  Fields  Improvements, 
to  secure  money  borrowed  by  them  on  the  credit  of  the 
rates,  under  the  provisions  of  the  6  Geo.  4,  c.  cxxxiv., 
and  was  also  entitled  to  certain  leaseholds  and  other 
personal  estate  of  considerable  value. 

The  Queen  Street  Chapel,  mentioned  in  the  will,  was 
built  in  1817,  but  all  the  debt  incurred  for  building  it 
had,  long  before  the  date  of  the  testator's  will,  been  paid 
off.  There  was  no  charge  on  it,  strictly  speaking  ;  but 
the  trustees  had  incurred  some  debt,  in  respect  of  it,  on 
their  own  individual  responsibility. 


There  was  no  fund  coming  within  the  exact  descrip- 
tion of  "  The  Fund  for  the  superannuated  Preachers  and 
Widows  of  Wesleyan  Ministers,"  but  there  was  a  fund 
called  "The  Worn-out  Ministers  and  Ministers'  Widows' 
Auxiliary  Fund,"  commonly  called  or  known  by  the 
name  of  "The  Preachers'  Fund,"  and  applied  primarily 
in  providing  for  superannuated  preachers  and  preachers' 
widows,  but  sometimes  also  in  making  small  payments 
to  the  children  of  deceased  preachers.  There  was  also 
a  fund  belonging  to  a  society  called  "The  Itinerant 
Methodist  Preachers'  Annuitant  Society,"  for  the  benefit 
of  Methodist  preachers  and  their  widows,  generally 
called  "  The  Preachers'  Fund  Society."  The  testator 
was  an  annual  subscriber  to  the  former  up  to  his  death, 

and 
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and  to  the  latter  he  had  once  (in  1826)  given  a  donation        1854. 

of  30/.  ^-^^^ 

Bunting 

The  chief  clerk  certified,  that  the,  fund  answering  Marriott. 
the  description  of  "  The  Fund  for  the  Superannuated 
Preachers  and  Widows  of  Wesleyan  Ministers,"  was  the 
fund  of  "The  Itinerant  Methodist  Preachers*  Annuitant 
Society."  The  next  of  kin  of  the  testator  objected  to 
this  certificate,  contending,  that  the  whole  bequest  of 
the  residue  of  the  testator's  estate  was  void  for  uncer- 
tainty, or,  at  all  events,  that,  to  the  extent  of  the  lease- 
holds and  the  Tothill  Fields  Improvement  bonds,  it 
was  void  under  the  Statute  of  Mortmain.  A  question 
also  arose,  as  to  whether  the  bequest  to  the  Queen  Street 
Chapel  was  a  valid  bequest.  Another  question  was 
also  raised,  as  to  whether  the  legacies  to  the  testator's 
nephews  and  nieces  were  charged  upon  and  payable  out 
of  the  leaseholds  alone  ;  or  whether  they  were  primarily 
payable  thereout,  and  then  out  of  the  other  personal 
estate. 

Mr.  Follett  and  Mr.  Rasch^  for  the  Plaintiffs,  the 
executors,  opened  the  case,  and  stated  the  several  points 
in  question. 

The  Masteb  of  the  Rolls  was  of  opinion>  that  the 
gift  to  the  trustees  of  the  Qaeen  Street  Chapel  was 
good. 


Mr.  R,  Palmer  and  Mr.  Speedy  for  the  next  of  kin  of 
the  testator.  The  bequest  of  the  residue  of  the  tes- 
tator's personal  estate  and  effects  to  "  The  Treasurer  of 
the  Fund  for  the  Superannuated  Preachers  and  Widows 
of  Wesleyan  Ministers,"  is  void  for  uncertainty.  Of 
the  two  societies  claiming  the  fund,  the  one  has  as  good 
a  right  as  the  other ;  neither  of  them  answers  the  de- 
scription ; 
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scription  ;  and,  therefore,  the  bequest  is  uncertain  as  to 
the  objects  of  it,  and  consequently  void.  In  the  former, 
the  term  **  ministers,"  not  '^  preachers, "  is  used,  and 
moreover  it  extends  to  children  of  deceased  ministers ; 
the  latter,  no  doubt,  contains  in  its  description  the  word 
**  preachers,"  but  it  extends  to  itinerant  preachers.  The 
objects  are  therefore  uncertain,  and  the  gift  void. 

Mr.  Wickens,  for  the  Attorney-General,  contended, 
that  according  to  the  principle  laid  down  in  Simon  v. 
Barber  (a),  the  next  of  kin  had  no  loctu  standi  before 
the  Court,  for  though  the  gift  might  be  void  for  uncer- 
tainty, still  the  next  of  kin  would  not  take,  because, 
whenever  a  charitable  gift,  from  whatever  cause,  failed, 
the  Crown  had  a  right  to  appoint,  by  sign  manual,  the 
charitable  purpose  to  which  the  fund  should  be  applied. 
So  that,  if  it  should  be  doubtful,  in  this  case,  what 
charity  was  meant,  the  gift  was,  nevertheless,  a  good 
bequest  to  a  charity. 

Mr.  S.  Thompson,  for  a  Defendant 

Mr.  Goldsmith,  for  "  The  Worn-out  Ministers  and 
Ministers'  Widows'  Auxiliary  Fund,"  did  not  press  their 
claim. 

Mr.  Roupell  and  Mr.  Ellis,  for  "  The  Itinerant  Me- 
thodist Preachers'  Annuitant  Society,"  were  not  called 
on. 

The  Master  of  the  Rolls.     If  the  charity  to  which 

the  fund  is  given  does  not  exist,  there  is  no  gift  at  all 

to  a  charitable  purpose;    but  there  can  be  no  doubt 

that  one  of  the  two  societies  in  question  was  meant  by 

the  testator,  and  as  there  is  no  contest  between  them, 

there 
{a)  5  J<tt».  112  &  TamlAA, 
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there  is  no  intestacy.     I  should,  I  think,  have  given  it 

to  the  former  of  the  two,  but  as  Mr.  Goldsmith  does 

not  dispute  it,  I  shall  affirm  the  certificate  of  the  chief  „^ 

clerk.  MAERioTf. 


Mr.  /2.  Palmer  ^ud  Mr.  Speed.  It  will  be  contended, 
that  the  testator  has  thrown  all  the  legacies,  not  of  a. 
charitable  nature,  on  the  realty,  so  as  to  leave  the  personal 
estate  for  the  benefit  of  the  latter ;  but  on  the  part  of 
the  next  of  kin  it  is  submitted,  that  is  not  so.  The  tes- 
tator gives  his  brother  William  Marriott^s  children,  and 
others,  certain  legacies,  and  he  gives  certain  legacies  also 
to  sundry  charitable  institutions.  He  then  gives  his  re- 
siduary personal  estate  and  effects  to  the  Treasurer  of 
the  Fund  for  the  superannuated  Preachers,  &c.,  directing 
at  the  same  time,  all  his  legacies  bequeathed  to  charita- 
ble purposes  to  be  a  charge  on  his  Bank  stock  and  India 
stock  only.  He  next  gives  his  freehold,  copyhold  and 
leasehold  estates,  &c.,  to  his  executors,  in  trust  to  sell 
and  apply  the  proceeds  in  part  payment  of  the  legacies 
to  his  nephews  and  nieces,  the  children  of  his  brother 
William,  and  he  makes  no  disposition  of  the  residue  of 
the  proceeds.  Now  it  turns  out  that  there  are  no  free- 
holds or  copyholds  or  property  savouring  of  realty, 
except  the  leaseholds  and  the  Tothill  Fields  Improve- 
ment bonds,  if  they  should  be  so  held,  and  the  lease- 
holds are  not  more  than  sufficient  to  pay  the  legacies  of 
the  nephews  and  nieces.  It  is  said,  that  the  leaseholds 
are  exclusively  charged  with  these  latter  legacies,  but  it 
is  submitted  that  they  are  only  partially  applicable  to 
their  payment,  and  that  the  operation  of  the  general 
rule  of  law,  which  requires  the  personal  estate  to  be 
first  applied  in  payment  of  legacies,  is  not,  in  this  case, 
to  be  contravened.  The  testator  directs  the  realty  to  be 
sold,  and  the  proceeds  applied  in  payment  of  the  legacies, 

but 
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but  that  does  not  exonerate  the  personal  estate.  Gray 
V.  Minnethorpe  (a),  nor  throw  the  legacies  on  the  lease- 
holds, particularly,  as,  in  the  case  of  the  charities 
charged  on  the  stock,  he  uses  the  word  "  only."  Then 
it  is  clear  the  bonds  are  within  the  Mortmain  Act,  being 
an  interest  in  land. 

Mr.  Roupell  and  Mr.  Ullis  were  not  heard. 

The  Master  of  the  Rolls. 

I  think  the  leaseholds  are  to  be  specifically  applied  in 
payment  of  the  particular  legacies  given  to  the  nephews 
and  nieces.  This  is  quite  different  from  the  case  where 
a  direction  is  given  to  make  a  mixed  fund  for  payment 
of  legacies.  The  words  "  in  part  payment,"  are  equiva- 
lent to  "  in  payment  as  far  as  the  proceeds  will  ex- 
tend." That  is  the  meaning  of  the  words,  and  the  lease- 
holds not  being  sufficient,  in  fact,  to  pay  the  legacies, 
if  the  words  "  in  part  payment"  had  not  been  inserted, 
it  might  have  been  supposed,  that  the  testator  meant 
the  nephews  and  nieces  to  take  the  value  of  the  lease- 
holds and  no  more,  but  being  inserted,  it  is  clear  that 
the  deficiency,  if  any,  was  to  be  provided  out  of  the 
general  personal  estate.  The  leaseholds  must  therefore 
be  first  applied,  and  if  insufficient,  then  the  personal 
estate. 

The  bonds  are  not  an  interest  in  land,  and,  therefore, 
not  within  the  Statute  of  Mortmain. 

Costs  of  all  parties  out  of  the  estate, 
(a)  3  Ves.  103. 
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1854. 


BAILEY  V.  HUGHES. 

Dec.  8. 
T  ADY  TEMPEST  made  her  will,  in  the  form  of  A  testatrix 
-^     a  letter  addressed  to  Mr.  Piatt,  as  follows :—        ff/ue  toT  B 

her  executor, 
"  My  dear  Sir,  "  August  6th,  1817.      i^J^™^  [^c 

**  Considering  the  uncertainty  of  life,  and  the  dis-  children  or 
agreeable  effects  which  often  arise  from  a  person's  dying  f^x^^^^hr** 
without  a  will,  I  shall  be  much  obliged  to  you  to  draw  should  think  it 
up  mine,  to  the  following  effect : — You  know  how  little  ^Se  to^^&c." 

I  have  to  leave,  therefore  it  could  not  do  much  good,  The  will  was 
J.  . ,    ,  1         1.    1      1         /.  .       contested,  and 

divided  among   many ;  what  little   benefit  may  arise  in  answer  to  a 

from  what  I  leave,  I  should  wish  to  be  possessed  by  a  ^®"®f  ^^°"'  ^" 

'  r  J       proctor  re- 

child,  or  at  least  a  grandchild,  of  your  late  uncle,  Mr.  questing,  in 

Henry  Hughes;  therefore,  I  think  the  best  way  will  be,  {Jjg^'lewing 

to  leave  whatever  I  have  to  dispose  of,  in  trust  to  you,  bis  interest, 

far  the  benefit  of  such  child  or  grandchild,  as  you  shall  ii,e  persons 

think  it  will  be  most  acceptable  to,  at  the  time  of  my  most  inte- 
.  ,  .  ,,.,11  .     .  .,  ,     rested,  or  one 

decease.     1  mention  a  grandchild,  because  it  is  possible  of  them,  in 

I  may  outlive  the  natural  uncle  of  the  children,  Mr.  iJ.  ^'f  tVa^'oil)? 

Radford,  in  which  case,  I  hope  they  will  be  provided  a  proctor  and 

for,  either  by  marriage  or  from  what  they  will  derive  j^^jj  ^f  * 

from  their  uncle,  and  I  should  wish  to  leave  you  at  scripts,  A.  B. 

stated,  hy 
liberty  to  choose  what  you  like,  for  your  use,  during  name,  '*  the 

your  lifetime,  remembering  the  trouble  you  have  had  children  whom 
with   my  business,   for  which    I  think  myself  highly  mav  benefit," 
indebted  to  your  friendship.     I  well  know  the  regard  ™guined  that 

your  uncle  had  for  you,  and  I  should  wish  to  appoint  oaving  thus 

«r         ..  ,  determined, 

you  my  executor.    Very  sincerely  yours,  t^eir  father 

"  S.  P.  TeMPBST.        •bould  make 
the  affidavit. 
"  Since  Held,  that  this 
amounted  to 
a  valid  appointment  of  the  residue. 
A  power  to  appoint  personalty  amongst  a  class,  mav,  if  no  formality  be  required^  be 
executed  by  merely  naming  the  parlies  to  be  benefited,  semble. 
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1864.  "  Since  writiDg  the  above,  it  occurs  to  me,  that  it  is 

not  impossible  that  some  of  the  deeds  which  I  have 
executed  may  be  informal,  or  that  by  some  circumstance 
which  may  hereafter  arise,  I  may  be  possessed  of  addi- 
tional property,  but  be  it  what  it  may,  I  should  wish  it 
to  be  left  conformable  to  what  I  have  mentioned  in  my 
letter,  with  respect  to  the  children  or  grandchildren  of 
your  late  uncle,  reserving  to  yourself  your  liberty  of 
cboosii^  wbat  you  like  for  your  own  use  for  your  life, 
afterwards  to  go  to  the  uses  of  my  will.'* 

The  testatrix  died  on  the  31st  of  July,  1821.  Mr. 
Radford,  mentioned  in  the  testatrix*s  will,  survived  her, 
and  died  in  1822,  having  made  some  gifts,  by  his  will, 
to  the  children  of  Henry  Hughes,  but  not  to  Jane 
Leeingham,  who  had  predeceased  him. 

Henry  Hughes  had  had  nine  children,  viz.,  AleX' 
ander,  who  died  in  1816,  Anna,  who  died  in  1819,  Jane 
Lesingham,  who  died  in  1820,  and  six  others.  Jane 
Lesingham  had  left  four  infant  children  (the  claimants). 

In  the  year  1823,  and  in  the  course  of  the  proceeding 
in  the  Ecclesiastical  Court,  for  the  purpose  of  proving 
the  will  of  Lady  Tempest,  which  was  opposed  by  her 
next  of  kin,  the  following  correspondence  passed  be- 
tween Mr.  Phut  and  Mr.  Roihery,  a  proctor  acting  in 
the  proceedings.  On  the  14th  of  January,  1823,  Mr. 
Rothery  wrote  Mr.  Piatt  the  following  letter  :— 

"  Tempest  deceased. 
"  Dear  Sir,  "  14th  January,  1823. 

''  I  have  been  anxiously  waiting  an  answer  to  my 
letters  of  the  3rd  and  23rd  ultimo,  to  which  I  beg  your 
particular  attention.     On  the  last  Court  day,  it  was, 
with  the  greatest  difficulty,  that  administration  was  pre- 
vented 


Baxlst 
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▼ented  being  decreed  to  the  adverse  perty^  but  the  Court 
has  directed  the  administration  to  pass  on  the  next 
Court  day,  viz.,  the  20th  instant^  unless  we  bring  in  an 
affidavit  of  scripts  and  proxy  on  that  day.  Uvquzb. 

*^  I  accordingly  forward,  for  your  immediate  signa- 
ture, an  affidavit,  and  also  a  commission  to  swear  you 
thereto,  which  you  must  get  executed  and  return  it  im- 
mediately, when  so  done,  together  with  a  reply  to  my 
letter  of  the  3rd  ultimo,  as  to  whether  you  intend  to 
release  your  interest  under  the  will,  according  to  the 
advice  of  Dr.  Lushington,  in  order  to  render  yourself 
available  as  a  witness  in  the  cause;  in  which  latter  case, 
I  will  thank  you  to  send  me  word,  per  return  of  post, 
the  names  of  the  grandchildren^  or  one  of  them,  who  are 
the  persons  most  interested  under  the  will;  when  I  will 
send  down  to  them  a  proxy,  to  be  executed  by  them, 
for  the  purpose  of  appointing  their  proctor.  But  should 
you  decide  to  proceed  in  your  own  name  and  person, 
I  will  then  enclose  you  a  proxy,  for  your  own  signature, 
and  which,  together  with  the  affidavit  of  scripts,  must 
be  returned  to  me  before  the  20th  instant,  otherwise  the 
cause  will,  on  that  day,  be  entirely  disposed  of  by  the 
Court.     Waiting  your  immediate  reply,  I  am,  &c. 

"  William  Rothert. 

^'P.S. — I  presume  all  the  children  are  minors,  if  not, 
the  name  of  any  one  will  do,  for  the  purpose  of  carry- 
ing on  the  suit.  Should  they  all  be  minors,  send  me, 
per  return  of  post,  the  names  and  descriptions  of  the 
father  of  any  of  them.  If  you  determine  not  to  pro- 
ceed, then  1  will  send  a  fresh  commission  to  take  his 
affidavit  as  to  these  scripts,  which  you  may  hand  over 
to  him." 

On 
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1854.  On  the  \6ih  of  January,  1823,  Mr.  Piatt  answered 

^*^/^^  such  letter  as  follows : — 
Bailet 

o. 
HwoHEs.  In  re  Lady  Tempest. 

"  Dear  Sir, 

*^  As  Dr.   Lushington  seems  to  think,  and 

you  also  are  of  opinion,  there  is  a  much  better  chance 

of  establishing  the  testamentary  papers  in  this  business, 

by  my  renouncing  the  executorship,  and  releasing  any 

interest  I  may  have  under  it,  I  am  willing  to  do  so, 

and  you  will  therefore  send  down  any  documents  that 

may  be  necessary  for  that  purpose,  and  they  shall  be 

sent  you  back  by  return  of  the  post. 

"  The  father  of  the  children  whom  it  is  desired  may 
benefit,  married  a  daughter  of  the  late  Mr.  Henry 
Hughes,  since  dead  as  well  as  his  daughter;  his  name 
is  Thomas  Lesingham,  of  the  city  of  Worcester,  hosier, 
and  he  has  four  children  living,  namely,  Jane  Lesing- 
ham,  about  twelve  or  thirteen,  Mary  Lesingham,  about 
ten,  Jane  Forrest  Lesingham,  about  eight,  Thomas 
Lesingham,  about  five. 

"  I  know  not  if  the  ages  be  material;  if  it  be,  let  me 
know,  and  I  will  send  you  the  exact  ages.  I  presume 
that  having  thus  determined,  that  Mr.  Lesingham  will 
be  to  make  the  affidavit  as  to  scripts,  instead  of  myself, 
and  that  the  commission  sent  to  me  for  the  purpose  is, 
therefore,  useless,  but  this  you  will  say,  when  you  send 
the  draft  of  the  affidavit  that  Lesingham  is  to  make,  for 
which  purpose  I  can  hand  him  over  the  documentary 
papers  received  by  this  day's  post,  and  then,  of  course, 
all  the  papers  I  presume,  as  well  as  the  origii^al  in- 
structions, affidavit,  commission,  &c.,  must  be  sent  you 
back,  but  do  please  to  be  explicit  in  your  instructions 
what  is  to  be  done. 

"  Mr. 
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'^  Mr.  Lenngham^  the  fatber,  is  the  person  who  would 
prove  the  handwriting  of  Lady  Tempest,  having  fre- 
quently seen  her  write,  but  I  conclude  being  a  party 
to  the  suit  will  preclude  his  evidence  to  that  fact.  I 
wrote  to  my  brother  yesterday,  naming  a  person,  a  Mr. 
Beale,  who  is  in  London,  who  would  prove  it,  and  as  I 
renounce,  of  course  I  can  do  so.  If  it  be  material,  you 
will  be  kind  enough  to  see  my  brother,  for  I  am  afraid 
he  is  fast  at  home  with  the  gout.  In  the  full  expecta- 
tion of  hearing  from  you  by  return  of  post.     I  am,  &c. 

"  John  Platt." 

Mr.  Platt  having  renounced,  administration,  with 
the  will  annexed,  was  granted  to  Mr.  Lesingham,  the 
father,  durante  minori  (Btate,  as  guardian  of  Jane  Le- 
singham,  described  as  ''one  of  the  contingent  legatees." 
The  Plaintiff,  one  of  the  daughters  of  Henry  Hughes, 
on  attaining  twenty-one,  obtained  administration. 

This  bill  was  filed  to  ascertain  how  the  residuary 
estate  of  Lady  Tempest  was  to  be  divided. 

Mr.  Folktt  and  Mr.  Cairns,  for  the  Plaintiff.  First, 
the  power  authorizes  an  exclusive  appointment,  and  no 
formality  is  required  in  its  execution. 

Secondly,  Mr.  Platt  duly  exercised  his  power  of 
selection,  by  his  letter  of  the  16th  of  January,  1823. 
In  reply  to  the  question,  "  who  are  the  persons  most 
interested,"  he  states  the  names  of  the  persons  ''  it  is 
desired  may  benefit,"  and  he  subsequently  speaks  of 
his  "  having  thus  determined,"  i.  e.  nominated  the  ob- 
jects to  take.  He  thereby  acted  up  to  the  wishes  of 
the  testatrix,  by  giving  the  fund  to  those  unprovided 
for  by  Mr.  Radford's  will. 

Thirdly, 


Bailet 

V. 
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Thirdly,  if  there  be  not  a  valid  appointment,  the  fund 
is  divisible  between  the  children  and  grandchildren  of 
Henry  Hughes  equally,  notwithstanding  the  use  of  the 
HuQHst.      word  "  or,"  Longmore  v.  Broom  (a), 

Mr,  Lloydf  Mr.  Bentinck,  and  Mr.  Morris^  contrd. 
First,  the  grandchildren  are  not,  in  the  events  which 
happened,  objects  of  the  power,  for  the  testatrix  did  not 
outlive  Badford,  which  was  the  event  contemplated  by 
her,  and  the  reason  given  in  her  will  for  mentioning 
grandchildren.  The  grandchildren  are,  therefore,  ex- 
cluded altogether.  Secondly,  the  power  was  not  exe- 
cuted by  Mr.  Platt^s  letter.  It  neither  refers  to  the 
power  nor  to  the  subject  of  it,  and  he  never  intended 
thereby  to  make  the  selection.  The  casual  expressions 
in  his  letter  would  not  have  prevented  a  subsequent 
formal  execution  of  his  power.  His  object  was  simply 
to  furnish  the  information  required,  and  to  obtain  ad- 
ministration, and  by  releasing  his  interest,  to  become 
'^  available  as  a  witness."  What  was  asked  was,  the 
names  of  the  grandchildren,  or  one  of  them  interested 
''  under  the  will ;"  and  by  the  postscript,  it  is  stated, 
"  the  name  of  any  one  will  do."  The  grant  is  to  the 
guardian  of  the  "  contingent  legatees,"  and  the  '^  deci- 
sion," in  his  letter,  refers  to  the  passage  in  Rothery^s 
letter,  "  if  you  decide  to  proceed."  The  fund  is,  there- 
fore divisible  amongst  the  objects. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiffs  are  entitled  in  this  case.    The 
will  gave  the  property  to  Mr.  Platt^  in  trust  for  such 
children  or  grandchildren  as  he  should  think  it  would 
be  most  acceptable  to  at  the  time  of  the  testatrix*s  de- 
cease, 
(fl)  7  r«.  124. 
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cease.  It  was,  therefore,  to  be  divided  amongst  the 
children  and  grandchildren  of  Henry  Hughes^  with  a 
power  of  selection,  as  Mr.  Piatt  should  think  fit,  and 
giving  him  a  complete  discretion.  It  was  not  necessary 
to  exercise  the  power  by  any  formal  instrument,  and 
the  mere  fact  of  his  saying  how  it  was  to  be  divided, 
would  have  been  sufficient.  Nor  was  it  specified  at 
what  time  the  power  was  to  be  executed.  When  I  look 
at  the  letter  he  has  written,  it  is  distinct  evidence  that 
he  had  decided  in  favour  of  these  four  children  of 
Thomas  Lesingham.  The  proctor  writes,  that  if  he  re- 
nounces, he  should  send  "  the  names  and  descriptions 
of  the  father  of  any  of  them,"  that  is,  of ''  the  persons 
most  interested  under  the  will,"  not  supposing  he  had 
decided  in  favour  of  any. 
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I  cannot  read  the  letter  in  answer  without  seeing  a  clear 
indication  of  his  intention  to  determine  the  class  to  take. 
He  says,  ''  the  father  of  the  children  whom  it  is  desired 
may  benefit,  is  Thomas  Lesingham.  By  whom  is  it 
desired  ?  He  was  the  only  person  whose  desire  would 
have  the  effect  of  benefiting  the  children,  and  there- 
fore it  must  be  by  him.  He  adds,  ''  I  presume  having 
thus  determined,  that  Mr.  Lesingham  will  be  to  make  the 
affidavit."  Why  so?  Because  he,  Mr.P/a/^,  had  decided 
in  favour  of  Lesingham's  children,  and  he  would,  there- 
fore, obtain  administration,  durante  minori  atate,  and 
be  the  proper  person  to  make  the  affidavit. 

I  think  this  is  a  plain  declaration  in  favour  of  these 
grandchildren;  and  I  am  prepared  to  make  a  declara- 
tion to  that  eflfect. 


NoTS.— See  ForUtcue  v.  Gregar,  5  Vet.  552 ;  AUoway^.  AUowmfy 
4  Dr.  &  Wwr.  pp.  380,  391  ;  2  Sugdeii  on  Powcr$  (6Ch  ed.)  125. 
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Nov.  6,  7. 
Dec.  2. 

There  u  no 
principle  en- 
abling this 
Court  to  bind 
the  real  estate 
of  a  married 
woman,  in  any 
manner,  ex- 
cept by  those 
formalities  re- 
quired by  law. 
Both  prin- 
ciple and  au- 
thority concur 
in  showing, 
that  this  Court 
has  no  autho- 
rity to  alter 
the  character 


FIELD  V.  MOORE. 


TN  JunCf  1847,  Samuel  Brown  married  Esther  Field^ 
-*-  a  ward  of  Court,  without  its  sanction,  under  very 
aggravated  circumstances. 


At  the  date  of  her  marriage,  she  was  entitled  to  con- 
siderable real  and  personal  estate,  both  in  possession 
and  in  remainder.  The  real  iestate  had  been  devised  by 
her  father's  will,  to  trustees,  to  convey  as  to  part  to  her 
for  life,  for  her  separate  use  without  power  of  anticipa- 
tion, and  as  to  other  part  without  those  restrictions, 
with  remainder  to  her  issue  in  tail.  Similar  interests 
to  her  and  her  issue  were,  by  the  same  will,  limited  in 
of  the  property  Other  real  estate,  in  the  event  of  the  death  of  her  brother 
and"conv*ert'  J^mes  Field  without  issue.  The  equitable  reversion  in 
realty  into  per-  fee  in  the  whole  real  estates,  was  vested  in  James  Fields 
"**OnVhemar-  ^^  heir-at-law  of  his  father.     A  bill  had  been  filed  in 

riage  of  a  ward  1846,  to  carry  into  effect  the  trusts  of  the  father's  will, 
of  Court,  this     ,'  ,,,,  ,.  r, 

but  no  settlement  had  been  executed  in  pursuance  of  the 

trusts  thereof. 


Soon  after  the  marriage,  and  on  the  25th  of  August, 
1848,  it  was  referred  to  the  Master  to  approve  of  a  proper 

settlement 


Court  will 

compel  the 

settlement  of 

her  real  estate, 

as  directed  by 

Its  order ;  but 

if  this  has  not 

been  done  in 

the  lifetime  of 

the  parties 

themselves,  in  a  manner  binding  at  law,  her  heir-at-law  is  not  bound. 

A.  B,  married  a  female  ward  of  Court  without  leave,  and  under  an  order  of  Court  a 
settlement  was  afterwards  made,  by  which  the  husband  covenanted  to  convey  all  the  real 
estate  of  his  wife  to  trustees,  upon  trusts  excluding  him  and  giving  his  wife  a  power 
to  devise.  It  was  executed  by  the  wife,  but  was  not  acknowledged  bv  her.  On  her 
death  during  coverture,  having  made  a  will  devising  the  property,  Held,  first,  that 
under  the  circumstances,  the  settlement  was  intended  to  be  confined  to  the  exclusion 
of  the  husband,  and  to  give  his  wife  a  power  over  what,  but  for  this  settlement,  would 
have  vested  in  him  ;  secondly,  that  the  wife's  heir-at-law  was  not  bound  by  the  incom- 
plete settlement,  and  that,  therefore,  her  will  was  inefiectual  to  disinherit  him. 
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Bettlement  of  the  ward's  property^  excluding  Samuel       1854. 

Brown,  ^-^v^ 

Field 

V. 

The  Master  made  his  report,  dated  the  25th  of  JunCf  Moorb. 
1851,  whereby  he  approved  of  the  following,  as  the 
terms  of  a  proper  settlement : — ^That  all  the  real  and 
personal  estate  of  Esther  Brown^  whether  in  possession, 
reversion,  remainder,  expectancy  or  contingency,  (with 
certain  exceptions,)  should  be  conveyed  to  trustees 
upon  the  trusts  after  mentioned  : — 

That  Samuel  Brown  should  assign  to  them  the  per- 
sonal estate,  and  that  he  should  covenant  with  the 
trustees,  to  execute  all  deeds,  &c.,  for  well  and  e£fectua11y 
vesting  such  real  and  personal  estate  of  Esther  Brown 
in  the  trustees.  That  the  trustees  should  hold  the  real 
and  personal  estate  upon  trust,  after  Esther  Brown's 
decease,  or  during  her  life  at  her  request,  to  sell  and 
convert  the  same  into  money.  Then  followed  the  usual 
trusts  for  her  life,  with  remainder  to  her  issue,  and  in 
default,  to  such  persons  as  she  should  by  will  appoint, 
and  in  default  to  her  next  of  kin. 

The  Court  confirmed  the  report,  and  directed  the 
Master  to  approve  of  a  proper  deed  of  settlement, 
which  was  ordered  to  extend  to  her  future  property, 
and  it  was  thereby  ordered,  that  all  proper  and  neces- 
sary parties  should  join  in  and  execute  such  deed  or 
deeds  of  settlement,  as  the  Master  should  direct. 

The  Master  accordingly  approved  of  a  proper  settle- 
ment, dated  the  30th  of  December,  1851,  which  was 
made  between  Samuel  Brown  of  the  first  part,  Esther 
Brown  of  the  second  part,  and  three  trustees  of  the 
third  part;  and  thereby  Samuel  Brown  covenanted 
with  the  trustees,  that  he,  his  heirs,  &c.,  would  make, 

VOL.  XIX.  N  do. 


178 


CASES  IN  CHANCERY. 


1854. 


do,  and  execote,  all  conveyances^  kc,  for  vesting  all  the 
real  and  personal  estate  to  which  Esther  Brown,  or  he  in 
her  right,  was  or  might  thereafter,  by  descent,  &c.,  be- 
come seised  or  entitled,  upon  the  trusts,  &c.,  and  subject 
to  the  powers  after  mentioned,  that  is  to  say : — as  to  such 
part  of  the  real  and  personal  estate,  as  should  not  con- 
sist of  money,  upon  trust,  at  the  request  of  Esther 
Broton,  during  her  life,  and  after  her  decease,  at  the 
discretion  of  the  trustees,  absolutely  to  sell  and  convert 
the  same  into  money,  and,  until  such  sale,  in  trust  to 
pay  the  income  of  the  real  and  personal  property  in  the 
same  way  as  the  income  of  the  investment  of  the  pur- 
chase monies.  The  purchase  monies  were  to  be  invested 
in  the  funds,  and  the  income  paid  to  Esther  Braum  for 
life,  for  her  separate  use,  without  power  of  anticipation, 
and  afterwards  to  her  issue,  and  in  default  of  issue 
the  trust  monies  were  to  be  paid,  &c.  to  such  person  and 
persons  (other  than  and  except  the  said  Samuel  Brown), 
for  such  interest  or  interests,  upon  and  for  such  trnsts, 
intents  and  purposes,  and  with,  under  and  subject  to  such 
powers,  provisoes,  agreements  and  declarations,  (not 
being  for  the  benefit  of  the  said  Samuel  Brown,)  as  she, 
the  said  Esther  Brown  should,  whether  covert  or  sole, 
by  her  last  will  and  testament  in  writing,  or  any  codicil 
or  codicils  thereto,  direct  or  appoint,  and  in  default  of 
such  direction  or  appointment,"  &c.,  "  in  trust  for  such 
person  or  persons  as,  at  the  time  of  the  decease  of  Esther 
Brown,  would  have  become  entitled  thereto  under  the 
statutes  for  the  distribution  of  the  personal  estate  and 
effects  of  intestates,  in  case  she  the  said  Esther  Brown 
had  died  possessed  thereof  intestate,  and  without  ever 
having  been  married."' 


There  was  a  subsequent  clause,  that  in  the  event  of 
the  death  of  Samuel  Brown  in  the  lifetime  of  Esther 
Brown,  without  ever  having  had  any  issue,  or  in  the 

event 
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event  of  the  tnarriage  being  annulled,  Esther  Brown       1864. 
mighty  by  deed  or  will,  revoke  all  the  trusts. 

This  deed  was  executed  by  all  parties,  including 
Esther  Brawn,  (yvho  had  attained  twenty-one  in  May, 
I860,)  but  no  conveyance  of  the  real  estate  had  ever  been 
executed,  nor  had  Esther  Brown  ever  acknowledged 
any  deed  under  the  Fines  and  Recoveries  Abolition 
Act  (3  &  4  Will.  4,  c.  74),  according  to  the  formalities 
requisite  to  bind  the  real  estates  of  femes  covert. 

Her  brother  James  attained  twenty-one,  married,  and 
afterwards,  on  the  12th  of  Matfy  1863,  he  died  without 
issue,  and  thereupon  the  reversion  in  fee  in  all  the  real 
estates  descended  on  Esther  Brown.  On  the  3rd  of 
May  J 1853,  and  on  the  30th  July,  1863,  orders  were  made 
for  the  settlement  of  the  estates  devised  by  the  father's 
will,  according  to  the  directions  therein  contained,  hav- 
ing regard  to  the  subsequent  events.  A  settlement  was 
prepared  in  chambers,  but  never  executed. 

Esther  Brown  made  her  will  on  the  23rd  ot  November , 
1853,  whereby  she  purported,  by  virtue  of  her  power, 
to  appoint  the  whole  property,  to  the  Defendant  Wing- 
feld. 

Esther  Brown  died  without  issue,  on  the  5th  of  De- 
cember, 1863,  and  thereupon,  her  real  estates  were,  by 
this  bill,  claimed  by  the  Plaintiff,  as  her  heir-at-law, 
and  on  the  other  hand  by  the  Defendant  Wingfield,  as 
appointee  under  her  will. 

The  question  argued  was,  how  far  the  settlement  of 
theSOth  December,  1851,  was  binding,  as  to  the  real 
estates,  on  the  heir-at-law  of  Esther  Brown. 

n2  Mr. 
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1854.  Mr.  Boltf  Mr.   Osborne  and   Mr.  Ers/une,  for  the 

Plaintiff.  The  deed  of  the  30th  of  December,  1851, 
was  not,  and  does  not  purport  to  be  a  contract  on  the 
part  of  the  wife,  and  it  was  binding  on  the  husband 
alone.  The  object  of  the  orders  of  the  Court  was,  to 
exclude  the  husband  from  every  right  which  he  might 
acquire  by  his  improper  marriage  of  a  ward,  and  there  was 
no  intention  to  vary  the  rights  of  the  representatives  of 
the  wife ;  the  covenant  is  on  the  part  of  the  husband,  and 
all  was  left  executory.  Though  the  Court  would  have 
decreed  the  husband  to  perform  his  contract,  it  would 
neither  have  made  his  wife  involuntarily  acknowledge 
a  deed  under  the  statute  3  &  4  Will.  4,  c.  74  ;  Jordan  v. 
Jones{a) ;  Foxon  v.  Foxon  (i) ;  nor  would  it  have  com- 
pelled the  husband  to  make  his  wife  perfect  the  settle- 
ment; Stt^.  Vendors  (c). 

Secondly.  But,  supposing  the  contract  to  be  that  of 
the  wife,  still  in  respect  of  her  real  estate,  it  was  absolutely 
void  as  against  her,  and  has  no  effect  as  regards  her  heir, 
for  there  was  no  conveyance  and  acknowledgment  by 
her  under  the  statute  3  &  4  Will  4,  c.  74.  "  The  rights 
of  an  infant  to  real  estate  will  not  be  bound  by  any 
agreement  made  in  relation  to  it;"  Harvey  v. Ashley  (d). 
Her  covenant  as  to  her  real  estate  is  not  binding; 
Durnfordy.  Lane{e);  Milner  v.  Lord  Harewood  {f) ; 
Lecky  V.  Knox  (g).  And,  **  it  is  now  established,  that 
the  real  estate  of  a  female  infant  is  not  bound  by  the 
settlement  on  her  marriage,  because  her  real  estate 
does  not,  by  marriage,  become  the  absolute  property 
of  the  husband,  although  by  the  marriage  he  takes 
a  limited  interest  in  it."  "Accordingly,  no  settle- 
ment, 

(fl)  2  Phill.  170.  (rf)  3  Jtk.  p.  613. 

(b)  Cited  ibid,  p.  172;  and  gee  (e)  1  Bro.  C.  C.  115. 

15  Beav.  596.  (/)  18  Ves,  275. 


(c)  nth  edit.  p.  231.  (g)  1  Ball  Sf  B.  210. 


I 


^^  tLl^ 


Thirdly. 

^^^5»^    2  Ruu.  4-  Mvl.  pp.  374  (e)  2  Sch.  *  Lef,  463. 

W    I6irf.  (g)  1  Macn.  Sf  Gor.  572. 

VO  2  Fa.  M.  23.  (A)  2  Co/fyer,  721. 

^<i)  1  MoUoy,  525. 
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meot^  or  contract  for  a  settlement^  made  on  the  mar-        1864. 

riage  of  a  female  infant,  can  affect  her  interest  in  her 

freehold  estates;"  Simson  y.  Jones  {a).    A  settlement, 

by  order  of  the  Court  itself,  of  the  leaseholds  to  which 

a  female  ward  was  entitled  for  -her  separate  use,  was 

held   invalid    and    ineffectual  (i).     And  'Uhere  is  no 

instance  of  this  Court  binding  the  inheritance  of  an 

infant  by  any  discretionary  act  of  the  Court ;"  Taylor 

V.  Phillips  (c)  ;  and  see  Russel  v.  Mussel  (d). 

The  incapacity  of  a  feme  covert  to  contract  is  the 
same  as  that  of  an  infant, "  her  mere  contract  after  mar- 
riage would  have  been  void,  whether  made  for  her  own 
benefit  or  that  of  others  "  Dillon  v.  Grace  (c) ;  Stamper 
^'  barker  (/).      A  feme  covert  cannot   be   bound,  in 
^^g^Td  to  her  real  estate,  by  anything  less   than  an 
del^n cwledgment  under  the  statute ;  putting  her  name 
^     a.    deed  is  inoperative,  and  this  Court  would  never 
^upf>ly  the  necessary  acknowledgment  as  against  the 
*^^ir    of  the  wife ;  Lassence  v.  Tierney{g).    The  case  of 
^^^^H  V.  Savill  (A),  is  in  point ;  in  that  case,  the  real 
^^^►^^  of  the  wife,  a  ward  of  Court,  had  been  directed 
^  l>^   settled  in  a  particular  manner,  in  which  her  hus- 
"^^^^:i    took  an  interest.     She  died  after  attaining  twenty- 
°°^»  t)ut  before  the  settlement  had  been  executed  by  her. 
^^   CIDourt  said,  "the  heiress-at-law  insists  on  withdraw- 
I^S    '^lie  real  estate  from  the  proposals  and  articles,  and 
^  ^*^ "titled  so  to  do;"  and  the  decree  declared,  "that 
*^   *^^al  estate  of  E.  C.  P.  deceased,  is  not"  "  affected 
^    "^Vie  proposals  and  articles  for  a  settlement"  made 
e  marriage. 
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1864.  Thirdly.     It  will  be  argued  that  Mrs.  Brown  after* 

wardB  adopted  the  settlement,  but  she  cannot  be  bound 
as  to  her  real  estate  by  anything  done  by  her  during 

MooBi.  the  coverture.  Her  consent  in  Court  would  have  been 
of  no  avail,  Frank  v.  Frank  (a),  and  her  acquiescence 
roust  be  shown  to  have  taken  place  after  her  incapacity 
had  been  removed.  It  is  not  like  the  case  where  the 
husband's  estate  has  been  settled,  and  she  has  availed 
herself  of  the  settlement  of  her  husband ;  Dumford  v. 
Lane  (b). 

Fourthly.  The  Court  had  no  jurisdiction  to  alter  the 
character  of  the  property  of  an  infant  ox  feme  covert^  or 
to  direct  the  conversion  of  realty  into  personalty,  as  has 
been  attempted  in  this  case  \  Ex  parte  Phillips  (c).  The 
orders  might  be  binding  personally,  but  not  in  rem,  and 
there  is  no  existing  contract  on  her  part  to  bind  her 
representative. 

The  Solicitor-General  (Sir  R.  Bethell)  and  Mr.  J. 
Bateman,  for  Wing  field.  The  jurisdiction  exercised  by 
the  Court,  in  respect  of  its  infant  wards,  is  derived  from 
the  powers  and  prerogative  of  the  Crown  over  its  wards 
and  infants ;  Earl  of  Buckinghamshire  v.  Drury  (d). 
Under  this  extraordinary  power,  the  orders  of  this  Court, 
made  for  the  benefit  of  infant  wards, ,  are  binding  on 
them  and  all  claiming  under  them.  The  orders  in  the  suit, 
directing  a  settlement,  and  that  all  proper  parties  should 
execute  it,  bound  Mrs.  Brown,  not  only  while  an  infant, 
but  even  after  she  came  of  age,  for  the  Court  retained 
its  jurisdiction,  notwithstanding  her  majority;  Cavev^ 
Cave{e);  HobsonY.Ferrabyif),  where  a  female  infant 
had  been  made  a  ward  of  Court;  and,  in  contemplation 

of 

(a)  3  MyL  4-  Cr.  171.  (d)  2  Eden,  69. 

(6)  1  Bro.  C.  C.  115.  (c)  15  Beac.  227. 

(c)  19  Va.  122.  (/)  2  Co//.  412. 
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of  her  marriage,  terms  for  the  settlement  of  her  pro*  1864* 
perty,  and  that  of  her  intended  husband  (which  were 
for  the  benefit  of  the  intended  husband  and  wife,  and 
the  issue  of  the  marriage),  had  been  approved  of  by  the 
Master,  and  bis  approval  had  been  confirmed  by  the 
Court,  it  was  held,  that  it  was  not  competent  to  the 
husband  and  wife,  by  delaying  the  marriage  till  after 
the  wife  had  attained  her  majority,  and  entering  into 
fresh  settlements,  to  defeat  the  settlement  of  the  Court, 

The  Court  would  have  enforced  its  order  against 
Mrs.  Brown,  and  have  declared  her  a  trustee  for  the 
uses  of  the  settlement,  and  then  made  an  order  vesting 
the  estate  according  to  the  limitations  which  it  had 
directed.  If  so,  the  heir,  a  volunteer,  through  her,  is 
equally  bound  to  give  it  effect;  Rippon  v,  Dawding  (a). 
Decrees  and  orders  of  this  Court,  while  they  stand,  are 
binding  and  effectual  as  against  both  infants  and  fem€9 
cov^t,  otherwise  justice  could  not  be  administered,  in 
any  case  where  they  are  interested. 

The  modern  authorities  in  this  Court  fully  support 
its  jurisdiction  in  cases  like  the  present,  thus,  in  Cavev, 
Cave  (J),  the  Court  observed  :  **  There  is,  undoubtedly, 
great  difficulty  in  all  cases  of  this  description  ;  when  a 
lady  marries,  being  an  infant  at  the  time,  whether  she 
be  or  be  not  a  ward  of  Court,  no  deed  executed  at  that 
time  can  bind  her,  although  the  deed,  if  executed  by 
her  husband,  will  be  binding  upon  him ;  and  accord- 
ingly, cases  have  arisen,  where  an  infant  ward  of  Court 
has  married  with  the  sanction  of  the  Court,  but  has 
died  before  attaining  twenty-one,  and,  consequently, 
before  executing  any  deed  sanctioned  by  the  Court,  in 
which  cases,  the  rights  of  third  persons  have  been  held 

to 
(a)  2  Amk.  565.  (6)  15  Beav.  230. 
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1854.  to  be  established  by  the  proceedings  which  have  taken 
place.  I  am,  however,  of  opinion,  that  when  the  Court 
has  approved  of  a  settlement^  and  the  parties  to  it,  after 
having  attained  their  full  age,  have,  under  the  sanction 
and  by  the  direction  of  the  Court,  executed  that  settle- 
ment, this  Court  will  not  permit  those  parties  afterwards 
to  repudiate  that  settlement,  but  will  compel  them  to 
carry  into  execution  and  give  effect  to  the  provisions  of 
it,  as  far  as  they  are  able  to  do  so." 

The  Court  held  a  similar  opinion  in  Ex  parte 
Blake  (a). 

And  in  Blackie  v.  Clark  (b),  the  Court  said  :  "  This 
was  the  case  of  a  ward  of  Court,  who,  committing  a 
contempt  (which,  although  an  infant,  she  might  do), 
married,  and  thereupon  the  Court  directs  what  settle- 
ment shall  be  executed,  for  the  purpose  of  securing  the 
property  of  the  ward  of  Court.  The  Court,  in  1831, 
compelled  the  husband  to  enter  into  a  covenant,  that 
he,  and  his  wife  when  she  attained  the  age  of  twenty- 
one  years,  would  settle  the  whole  of  this  property. 
After  she  attained  twenty-one,  the  Court  directed  the 
husband  and  wife  to  execute  a  settlement  in  conformity 
with  the  direction.  Assuming  the  argument  to  be  cor- 
rect, and  that,  by  some  informality,  it  has  not  been 
done,  still  the  parties  have  nevertheless  acted  upon  it,  as 
if  it  had  been  done,  from  that  time  down  to  the  present, 
and,  as  must  be  assumed,  with  full  knowledge  of  the 
circumstances  and  consequences  connected  with  it.  I 
am  of  opinion,  that  this  Court  will,  if  necessary,  compel 
that  to  be  done  which  it  has  directed  to  be  done,  and 
having  ordered  a  ward  of  Court  and  her  husband  to 
execute  a  settlement,  settling  the  property  in  a  particular 
manner,  will  not  permit  them  to  deal  with  the  property 

in 
(a)  16  Beav.  471.  (6)  15  Beav.  604. 
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ID  a  manner  different  from  that  which  it  has  directed ; 
and  that,  consequently,  the  husband  and  wife  are  bound 
by  the  terms  of  that  settlement.  This  Court  would 
find  it  impossible,  in  any  case,  to  deal  with  the  property 
of  a  ward  of  .Court  and  with  the  husband,  or  to  carry 
its  orders  into  effect,  and  prevent  there  being  a  mere 
mockery,  unless  it  held  the  doctrine  I  am  now  stating." 

•  The  property  was  effectually  bound  by  the  orders  of 
the  Court.  The  legal  estate  is  in  the  trustees  of  the 
father's  will,  and  the  Court  has,  therefore,  full  and 
effectual  power  to  enforce  its  orders,  quite  irrespective 
of  Mrs.  Brown.  Cases  of  equitable  ipterests  differ, 
both  as  to  their  mode  of  transfer  and  the  power  of  the 
Court,  and  as  to  title,  from  legal  estates;  Sanders^ 
Uses  {a);  Whiilay.  Halliday{b);  Head  v.  Lord  Teyn- 
ham  (c) ;  Re  Williams*  estate  (d). 

Mr.  R.  Palmer  and  Mr.  Walford,  for  trustees  of  the 
will,  were  not  heard. 

Mr.  Lloydf  for  the  widow  of  James  Field. 

Mr.  Follett  and  Mr.  Rogers,  for  the  trustees  of  the 
settlement. 

Mr.  Roupell  and  Mr.  Shebbeare,  for  Samuel  Brown 
and  a  trustee. 

Mr.  Osborne,  in  reply,  referred  to  Clough  r.  Clough{e). 

The  Mastbr  of  the  Rolls.    I  will  consider  this  case* 


The 


{a)  5th  edit.  377.  {d)  5  De  G.  ^  Sm.  515. 

(b)  4  Dru,  if  War.  267.  (c)  5  Veu  710. 

(c)  1  Cox,  57. 
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1864. 

The  Master  of  the  Rolls. 


FlBt9 


MooRB.  ^^^  question  in  this  cause  is,  whether  a  lady  named 

Esther  Brown,  has  made  a  valid  disposition  of  the  real 

^'  '       estate  which  is  vested  in  her  ? 


She  was  a  married  woman,  and  she  has  executed  an 
instrument  purporting  to  be  a  will  of  her  real  estate,  on 
the  22nd  of  November,  1853,  about  a  fortnight  before 
her  death,  which  took  place  on  the  6th  of  December 
following.  No  question  arises  as  to  her  mental  compe^ 
tency,  or  her  intention  to  make  this  will ;  no  question 
either  arises  as  to  the  forms  of  the  statute  having  been 
duly  complied  with. 

The  question  is,  whether,  being  a  feme  eovert,  she 
had  power  to  make  a  will,  in  other  words,  whether 
the  settlement  made  on  her  marriage,  which  settlement 
was  authorized  and  directed  by  the  Court,  did,  in  the 
circumstances  of  the  case,  bind  her  real  estate,  and  if  it 
did,  whether  it  conferred  on  her  a  power  of  appoint- 
ment by  will  over  her  real  estate. 

The  bill  is  filed  by  her  heir-at-law,  who  contends 
that  the  property  is  not  disposed  of.  The  Defendants 
are  the  trustees  of  her  father's  will,  of  her  marriage 
settlement,  and  the  persons  interested  under  the  in- 
strument executed  by  her,  assuming  it  to  be  a  valid 
disposition  of  the  property. 

The  facts  require  to  be  stated,  to  explain  the  grounds 
upon  which  my  decision  rests.  The  father  of  JS^^A^ 
Brown,  to  whom  this  property  belonged,  had  three 
children,  John,  Esther  and  James.  He  made  his  will, 
by  which  he  devised  his  real  estate  to  trustees,  in  trust 

to 
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to  settle  it  to  the  uses  and  upon  the  trusts  therein  set 
forth.  These  were,  as  to  one  portion  of  bis  estates,  in 
trust  for  his  son  John  for  life,  with  remainder  to  his 
children,  as  tenants  in  common  in  tail,  with  cross  re- 
mainders between  them  in  tail,  in  default  of  such  issue, 
this  portion  of  his  estates  was  to  be  divided  between  and 
go  to  Esther  and  James,  in  equal  moieties,  one  moiety 
to  be  settled  on  Esther  for  her  life,  with  remainder  to 
her  children  as  tenants  in  common  in  tail,  and  in  de- 
fault of  such  issue,  to  go  to  James  for  his  life,  with 
remainder  to  his  issue  in  tail,  and  in  default  of  such 
issue,  to  his  own  right  heirs.  And  as  to  the  other 
moiety,  to  James  for  life,  with  remainder  to  his  children 
as.  tenants  in  common  in  tail,  and  in  default  of  such 
issue,  to  Esther  for  her  life,  with  remainder  to  her  chil- 
dren, and  if  she  died  without  issue,  to  the  testator's 
right  heirs. 


1854. 


F1B1.D 
Moore. 


A  second  portion  of  the  testator's  estate  be  directed 
to  be  settled  on  Esther  for  life,  for  her  separate  use 
without  powrer  of  anticipation,  with  the  ulterior  limita- 
tion exactly  corresponding  to  those  already  stated,  as 
belonging  to  the  first  portion,  except  that  John  and  his 
children  were  substituted  for  Esther  and  her  children. 

The  third  and  remaining  portion  was  settled  on  ex- 
actly corresponding  trusts,  but  beginning  with  James, 
and  the  remainder  was  in  favour  of  ./oAn  ^vlA  Esther p 
and  their  issue.  The  ultimate  remainder,  in  all  cases, 
was  to  the  testator's  right  heirs. 


It  is  to  be  observed,  that  the  trusts  of  the  will  differ 
with  relation  to  the  three  portions  of  his  estate,  in  this 
respect  only,  viz.,  that  the  second  portion  of  tbe  property 
was  limited  to  the  separate  use  of  Esther  for  life,  with- 
out power  of  anticipation,  but  this  direction  did  not 

extend 
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extend  to  the  accruing  share,  which  she  might  take,  in 
case  either  or  both  of  her  brothers  died  without  issue. 
It  is  also  to  be  observed,  that  the  trusts  were  executory, 
and  that  the  testator  directed  settlements  to  be  made, 
for  the  purpose  of  carrying  his  intentions  into  effect. 

The  testator  died  on  the  28th  February,  1842.  His 
eldest  son  John  died  in  July,  1844,  an  infant  and  with- 
out issue,  so  that  the  ulterior  limitation,  on  his  death, 
took  effect,  as  to  his  share,  in  favour  of  Esther  and 
James  and  their  children. 

In  1846,  a  bill  was  filed  by  Esther,  then  an  infant, 
by  her  next  friend,  for  the  purpose  of  having  the  trusts 
of  the  father's  will  executed,  under  the  authority  of  the 
Court. 

In  June,  1847,  when  barely  eighteen  years  of  age, 
she  married  a  person  of  the  name  of  Samuel  Brown, 
not  only  without  the  sanction  of  the  Court,  but  under 
circumstances  of  great  moral  culpability,  on  the  part  of 
Samuel  Brown,  which  induced  this  Court  to  visit  him^ 
for  his  conduct,  with  the  severest  consequences  in  its 
power(a).  One  of  these  consequences,  and  that  to 
which  alone  it  is  necessary  to  refer  on  the  present  occa- 
sion, is  an  order  of  this  Court,  made  on  the  25th  of 
August,  1848,  by  which  it  was  ordered,  that  it  should  be 
referred  to  Mr.  Tinney,  to  approve  of  a  proper  settlement 
of  all  the  property  to  which  Esther  was  entitled  upon 
herself  and  her  children,  excluding  Samuel  Brown.  It 
is  to  be  observed  here,  that  the  will  of  the  testator  bad, 
as  far  as  the  portion  originally  given  to  J^s^A^  extended, 
settled  the  property  in  strict  settlement,  to  the  exclusion 
of  any  husband  she  might  marry ;  but  this  was  not  the 
case  with  regard  to  the  portion  she  might  take  from  her 

brothers, 
(a)  See  FiM  v.  Broum,  17  Beav.  146. 
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brothers,  one  of  whom  had  already  died  without  iBsue,  1864. 
and  one  half  of  whose  share  was  then  vested  in  Esther 
Brown  for  her  life,  apart  from  any  direction  that  it  was 
to  be  for  her  separate  use  or  without  anticipation.  For 
some  cause  not  explained,  the  report  of  the  Master  was 
delayed  three  years,  and  in  the  meantime,  Esther  had  at- 
tained her  age  of  twenty-one  years.  On  the  3 1  st  of  May, 
1850,  and  on  the  25th  of  June,  1851,  the  Master  made 
his  report,  approving  of  a  settlement,  which  excluded 
Samuel  Brown  from  the  enjoyment  of  any  portion  of 
the  then  existing  property  of  Esther.  On  the  6th  of 
July,  1851,  the  Court  made  an  order,  directing  that  the 
settlement  should  include  any  property  to  be  thereafter 
acquired  by  Esther  Brown,  and  subject  to  that  addition, 
confirmed  the  Master's  report. 

On  the  30th  of  December,  1861,  a  deed  was  executed 
in  pursuance  of  this  order,  to  the  following  effect : — 
it  is  made  between  Samuel  Brown,  the  husband,  of  the 
first  part;  Esther,  of  the  second  part;  and  the  three 
trustees  of  the  settlement,  of  the  third  part.  It  recites 
the  institution  of  the  suit  for  carrying  into  execution 
the  trusts  of  the  father's  will,  the  marriage  of  Esther 
with  Samuel  Brown,  and  the  Order  of  the  25th  of 
August,  1848,  referring  it  to  the  Master  to  approve  of 
a  proper  settlement,  excluding  Samuel  Brown,  It  then 
recites  the  report  of  the  Master,  at  length,  which  con- 
tains a  statement  of  the  trusts  of  the  will  of  the  father, 
and  the  Order  of  the  25th  of  June,  1851.  It  then 
recites,  that  the  Master  had  approved  of  the  deed  in 
question,  as  a  proper  deed,  by  a  report  on  the  16th  of 
December  then  instant,  and  had  directed  that  it  should 
be  executed  by  all  the  parties  thereto.  The  indenture 
then  witnesses : — '^  That  in  pursuance  of  the  said  Order 
of  the  5th  day  of  July,  1851,  and  for  and  in  considera- 
tion of  the  premises,  he,  the  said  Samuel  Brown,  doth 

hereby. 
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hereby,  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant  with  the"  trustees,  ^'  that  he  the  said 
Samuel  Brown,  his  heirs,  &c.,  and  all  persons  lawfully 
or  equitably  claiming  or  to  claim  any  estate,  right,  title 
or  interest  whatsoever,  by,  from,  under  or  in  trust  for 
him,  them  or  any  of  them,  of  and  in  the  real  and  per- 
sonal property  hereinafter  covenanted  to  be  settled,  or 
any  part  thereof,  shall  and  will,"  when  thereunto  re- 
quired by  the  trustees,  make,  do  and  execute,  &c.,  all 
conveyances,  &c.,  for  vesting  in  the  trustees  all  "  the  real 
and  personal  estate  and  effects,  whatsoever  and  where- 
soever, of  or  to  which  the  said  Esther  Brown,  or  the 
said  Samuel  Brown,  in  right  of  Esther  Brown,  or  any 
person  or  persons  in  trust  for  them  or  either  of  them,  in 
such  right  as  aforesaid,  is  or  are  now  seised,  or  pos- 
sessed or  entitled,  in  possession,  reversion,  remainder, 
expectancy  or  contingency,  for  any  estate,  right,  title  or 
interest  whatsoever  or  wheresoever,  or  which,  at  any 
time  hereafter,  shall,  by  any  descent,  transmission, 
devise,  gift,  donation,  representation,  or  otherwise  de- 
scend to  or  devolve  upon,  or  vest  in  the  said  Esther 
Brown,  or  the  said  Samuel  Brown,  or  his  executors  or 
administrators,  in  her  right,  for  any  estate  or  interest 
whatsoever,  either  at  law  or  in  equity,  in  possession,  re- 
version, remainder,  expectancy  or  contingency,"  save 
the  estate  for  life  of  Esther  Brown  in  the  estates  by  the 
will  of  her  father  J.  Field  directed  to  be  settled  on  his 
son  John  and  his  issue,  and  which,  under  the  said  Order 
of  the  6th  of  July,  1851,  was  to  be  conveyed  and  settled 
to  the  separate  use  and  benefit  of  the  said  Esther  Brown, 
as  therein  mentioned. 


There  is  then  a  power  to  sell  the  real  estate  and  con- 
vert it  into  personalty,  and  the  property  is  then  settled 
on  Mrs.  Brown  for  life,  with  remainder  to  her  issue, 
excluding,  in  every  possible  way,  Samuel  Brown,     And 

the 


^ 
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the  ultimate  trusti  in  default  of  issuers,  under  and  sub-  1854. 
ject  to  such  further  provisoes,  agreements  and  declara^ 
tions  (not  being  for  the  benefit  of  the  said  Samuel 
Brawn),  as  she  the  said  Esther  Brown  shalli  whether  Mooeb. 
covert  or  sole,  hy  her  last  will  and  testament,  in  writing, 
or  any  codicil  or  codicils  thereto,  direct  or  appoint,  and 
in  default  thereof,  then  to  her  own  next  of  kin  according 
to  the  statute."  Subsequently  there  is  this  clause : — 
''That  in  the  event  either  of  the  death  of  the  said 
Samuel  Brown,  in  the  lifetime  of  the  said  Esther  Brown, 
without  ever  having  had  any  issue  by  her,  or  in  the  event 
of  the  marriage  between  the  said  Samuel  Brown  and 
Esther  his  wife  being  annulled,  or  in  the  event  of  a 
divorce  vinculo  matrimonii  being  obtained  by  her,  the 
said  lather  Brown,  it  shall  and  may  be  lawful  for  her 
the  said  Esther  Brown,  at  any  time  or  times  after  the 
happening  of  either  of  such  events,  by  any  deed  or 
by  her  will '  to  annul,  revoke,  determine  or  make  void, 
or  alter  or  vary,'  all  or  any  of  the  trusts,  &c,,  therein- 
before contained." 

The  question  is,  whether  this  settlement  did,  in  fact, 
include  and  was  intended  to  confer  upon  Esther  Brown 
a  power  of  disposing  of  all  her  real  estate  by  will,  and 
if  it  did,  whether  it  was  operative  for  that  purpose,  no 
fine  having  been  levied  by  Esther,  or  any  act  done  by 
her  to  vest  the  estate  in  the  trustees,  beyond  her  mere 
execution  of  this  deed. 

On  both  points  I  have  come  to  a  conclusion  in  favour 
of  the  PlaintiflF. 

On  the  first  point,  on  the  construction  of 'the  inden- 
ture itself,  I  think  that  it  was  intended  to  be  confined 
to  the  exclusion  of  Samuel  Brown,  and  to  giving  Esther 
a  power  over  what,  but  for  this  settlement,  would  have 
vested  in  him.  My  principal  reasons  for  so  think- 
ing 
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1854.  ^°E  ^^9  i^  ^^  fii^t  place,  the  governiiig  motive  expressed 
io  the  Orders  of  August,  1848,  and  Juljf,  1851,  viz.  the 
exclusion  of  Samuel  Brown  ;  and  next,  the  absence  of 
any  intention,  that.  I  can  discover,  to  interfere  with  or 
supersede  the  principal  object  of  the  cause,  which  was, 
the  settlement  of  the  testator's  property  according  to 
his  will,  or  in  fact  to  make  any  settlement  in  pur- 
suance of  the  trusts  of  that  will,  except  for  the  purpose 
of  excluding  Samuel  Brawn, 

That  this  was  not  intended  to  be  a  general  settlement 
of  Esther  Brawn's  property  derived  from  her  testator, 
is  shown,  in  the  first  place,  by  the  circumstances,  that 
it  contains  no  limitation  over  of  her  property  in  favour 
oi  James  Field  and  his  issue,  which  it  would  have  done, 
had  such  been  the  object;  and  also,  that  it  contains  a 
direction  to  convert  her  property  into  personalty,  which 
it  would  not  have  done,  had  such  been  the  object. 

In  the  next  place,  it  is  to  be  observed,  that  the  time  had 
not  arrived  for  the  settlement  of  Esther  BrounCs  pro- 
perty under  her  father's  will.  No  general  report  had 
been  fnade  in  the  cause,  the  object  of  which  was,  to 
have  a  proper  settlement  made  of  the  property  of 
Esther  and  James^  according  to  the  direction  contained 
in  their  father's  will,  and  until  that  was  done,  no  proper 
settlement  could  be  made  of  Esther's  property,  defining 
precisely  what  her  rights  were  under  her  father's  will. 
On  the  other  hand,  if  the  object  of  this  settlement  is  to 
be  found  in  the  Orders  of  August,  1848,  and  June,  1851, 
which  direct  the  exclusion  of  Samuel  Brown  from  taking 
any  benefit  in  any  property  of  Esther,  the  settlement 
appears  to  be  properly  framed  to  effectuate  that  object, 
and  in  that  view,  the  effect  and  construction  of  it  is 
plain  and  obvious.  It  is  further  to  be  observed,  that 
Samuel  Brown  alone  enters  into  any  covenant  relating 

to 
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^  futare  property,  and  that  there  is  no  direction  that 
>Gsther  should  levy  a  fine,  or  take  any  step  which  would 
be  necessary,  on  her  part,  to  vest  her  property  in  the 
trustees  of  the  settlement.  The  circumstance  of  her  being 
a  party  to  and  joining  in  the  deed,  does  not  seem  to  have 
been  thought  to  be  material  by  the  Court,  for  the  order 
18  made  while  she  is  an  infant,  and  the  Court  does  not 
seem  to  have  doubted,  that  it  had  full  power  to  effect 
its  object,  notwithstanding  that  infancy,  and  it  would 
have  been  premature  and  irregular  to  have  pronounced 
either  the  order  oi  August ^  1848,  or  that  of  June,  1861, 
for  any  purpose,  other  than  that  of  excluding  Samuel 
Brown.    For  the  purpose  of  settling  her  property  de- 
rived from  her  father,  it  was  fit  to  wait  till  the  general 
report  had  been  made,  and  then  to  effect  it  according 
to  the  trust  contained  in  her  will. 

The  subsequent  facts,  in  my  opinion,  confirm  this 
wew  of  the  case. 

•^ajwes,  the  brother  of  Esther  Brown,  attained  his 

^S^  of  twenty-one  years  on  the  20th  of  March,  1862 ; 

trie  general  report  was  made  in  the  cause  in  August  of 

^  s^.me  year.     In  the  month  o(  November  following, 

^*^^*«  married  and  made  a  settlement  on  his  wife,  by 

^^«  lie  covenanted  to  secure  an  annuity  of  200/.  per 

*^^Oa  on  his  wife  for  her  life.    At  this  time,  the  ultimate 

.   ^^*"^ion  in  fee  in  the  property  of  the  testator  was  vested 

^_  ^*^to,  as  the  heir  at  law  of  his  father.     In  the  month  of 

/^S^»  1863,  the  cause  was  heard  on  further  directions  (a), 

^^^   a  decree  was  pronounced,  directing  a  settlement 

*^^   executed  of  the  property  of  the  testator,  in  ac- 

.  **^^i3ce  with  his  will,  and  regard  being  had  to  the 

^^^Onstances,  that  t/oAn  had  died  an  infant  and  without 

issue, 
(a)  17  Beav.  146. 
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1854.       issue,  and  that  settlements  had  been  made  on  the  mar- 
riage of  Esther  Brown  and  of  James  Field. 

These  are  the  terms  of  the  Decretal  Order : — *'  It  is 
ordered,  that  such  deeds  and  assurances  as  may  be 
deemed  requisite  and  proper  for  settling  such  estates 
and  hereditaments,  respectively,  according  to  the  direc- 
tions contained  in  the  said  will  of  the  said  testator,  be 
settled  by  the  Judge  to  whose  Court  these  causes  are 
attached,  regard  being  had  to  the  fact  of  the  death  of 
the  said  John  Field  without  ever  having  been  married, 
and  regard  being  also  had  to  the  provisions  of  the  deed 
of  settlement,  made  after  the  marriage  of  the  Plaintiff 
with  the  Defendant,  Samuel  Brown,  and  which  deed  of 
settlement  bears  date  the  30th  day  of  December,  1851, 
and  was  made  pursuant  to  an  order  made  in  these  causes 
bearing  date  the  5th  of  July,  1851." 

The  order  assumes,  therefore,  that  the  settlement 
so  made  on  the  marriage  of  Esther  Brown  did  not 
conclude  or  affect  the  property  derived  from  her 
father,  and  takes  that  as  a  guide  solely  for  the 
purpose  of  excluding  Samuel  Brown.  Seven  days 
after  this,  on  the  12th  of  May,  1863,  James  Field 
also  died  intestate  and  without  issue;  and  thereupon, 
the  ultimate  remainder  in  fee  in  the  testator's  pro- 
perty became  absolutely  vested  in  Esther  Brown,  the 
heiress  at  law  of  her  father  and  of  her  brother.  In 
consequence  of  this,  the  order  of  the  3rd  of  May,  1863, 
became  incomplete,  and  accordingly,  on  the  30th  of 
July,  1863,  on  the  petition  of  Esther  Brown,  a  further 
order  was  made  by  this  Court,  ordering  that  the  several 
deeds  and  assurances,  by  the  order  of  the  3rd  of  May, 
1853,  directed  to  be  settled,  as  therein  mentioned,  should 
be  so  settled,  regard  being  had  to  the  death  of  James 
Field  intestate  and  without  issue,  and  regard  being  had 

to 


FfBttD 
V. 


CASES  IN  CHANCBRT.  195 

to  the  indenture  of  the  2nd  of  November,  1852,  that  1864. 
is,  the  deed  by  which  James  Field  covenanted  to  secure 
an  annuity  of  200/.  to  his  wife.  Here  again  the  Court 
treated  the  settlement  made  on  the  marriage  of  Esther  Moots 
Srown  as  not  aflFecting  the  property  derived  from  her 
father,  except  to  exclude  Samuel  Brown.  Had  it  been 
otherwise  this  order  would  have  been  unnecessary,  as, 
according  to  the  contention  of  the  Defendant,  the 
devisee,  the  property  was  already  fully  settled.  Nothing 
effectual  has  been  done  under  this  order,  the  draft  of  a  ' 

deed  of  settlement  was  approved  for  this  purpose  in 
Chambers,  but  no  order  directing  it  to  be  executed  has 
been  made,  nor  has  any  deed,  in  fact,  been  executed 
owing  to  the  decease  of  Esther  Browrif  which  took 
place  on  the  5th  of  December,  1853,  about  a  fortnight 
«fter  she  had  made  her  will. 

These  circumstances  appear  to  me  all  to  show,  that 
^e  object  of  the  deed  of  the  30th  of  December,  1851, 
^as  confined  to  the  exclusion  of  Samuel  Brown ;  and 
th^t    the  mode  in  which  the  property  Esther  Brown 
derived  from  her  father  was  to  be  settled  formed  no  part 
^^  that  deed,  but  was  reserved  for  the  further  proceed- 
ing's   in  the  cause ;  which  further  settlement  never  was 
^^**>I>leted  by  reason  of  the  premature  decease  of  Esther 

^  ^m  further  of  opinion,  that  nothing  which  has  been 

^*i^     has  bound  the  real  estate  which  Esther  Brown 

^^^'^^d  from  her  father,  further  than  to  exclude  Samuel 

^^^^^^n  from  all  interest  therein.     I  am  not  aware  of 

y     {principle  which  would  enable  this  Court  to  bind 

^     ^cal  estate  of  a  married  woman,  in  any  manner, 

^^^pt  by  those  formalities  which  are  required  by  law, 

^^  ^oth  principle  and  authority  concur  in  showing,  that 

^^^    Court  has  no  authority  to  alter  the  character  of 

o2  the 
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1854.       tbe  property  of  an  infant,  and  convert  realty  into  per- 
sonalty (a). 

This  doctrine,  in  my  opinion,  is  not  only  not  opposed 
to  but  is  quite  in  accordance  with  that  doctrine  of  the 
Court,  which  binds  their  wards  and  those  who  have 
married  them  to  the  terms  of  the  settlement  which  was 
made  on  their  marriage,  and  which  I  enforced,  and 
strongly  expressed  my  intention  in  all  cases  to  do,  in 
the  case  of  Cave  v.  Cave  (J),  to  which  I  was  referred. 
In  these  cases,  the  Court  acts  in  persoriam,  and  does  not 
deal  with  or  affect  the  property,  otherwise  than  by  com- 
pelling the  parties  before  the  Court  to  do  that  which 
they  have  been  ordered  or  have  contracted  to  do. 

The  distinction  in  these  cases,  and  the  principles  on 
which  the  Court  acts  are  very  well  exemplified  in  the 
case  of  Savill  v.  Savill  (c).  In  that  case,  the  real 
estate  of  the  wife,  a  ward  of  Court,  had  been  directed 
to  be  settled  in  a  particular  manner,  in  which  her  hus- 
band took  an  interest.  She  died  after  attaining  twenty- 
one,  but  before  the  settlement  had  been  executed  by 
her.  The  Court  held,  that  her  real  estate  was  not 
bound,  and  that  it  went  to  the  heir  at  law ;  but  I  ap- 
prehend that  the  Court  would  not,  if  the  wife  had 
lived,  have  allowed  her  and  her  husband  to  treat  the 
order  of  the  Court  as  a  nullity,  but  would  have  com- 
pelled the  due  execution  of  the  settlement  it  had  ordered 
to  be  made.  With  respect  to  the  rest  of  that  case,  the 
Court  held,  that  the  husband  was  not  bound  to  perform 
the  marriage  contract  unless  it  could  be  executed  wholly; 
and,  consequently,  that  the  next  of  kin  could  not  with- 
draw from  him  the  personal  estate,  to  which  he  would 

have 

(a)  See  Calveri  v.  Godfrey,  6  (6)  15  Beat;.  227. 

Beav.  97.  '  (c)  2  ColL  721. 
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have  been  entitled  if  no  settlement  had  been  executed, 
but  which,  under  the  terms  of  the  marriage  contract, 
they  would  have  been  entitled  to,  without  compensating 
the  husband  for  the  loss  he  sustained,  by  the  withdrawal 
from  that  contract  of  the  real  estate,  which  the  heir  at 
law  was  entitled  to  take. 
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There  are  many  other  cases  to  which  I  was  referred, 
which  appear  to  me  to  enforce  and  illustrate  the  same 
doctrine,  but  I  think  it  unnecessary  to  refer  to  them  in 
detail. 

In  my  opinion,  this  Court  will  compel  the  parties  to 
the  marriage  to  perform  their  part  of  the  contract,  and 
to  settle  the  real  estate  as  directed  by  the  Court; 
but,  if  this  has  not  been  done  in  the  lifetime  of  the 
parties  themselves,  in  such  a  manner  as  to  be  binding  at 
law,  I  am  of  opinion  that  this  Court  cannot  say,  that  the 
heir  at  law,  who  was  no  party  to  the  contract  or  subject 
to  any  order  of  the  Court,  is  excluded,  and  that  he  is 
not  entitled  to  claim  it. 


In  this  case,  no  valid  power  of  disposition  by  will 
could  be  given  to  Esther  Brown,  without  the  levying 
of  a  fine  and  the  due  execution  of  an  instrument  con- 
ferring that  power.  This  has  not  been  done,  and,  in 
my  opinion,  the  instrument  which  she  has  executed, 
purporting  to  be  a  will  of  her  real  estate,  does  not  affect 
the  reversion  in  fee  in  her  father's  property,  which  was 
vested  in  her  in  case  of  her  death  without  issue,  and 
that,  consequently,  this  property  goes  to  her  heir  at  law. 

It  also  appears  to  me,  that  the  Plaintiff  has  proved 
that  he  is  the  heir  at  law,  and  that  I  must  make  a 
decree  in  his  favour.  I  think  that  the  covenant  of 
James  Field  created  a  debt  from  him  which  is  to  be 

paid 
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Field 

V, 

Moors. 


paid  according  to  the  ordinary  rules,  viz.,  in  the  first 
instance,  out  of  his  personal  estate,  and  so  far  as  that 
is  insufficient,  that  it  is  charged  on  the  reversion  in  fee 
which  was  vested  in  hin^i  t^nd  which,  on  his  decease, 
descended  on  his  sister,  Esther  Brown. 


Nov.  22. 


BEAUMONT  t;.  The  Marquis  of  SALISBURY. 

Estate,  limited  "DY  certain  conveyances,  dated  in  1790,  some  here- 
♦i-f!! '-!!!i  ditaments  were   limited   to  the  use  of  William 


trustees  and 
their  heirs,  to 
preserve,  &c.y 
construed  an 


Brewer f  for  and  during  the  term  of  his  natural  life,  and 
from  and  after  the  determination  of  that  estate,  to  the 


estatejmraK/re  use  oi  James  Newell  and  William  Best,  and  their  heirs, 
vie,  to  eflect       .  ,  .    ,         i 

in  trust  to  support  contingent  remainders,  but  never- 
theless to  permit  the  said   William  Brewer,  and    his 


the  general 
intention  of 
the  deed. 

An  estate 
was  limited  to 
trustees  "  and 
their  hein" 
to  preserve 
contingent  re- 
mainders, and 
it  was  subse- 
quently, and 
after  another 
life  estate, 
limited  to  the 
same  trustees 
for  500  years 
to  raise,  por- 
tions.    It  was 
held,  having 
regard  to  the 
clear  intention, 
that  the  estate 
to  the  trustees 

'<  and  their  heirs''  must  be  controlled,  and  that  they  took  an  estate  pur  outre  vie,  so 
as  to  give  effect  to  the  term  of  500  years. 

A  trustee  had  vested  in  him  a  term  of  500  years,  without  impeachment  of  waste. 
For  the  purpose  of  his  trust,  he  sold  and  conveyed  it  by  ffrant  and  demise,  omitting 
the  words  "  without  impeachment  of  waste."  Held,  never^eless,  that  the  estate  of  the 
purchaser  waa  unimpeachable  of  waste. 


assigns,  to  receive  and  take  the  rents  and  profits  during 
his  life  ;  and  from  and  after  the  decease  of  the  said  Wil- 
liam Brewer,  to  the  use  of  Rachel  Brewer,  for  and 
during  the  term  of  her  natural  life ;  and  from  and  after 
the  several  deceases  of  the  said  William  Brewer,  and 
Rachel  his  wife,  to  the  use  of  the  said  James  Newell 
and  William  Best,  their  executors,  administrators  and 
assigns,  for  the  term  of  500  years  then  next  ensuing, 
without  impeachment  of  waste,  upon  the  trusts  therein 
declared  concerning  the  same,  with  remainder  to  the 
use  of  John  Brewer  for  life,  with  remainder  to  the  use 
of  the  said  James  Newell  and  William  Best,  and  their 

heirs, 
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heirs,  during  the  life  of,  and  in  trust  for  the  said  John 
Brewer^  with  divers  remainders  over.  The  trusts  of  the 
term  of  500  years  were,  after  the  several  deceases  of  WiU 
liam  Brewer  and  Rachel  his  wife,  either  by  sale,  assign- 
ment, demise  or  mortgage  of  all  or  any  part  of  the  said 
term,  to  raise  the  sum  of  2,200/.,  as  portions  for  younger 
children. 
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Rcuihel  Brewer  died  in  1793,  William  Brewer  died 
in  1801,  and  William  Best  died  before  1803,  leaving 
Newell,  his  co-trustee,  surviving. 

By  an  indenture,  bearing  date  the  14th  of  January, 
1803,  and  made  between  Newell,  of  the  first  part,  the 
parties  beneficially  entitled  to  the  sum  of  2,200/.,  of 
the  second  part,  and  Reade,  of  the  third  part,  after  re- 
citing the  said  indenture  of  1790,  and  that  Newell,  as 
surviving  trustee,  had  thought  proper,  in  order  to  raise 
the  said  sum  of  2,200/.,  and  interest  thereon,  to  sell 
and  dispose  of  the  hereditaments  thereinafter  men- 
tioned, and  that  Reade  had  contracted  with  Newell  for 
the  purchase  of  the  said  hereditaments,  for  the  said  term 
of  600  years,  for  2,300/.,  it  was  witnessed,  that  in  con- 
sideration of  the  sum  of  2,300/.,  Newell  did,  by  virtue 
of  the  powers,  &c.,  grant,  bargain,  sell  and  demise,  unto 
Reade,  certain  parts  of  the  property,  with  their  rights, 
members  and  appurtenances,  to  hold  the  same  to  the 
said  George  Reade,  his  executors,  &c.,  for  the  term  of 
500  years  from  the  day  of  the  date  of  the  death  of  the 
said  William  Brewer,  at  the  yearly  rent  of  a  pepper- 
corn. The  words  '^without  impeachment  of  waste" 
were  not  used  in  this  deed. 


The  Plaintiffs  having,  by  assignment,  become  pos- 
sessed of  the  term,  lately  contracted  with  the  Defend- 
ant for  the  sale  to  him  of  part  of  the  leasehold  pre- 
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mises  comprised  in  the  last-mentioned  indenture,  with 
the  right,  during  the  said  term,  to  cut  and  sell  the 
timber  growing  thereon,  for  1,400/.  for  the  land,  and 
318/.  Ot.  9d.  for  the  timber. 

The  Defendant  objected  to  the  title,  on  the  ground 
that  the  Plaintiffs  could  not  confer  the  right  to  cut  and 
sell  the  timber  on  the  property.  A  special  case  was 
therefore  framed  to  determine  the  question. 


Mr.  R.  Palmer  and  Mr.  Shapter,  for  the  Vendors. 
The  title  to  the  timber  is  free  from  objection.  The 
general  rule  is,  so  to  construe  instruments  as  to  make 
them  effectuate  the  intention  apparent  on  the  face  of 
them.  Thus,  though  generally  the  conveyance  of  a 
manor  carries  an  advowson  appendant  to  it,  yet  such 
will  not  be  the  effect  if  a  contrary  intention  is  apparent 
on  the  deed  itself;  Moseley  v.  Motteux  (a).  Another 
rule  is,  to  restrict  the  estate  given  to  trustees,  so  as  to 
make  it  commensurate  with  the  purposes  which  are  to 
be  effected  by  means  of  it;  Doe  d.  Cadogan  v.  Ewart{J>). 
Here  the  intention  and  purpose  for  which  the  estate 
was,  in  the  first  instance,  limited  to  the  trustees,  was 
merely  to  preserve  contingent  remainders  during  the  life 
of  the  tenant  for  life;  and  it  would  be  inconsistent  with 
the  intention,  and  fatal  to  the  other  objects,  to  make 
the  estate  of  the  trustees  extend  beyond  that  period, 
and  so  as  to  uselessly  interfere  with  the  subsequent 
limitations.  If  it  be  held  that  they  took  the  fee,  the 
subsequent  term  limited  to  the  same  persons  for  the  ex- 
press purpose  of  raising  portions  for  younger  children, 
would  be  defeated.  If  the  two  parts  of  the  deed  be  in- 
consistent, that  construction  is  to  be  adopted,  which 

will 


(a)  10  Met.  if  Wek.  533. 
(6)  7  Ad.^  E.  636  ;  and  see 


Doe  d.  Shelley  v.  EdUn,  4  Ad,  4r 
E.  582. 
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will  accomplish,  and  not  that  which  will  defeat,  the  ob- 
jects and  intention  of  the  parties  to  it. 

The  case  of  Curtis  v.  Price  (a)  is  decisive  of  the  present 
question.    There,  by  deed,  an  estate  was  limited  to  A., 
durante  viduitate,  and  if  she  should  marry,  then  to  trus- 
tees and  their  heirs,  to  pay  her  an  annuity  and  maintain 
the  children,  and  after  her  death  to  the  same  trustees 
for   100  years,  to  raise  portions,  with   subsequent  re- 
mainders over.    The  Master  of  the  Rolls  held,  that  the 
trustees  did  not  take  the  fee ;  he  says,  **  In  this  case 
there  is  first,  what  existed  in  Doe  Y.Hichs{b\  a  purpose 
to    be  answered,  for  which  an  estate  in  the  trustees 
daring  the  wife's  life  would  be  sufficient;"  ''next,  a  li- 
mitation for  a  term  of  years,  which  could  not  arise,  con« 
sistently  with  the  estate  in  fee  to  the  same  trustees. 
Therefore,  not  only  is  this  case  similar  to  that  of  Doe  v. 
Hicksy  in  the  particular  upon  which  the  Court  pro- 
ceeded, but  this  is  stronger,  as  the  intention  not  only 
would  not  be  answered,  but  would  be  contradicted,  un- 
less the  Plaintiff's  construction  is  put  upon  the  general 
words  of  the  limitation  to  the  trustees." 

The  limitation,  in  this  case,  of  the  term  of  500 
years,  to  the  trustees  to  whom  the  estate  had  previ- 
ously been  <  apparently  limitei,  in  fee,  distinguishes 
it  from  Colmore  v.  Tyndall  (c).  The  distinction  is 
pointed  out  by  the  Chief  Baron  himself.  He  says, 
"  The  next  case  I  shall  mention  is,  the  one  that  ap- 
pears to  me  to  come  nearest  to  the  present,  because 
it  arose  upon  a  deed,  the  case  of  Curtis  v.  Price,  which 
1  admit  to  be  a  strong  case.  But  what,  in  my  opinion, 
distinguishes  it  from  the  present  is,  the  term  for  years 

immediately 
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(a)  12ref.p.  11. 
(&)  7  Term  Rep.  433. 


(c)  2  Tounge^  J.  622. 
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immediately  after  the  limitation  in  fee  to  the  trustees, 
created  and  given  to  the  same  persons.  A  limitation  of 
a  very  distinct  character  for  important  parposes,  and 
which  could  not  arise  at  all,  if  the  trustees  had  the  fee 
in  them.  They  were  two  inconsistent  and  incompatible 
limitations.  One  or  the  other  must  fail.  In  the  present 
case  I  can  find  nothing  of  that  character.  There  are  no 
inconsistent  limitations." 


The  deed  of  1803  operated  as  an  assignment  and  not 
as  a  demise,  and  if  the  trustees  took  the  fee,  then,  at 
all  events,  Reade  obtained  a  valid  legal  tenp  for  £00 
years,  issuing  out  of  the  fee  vested  in  the  trustees,  and 
that  estate  being  unimpeachable  of  waste,  the  lessee's 
interest  was  equally  unimpeachable;  1  Cruise  Dig,(a); 
Bray  v.  Tracy  (4). 

Mr.  Roupell  and  Mr.  De  Gex,  contra.  No  title  is 
shown  to  the  timber.  The  estate  limited  to  Newell  and 
JBest  to  preserve  contingent  remainders  is  not  in  the 
usual  form,  to  hold  merely  to  them  during  the  life  of 
the  tenant  for  life,  but  it  is  given  to  them  and  their 
heirSf  which  carries  tbe  fee,  although  they  are  mere  trus- 
tees for  a  particular  purpose;  Co.  Litt,(c)  The  legal 
fee  being,  therefore,  in  the  first  instance,  exhausted, 
it  was  not  possible,  afterwards,  to  limit  a  legal  term 
of  500  years  to  the  same  trustees  in  the  same  property. 
The  term,  therefore,  never  arose  as  a  legal  term.  The 
term  granted  to  Reade  was  derived  out  of  the  fee,  and 
the  deed  creating  it  does  not  purport  to  make  the  lessee 
dispunishable  for  waste.  The  form  of  the  instrument 
being  a  **  demise,"  and  not  an  assignment,  shows  that 
the  parties  were  aware  of  the  real  state  of  the  legal 

title, 

(a)  4th  edit.  128.  (c)  Page  290(6),  (19th  edit.), 

(6)  W.  Jonet,  51 ;  Cro,  Joe,     note  viii. 
688. 
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title,  and  knew  that  there  was  no  term  of  500  years  to 
be  assigned.  As  the  lessee  took  under  the  deed  of 
1803,  which  does  not  purport  to  be  an  assignment  of 
the  term  of  600  years,  but  a  simple  demise  by  a  tenant 
in  fee,  saying  nothing  as  to  waste,  he  became  liable 
for  waste^  as  in  all  ordinary  cases  of  tenancy. 

The  estate  limited  to  Newell  and  Best,  and  their 
heirs,  cannot  be  cut  down  to  an  estate  pur  autre  vie  by 
implication.  Curtis  v.  Price  is  the  only  case,  upon  a 
deed,  which  supports  the  doctrine,  and  no  conveyancer 
would  accept  a  title  depending  on  that  decision. 
There  was  another  distinct  and  suflScient  ground  to 
support  it;  and  Sir  W.  Grant  adverts  to  that  circum- 
stance, saying,  *'  As  this,  however,  would  have  been  a 
very  fit  question  to  be  submitted  to  a  court  of  law,  viz. 
what  interest  the  trustees  took  during  the  life  of  the 
wife,  I  should  feel  considerable  reluctance  in  deciding 
it  by  my  opinion,  if  the  judgment  which  I  have  formed 
upon  the  other  branch  of  the  case  did  not  render  it  of 
very  little  consequence  whether  that  opinion  is  well 
founded  or  not  (a)."  Lord  Eldon,  in  a  subsequent  case, 
Wykham  v.  Wykham(fi)f  referring  to  this  point  of  a 
limitation  to  ''trustees  and  their  heirs,"  being  construed 
an  estate  pur  autre  vie,  represents  it  as  a  question  still 
unsettled,  whether  on  account  of  a  particular  power,  "  a 
limitation  in  a  deed  is  to  be  construed  to  import  less 
than  it  expresses."  In  the  more  recent  case  of  Colmore 
y.  Ty7uiall{c\  Chief  Baron  Alexander  refers  to  Curtis 
V.  Price  as  ''  a  strong  case,"  and  he  refused  to  insert 
the  words,  ''during  the  life  of  C  C,"  in  order  to  dimi- 
nish the  estate  in  fee  given  to  the  trustees.  There 
was  a  limitation,  by  deed,  to  Caroline  Colmore  for 
life,  and  from  the  determination  thereof,  by  forfeiture 

or 

(a)  12  Va.  101.  (c)  2  Yaunge  if  J.  622. 

(6)  18  Ves.  422. 
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or  otherwise,  to  the  use  of  George  Hodgson  and  his  heirs^ 
upou  trust  to  support  coutingent  remainders.  It  was 
argued,  that  Hodgson  took  only  an  estate  during  the 
life  of  Caroline  Colmore,  but  the  Court  decided  the  re- 
verse. Even  admitting,  however,  that  in  such  a  case,  an 
express  limitation  in  a  deed  could  be  controlled  by 
mere  reference  to  the  exigencies  of  the  trust,  still  the 
present  case  differs  essentially  from  Curtis  v.  Price  in 
this  respect,  that  in  Curtis  v.  Price  there  was  no  pur- 
pose for  which  the  estate  of  the  trustees  was  required 
after  the  death  of  the  tenant  for  life;  and  Sir  W.  Grant 
expressly  relies  upon  this,  for  he  says,  that  the  purpose 
to  be  answered  was  one  for  which  an  estate  in  the  trus- 
tees, during  tbe  wife's  life,  would  be  sufficient.  In  the 
present  case,  a  limitation  during  the  life  of  William 
Brewer  would  not  be  sufficient  for  the  purpose,  viz. 
that  of  preserving  the  contingent  remainders;  for  there 
would  have  been  no  estate  to  support  them  if  Mrs. 
Brewer^ s  life  estate  had  taken  effect  and  had  determined 
before  her  death.  More  extensive  and  altogether  un- 
precedented changes  must  be  made  in  the  frame  of  the 
settlement  than  that  suggested  to  make  the  term  a 
legal  one.  In  Curtis  v.  Price  the  words,  as  they  stood, 
would  have  defeated  the  obvious  intention.  The  limi- 
tation for  500  years  was  good  as  an  equitable  term,  and 
was  useful  for  the  purpose  of  defining  the  extent  to 
which  the  trustees  might  create  a  legal  estate  for  the 
purposes  of  the  trust.  But  it  was  not  necessary  for  the 
trustees  to  limit  an  estate  to  that  full  extent,  if  they 
could  raise  the  required  amount  by  creating  a  less  in- 
terest. Suppose  they  had  limited  a  term  for  400  years, 
could  the  mortgagee  have  insisted  that  he  was  entitled  to 
a  term  of  600  years  ?  So  here,  as  the  trustees  granted 
an  estate  impeachable  for  waste,  the  mortgagee  could  not 
insist  on  having  one  of  a  different  description. 

The 
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The  above  considerations  render  it  unnecessary  to 
discuss  the  question  whether  a  demise  for  a  term  co- 
extensive with  the  lessor's  own  interest,  reserving  a 
rent,  is  for  all  intents  and  purposes  an  assignment. 
Doubts  exist  as  to  this,  as  appears  in  Mr.  Sergeant 
Manning's  note  to  King  v.  Wilson  (a),  and  from  Poult- 
ney  v.  Holmes  (i),  Pollock  v.  Stacy  (c),  and  other 
cases.  If  there  be  a  case  to  which  the  doctrine  would 
not  apply,  it  would  surely  be,  where  the  effect  of  its 
application  would  be,  to  convert  a  demise,  saying 
nothing  as  to  waste,  into  an  assignnfent  of  an  estate 

unimpeachable  of  waste. 

ft 
The  following  authorities  were  also  referred  to: — 

Thorn  v.  Woollcombe  {d  ) ;  Co.  Litt.  (e) ;  Hill  on  Trus- 
tees (f);  Hollidayy.  Overton  (g);  3  Preston  on  Con- 
veyancing (h) ;  Darcy  v.  Askunth  (i) ;  1  Com.  Dig.  (k)  ; 
Sowles's  Case  (/);  Bowles  v.  JBerrie  (m);  4  Bacon's 
Abr.  (n);  Bailiffs  of  Ipswich  v.  Martin  {o)\  Baker  v. 
Gostling  {p)\  Burton  v.  Barclay  (y ) ;  2  Inst,  (r) ; 
Hicks  V.  Downing  {s);  Palmer  v.  Edwards  (t);  Par- 
menter  v.  Webber  {u);  Preece  v.  Corrie{x);  Spencer's 
Case(y);  Cottee  v.  Richardson  ( z)  ;  Throckmerton  v. 
Tracy  {(I). 

The  M  ASTBR  of  the  Rolls. 

I  am  of  opinion  that  the  case  must  be  answered  in 

the 
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(a)  5  Man.  if  Ry.  162. 
(6)  1  Stra.  405. 

(c)  9  Q.  B.  1033. 

(d)  3  B./^  Ad,  5Se. 

(e)  Page  28a,  220  a. 
(/)  Page  321. 

(g)  15  Beav.  480. 

(A)  Pages  44,  45. 

(t)  Hob,  234. 

(k)  Tit"  Waste" (E.),S. 

(/)  11  Rep.  83b. 

(m)l  RoUe  Rep,  177,  \83. 

(n)Th.**L«ii«,"I,B. 


(o)  Cro.  3 at,  411,  and  Com. 

Dig.  Det.  £. 
(p)  1  Ring,  N,C.  19. 
(7)  7  Ring,  745. 
(r)  P^e  146. 
(s)  1  Ld,  Raym.  99. 
(0  1  Doug,  187,  n. 
(ti)  8  Taunt  593. 
(f )  5  fiing.  24. 
(j^)  5  Co.  Rep,  16  ;  1  SmUh'$ 

Lead.  Ca».  22. 
(jr)  7  EirA.  i{«p.  143. 
(a)  Plowd,  159. 
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the  aflSrmatiye,  and  that  the  vefndors  can  make  a  good 
title  to  the  timber  on  the  property  included  in  this 
term. 

The  objection  is  this  t — the  term  itself  is  without 
impeachment  of  waste,  but  the  conveyance  to  Rtade 
does  not,  in  the  opeirative  part  of  it,  give  him  a  power 
to  commit  waste.  It  is  then  contended,  that  he  cannot 
be  considered  as  an  assignee  of  the  term  of  500  years 
mentioned  in  the  indenture  of  1790,  because  no  such 
term,  in  fact,  ever  existed,  for  the  estate  given  to  trus- 
tees to  preserve  contingent  remainders  being  limited  to 
them  and  their  heirs,  and  not  during  the  life  of  the 
tenant  for  life,  it  is  impossible,  consistently  with  that 
estate,  for  the  same  trustees  also  to  have  a  legal  term  of 
500  years. 

I  adopt  the  observations  of  Chief  Baron  Alexander 
in  Colmore  v.  Tyndall,  that  this  Court  deals  with  a 
deed  according  to  the  clear  intention  of  the  parties 
appearing  in  the  four  corners  of  the  deed  itself.  If 
the  Court  sees  an  intention  clearly  and  distinctly  esta- 
blished by  it,  it  has  no  difficulty  in  carrying  that  into 
effect ;  subject,  of  course,  to  any  rules  of  law  that  may 
be  applicable  to  it,  but  only  qualified  to  that  extent. 
Adopting  this  nde  in  Colmore  v.  Tyndall,  Lord  Chief 
Baron  Alexander  was  unable  to  cut  down  the  estate 
given  to  the  trustees  in  fee  to  preserve  contingent  re- 
mainders to  an  estate  pur  autre  vie,  because,  from  the 
context  of  the  deed,  he  did  not  arrive  at  the  conclusion 
that  such  was  the  intention  of  the  parties  to  it.  He 
expressly  refers  to  various  parts  of  the  deed,  and  to  a 
circumstance  which  existed  in  that  deed  and  also  exists 
in  this,  viz.,  that  the  estate  is  again  given  to  the  same 
trustees  in  fee  in  other  parts  of  the  deed ;  but  he  thought 
that  that  was   not  sufficient  to  control  the  express 

words, 
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^ord^y  though  that  would  be  consistent  with  the  pro- 
bable intention.  It  is  also  to  be  observed,  that  that 
^as  a*  case  of  specific  performance,  in  which,  as  he  very 
iu8t.ty  observed,  he  could  not  compel  the  purchaser  to 

take    the  title  if  any  serious  doubt  existed  as  to  the 

purchaser  obtaining  the  legal  estate. 


1864. 


Bbaumont 

The 
Marquis  ot 
Salisbuet. 


In   adopting  these  observations  and  applying  them  to 
the  presrent  case,  I  cannot  have  the  slightest  doubt  that 
there  was  a  clear  and  express  intention,  on  the  part  of 
all  parties  to  this  deed,  that  a  term  of  600  years  should 
he  vested  in  the  trustees,  for  the  purpose  of  raising  por- 
tions for  younger  children.     But  if  I  were  to  hold,  that 
the  Words  limiting  a  fee  to  the  trustees  can  in  no  respect 
^  controlled,  but  must  themselves  govern  all  the  rest 
^'  the   deed,   1  must  then  strike  out  of  it  this  term 
^^Qich  is  expressly  given  to  them.     On  the  other  hand, 
"  *^  •'etain  this  term  in  the  trustees,  I  must,  then,  neces- 
^'^^y  Control  the  limitation  to  them  and  their  heirs,  and 
restrict  it  to  an  estate  pur  autre  vie,  determinable  upon 
^®  <Jeath  of  William  Brewer. 


^^Ock  of  opinion,  that  the  manifest  intention  of  the 

k    ^^^   would  be  better  effectuated  by  thus  restricting 

^st^te  of  the  trustees  to  an  estate  pur  autre  vie, 

^y  striking  out  this  express  limitation  to  them  of 


It: 
colti 
to  Co 


••ill  of  600  years. 

^Iso  appears  to  me,  that  very  considerable  difB- 

^^    would  arise  in  working  out  the  trusts  if  I  were 

^^e  to  a  contrary  conclusion.     I  put  this  question 

^-^^  De   Gex,  whether  the  power  of  raising  the 

^V  for  portions  was  not  incidental  to  the  term  of  600 
yea  jiw^  * 

^*      He  argued  that  it  was  not,  but  was  a  general 
.    ^•^  to  raise  portions,  and  that  even  if  the  term  had 
n  well  created,  the  parties  would  still  have  power 

to 
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1854*  to  niee  the  portioos  oat  of  tlieir  estate  in  fee.  If 
thai  were  so,  tbey  would  have  the  power  to  do  so  by 
a  sale  or  mortgage,  or  bj  creatiiig  a  term  to  any 
extent  they  thought  proper.  Can  it  be  reasonably  oon- 
tended,  that,  according  to  the  intentioo  of  the  parties  to 
this  deed,  the  tmstees  coold  have  raised  the  money  by 
a  term  of  1,000  or  10,000  years,  or  by  an  absolute  sale 
of  the  property  ?  If  the  trostees  be  not  restricted  to 
raising  the  portion  by  means  of  a  term  of  500  years,  it 
appears  to  me  that  the  power  of  raisii^  the  portions 
would  either  be  destroyed  altogether,  or  that  they  would 
have  an  unlimited  power  of  doing  that,  which  was,  by 
the  deed,  restricted  to  a  term  of  500  years;  for  if  the 
charge  does  not  take  effect  as  an  assignment  of  the  term 
of  500  years,  it  must  take  effect  solely  under  the  power 
of  raising  portions  inddental  to  the  estate  in  fee  simple 
given  to  the  trustees  in  which  case,  the  trustees  would 
have  a  power  of  creating  any  term  whatever  for  raising 
portions.  This  view  of  the  case  is,  in  my  opinion,  con- 
firmed by  the  repetition  of  the  estate  to  the  trustees  and 
their  heirs  ''  during  the  life  of  and  in  trust  for  John 
Brewer.**  In  fact,  Mr.  De  Gex  was  obliged  to  admit, 
tliat  probably,  through  a  slip  of  the  draftsman  who  drew 
the  deed,  the  words  "  during  the  life  of  WUliam  Brewer** 
bad  been  omitted,  though,  in  the  case  of  the  life  of 
John  Brewer f  they  bad  been  inserted. 

Seeing  such  to  be  the  intention  of  the  parties,  the 
only  question  I  have  to  consider  is,  whether  these  words 
**  to  them  and  their  heirs,"  are  so  strong,  as  necessarily 
to  override  what  appears  to  me  to  be  the  clear  inten- 
tion of  the  parties.  Curtis  v.  Price  is  a  distinct  au- 
thority that  they  do  not;  and  that  where  the  clear  inten- 
tion of  the  parties  is  shown  in  the  deed  itself,  this  Court, 
to  carry  that  intention  into  effect,  will  rather  control 
those  words  and  cut  them  down  to  an  estate  pwr  autre 

vie 
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vUf  than  strike  out  the  distinct  limitations  in  other 
parts  of  the  deed.  Curtis  v.  Price  ^appears  to  roe  not 
to  have  been  touched  by  any  subsequent  case  that 
has  been  cited,  nor  am  I  at  all  aware  that  its  authority 
has  ever  been  called  in  question.  Certainly  in  the  case 
of  Coleman  v.  Tyndall,  Chief  Baron  Alexander  calls  it 
"a  strong  case/'  but  he  expresses  no  dissatisfaction 
with  it,  and  states  special  reasons,  why  the  Master  of  the 
Rolls  arrived  at  the  conclusion  he  did  in  that  case,  and 
which  reasons  be  seems  to  think  satisfactory;  I  am, 
therefore,  of  opinion,  upon  the  construction  of  the 
original  deed,  that  this  term  must  be  considered  to  have 
existed. 


1854. 

BCAUMOVT 

The 
Marquis  of 
SALisBuar. 


The  next  question  is,  whether  this  term  was  assigned  ? 
An  argument  used  by  Mr.  Palmer^  and  which  appeared  to 
me  to  have  great  force,  was,  that  even  upon  the  assump- 
tion that  this  term  did  not  exist  in  the  trustee,  still  there 
is  an  express  recital  in  the  deed  executed  by  the  surviv- 
ing trustee  of  a  contract  to  sell  it,  which  would  there- 
fore estop  him  and  his  representatives  from  alleging  the 
contrary.  There  is  an  express  contract  to  sell  that  very  . 
term  which  was  specified  in  the  deed  of  the  7th  of 
December,  1790,  and  which  was  a  term  without  im- 
peachment of  waste.  Though  the  operative  words  do 
not  include  the  words  "  without  impeachment  of  wasted* 
it  might  be  a  grave  and  serious  question,  whether 
the  trustees,  having  the  power  to  create  such  a  term, 
which  is,  in  fact,  admitted  or  assumed  by  the  Defendant, 
would  not  have  a  power  to  create  a  term  without  im- 
peachment of  waste.  However,  assuming  the  term  to 
have  existed,  I  am  of  opinion,  that  it  has  been  assigned. 
Here  is  a  deed  which  conveys  the  whole  of  the  term 
without  any  reservation,  except  the  peppercorn  rent, 
which  appears  to  me  to  be  immaterial ;  and  it  certainly 
does  not  require  authorities,  at  the  present  day,  to  show 

VOL.  XIX.  p  that 
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1854. 

Beaumont 

V, 

The 
Marquis  of 
Salisbury. 


that  even  when  a  deed  purports  to  be  an  under-lease, 
but  conveys  the  whole  of  the  term,  it  operates  as  an 
assignment  of  the  term,  and  it  is  a  familiar  and  fatal 
objection  constantly  taken  by  Conveyancers  in  cases  of 
under-leases. 


I  am  of  opinion,  that  if  the  term  existed,  it  was  fully 
and  entirely  assigned  to  Reade,  and  gave  him  exactly 
the  same  right  as  was  attached  to  the  original  term  of 
600  years,  created  by  the  deed  of  1790 ;  one  of  which 
is,  that  he  shall  not  be  impeachable  for  waste.  Conse- 
quently, the  power  of  cutting  timber  is  incidental  to  the 
estate  of  Reade^  who  bought  that  term  from  Mr.  Newell^ 
the  survivor  of  the  original  trustees,  under  the  deed  of 
1790,  and  I  must  answer  this  case  accordingly. 


Aiw.  17. 

Bequest  of 
residue  to  '*  di- 
vide" the  same 
between  the 
brothers  of  A,^ 
and  the  ne- 


AMSON  V.  HARRIS. 

JOHN  HOLLGATE,  by  his  will  dated  in  May, 
1847,  gave  his  residuary,  real  and  personal  estate 
to  the  Defendant  John  Harris,  in  trust  to  sell  and 
convert,  and  to  stand  possessed  of  the  proceeds,  &c., 
^nd^°h^'  on  trusts,  expressed  as  follows: — "to  divide  the  same 
keeper  C.  amongst  the  brothers  and  sisters  of  my  late  wife  Sarah 
did  not  entitle'  Harding,  and  the  nephews  and  nieces  by  blood  of 
C.  to  one-third,  my  late  mother  Catherine  Bower,  deceased,  and  my 
but  that  all  the  ,^,  tt       -       a  t^.,,,  ^t 

objecutook      liousekeepeT  liamet  Amson,     Provided  always,  and  1 

equally.  direct  and   declare,  that   it  is  my  intention  that  the 

Bequest  to  a  ^^ 

class  equally,  children 

with  a  substi- 
tuted gift,  as  to  the  shares  of  any  who  predeceased  the  testator,  to  his  "  children  or 
remoter  issue,"  per  ttirpes  of  **  their  parents'  or  grandparents'"  shares.     Held,  that 
the  grandchildren  could  not  claim  a  share,  by  substitution,   in  competition   with 
children,  but  that  the  children  alone  were  entitled  to  the  exclusion  of  grandchildren. 
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children  or  remoter  issue,  respectively,  of  such  of  the  1854. 
brothers  and  sisters  of  my  late  wife,  and  of  such  of  the 
said  nephews  and  nieces  of  my  late  mother,  as  have 
already  died,  and  as  shall  hereafter  die  in  my  lifetime 
leaving  issue,  shall  stand  in  their  respective  parents'  or 
grandparents' place,  and  take  amongst  them,  respectively, 
per  stirpes,  the  share  or  shares  which  such  parents  or 
grandparents  would  have  taken,  if  living,  and  included 
in  the  division  of  the  said  moneys  as  aforesaid,"  such  of 
the  legatees  as  were  married  women  to  take  their  shares 
to  their  separate  use. 

The  testator  died  in  March,  1850,  possessed  of  con- 
siderable real  and  personal  estate. 

The  testator's  wife  had  twelve  brothers  and  sisters, 
ten  of  whom  predeceased  the  testator,  five  without 
issue,  and  the  other  five  leaving  children  or  grandchildren, 
who  survived  the  testator. 

The  nephews  and  nieces  by  blood  of  Catherine  Bower 
were  forty  in  number,  of  whom  twenty-eight  prede- 
ceased the  testator, — nine  without  issue,  and  nineteen 
leaving  children  or  grandchildren  who  survived  the  tes- 
tator. 

Supposing,  therefore,  the  division  to  be  per  capita,  as 
between  the  original  legatees,  the  fund  would  be  divi- 
sible into  thirty-nine  shares ;  but  a  question  was  raised 
as  to  whether  it  was  divisible  into  three  parts,  the 
*'  brothers  and  sisters  "  being  entitled  to  one,  the 
"  nephews  and  nieces"  to  another,  and  Harriet  Amson 
to  the  third.  Another  question  was  also  raised,  as  to 
the  rights  as  between  themselves,  of  the  children  and 
grandchildren  of  the  original  legatees. 

p  2  Mrs. 
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Mrs.  Amson  died,  and  the  Plaintiff,  her  legal  per- 
gonal representative,  filed  this  bill  for  the  administra- 
tion of  the  estate  and  the  distribution  of  the  residue,  of 
which  he  claimed  one-third.  The  case  now  came  before 
the  Court  by  adjournment  from  chambers,  on  the  ques- 
tion of  the  division  by  classes  or  per  capita^  and  to 
determine  the  conflicting  rights  of  children  and  grand- 
children. 

Mr.  Lloyd  and  Mr.  Giffardy  for  the  Plaintiff.  The 
Court  will  feel  every  disposition  to  construe  the  will,  so 
as  to  give  some  substantial  benefit  to  Mrs.  Am$<m.  It 
is  clear,  on  the  face  of  the  will,  that  the  testator  did  not 
know,  whether  the  first  two  classes  existed  or  not,  and  it 
is  neither  unlikely  nor  improbable,  that  he  intended 
Mrs.  Amson  to  stand  as  a  third  class ;  for  if  he  intended 
the  legatees  to  take  per  capita j  it  would  make  hers  a 
very  uncertain  share,  and  it  would  be  unreasonable  to 
make  it  depend  upon  the  number  of  the  other  classep. 
The  division  of  the  fund  must  therefore  be  in  thirds,  the 
brothers  and  sisters  of  the  testator's  wife  taking  one 
share,  her  mother's  nephews  and  nieces  taking  another 
share,  and  the  housekeeper  the  third  share ;  Brett  v. 
Horton{a),  The  word  "  and"  inserted  between  **  brothers 
and  sisters"  and  **  nephews  and  nieces,"  shows  that  the 
division  should  be  into  thirds. 

Mr.  Hobhousey  (in  the  absence  of  Mr.  R.  Palmer\ 
for  the  Defendant  Harris  and  for  the  twelve  surviving 
nephews  and  nieces  of  Catherine  Bower,  and  the  sur- 
viving children  of  her  deceased  nephews  and  niece9, 
was  not  heard  on  this  point. 

The  Master  of  the  Rolls.  I  have  no  doubt  that  the 
fund  is  distributable  per  capita,  and  not  in  thirds. 

Mt. 

(a)  4  Beav.  239. 


Amson 
v. 
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Mr.  Hobhome^  on  the  second  poioft,  oontendedy  that  1854. 
as  the  eurviving  children  or  remoter  issue  of  the  original 
legatees  who  predeceased  the  testator,  took  their  parents' 
or  ancestiyrH'  share,  by  substitution,  if  one  of  the  original  ^  4rm& 
legatees  died  in  the  testator's  lifetime,  leaving  children 
ajad  grandchildren  who  survived  him,  the  former  alone 
took  (to  the  exclusion  of  the  latter,  btft  if  grandchildren 
^lione  smrvived,  they  woold  take. 

Mr.  Tkringy  for  grandchildren  of  deceased  original 

legatees,  whose  parents  were  dead  at  the  testator's 

decease,  contended,  that  the  testator  had   made  the 

^>»nginal  legatees  a  stock,  and  in  case  of  their  prede- 

^^^asing  the  testator,  had  made  thehr  children  a  new 

^^ock,  for  whom,  if  they  predeceased  the  testator,  their 

'^l^iildren  or  the  grandchildren  of  the  original  legatees 

N^ere  substituted.     The  word  "  parents"  included  not 

only  the  original  legatees,  but  also  the  children  of  the 

original  legatees. 

Mr.  Welfordf  for  claimants  in  the  same  interest,  and 
for  a  great  grandchild,  cited  Hussey  v.  Dillon  (a),  to 
show  that  great  grandchildren  may  take  under  a  devise 
to  grandchildren. 

Mr.  Bemr^  for  claimants  in  the  same  interest,  sub- 
mitted that  the  word  **  or"  must  be  read  ''  and,"  and 
that  the  children  and  grandchildren  would  therefore  be 
equally  entitled ;  Harridgey.  Ferguson  {b);  Richardson 
V.  Spraag  (c). 

Mr.  Lhydf  in  reply. 

The 

(a)  AmbL  603  ;    S.   C.  nam.         (6)  Joe.  583. 
Uuueyw.  Berkeley,  2  Eden,  194.         (c)  1  P.  Wm.  434. 
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1854.  ^f^^  Master  of  the  Rolls.     I  think  the  meaning  of 

the  will  is  perfectly  clear,  and  that  to  turn  "  or*'  into 
"  and"  would  create  great  obscurity.  The  intention  of 
the  testator  was  to  give  the  fund  to  the  brothers  and 
sisters  of  his  wife,  and  the  nephews  and  nieces  in  blood 
of  his  mother,  if  they  should  be  living  at  his  decease ; 
if  not,  then  he  intended  the  fund  to  go  to  their  children, 
if  there  should  be  any,  and  if  there  should  be  no  children, 
then  to  the  grandchildren  or  remoter  issue,  who  were  to 
take  and  stand  in  the  place  of  their  parents  or  grand- 
parents, as  the  case  might  be.  The  original  gift  is  a  gift 
per  capita,  and  the  fund  is  divisible  into  thirty-nine 
shares,  and,  as  to  the  substituted  gift,  no  grandchildren 
are  to  take  unless  the  whole  class  of  their  grandparent's 
children  was  extinct  at  the  testator's  death. 


It  was  asked  that  the  decree  might,  for  convenience, 
contain  a  schedule  specifying  the  legatees  by  name. 

The  Master  of  the  Rolls.  That  is  not  the  ordinary 
form,  but  the  circumstances  of  the  case  are  peculiar, 
and  will  justify  it. 
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MEEDS  V.  WOOD. 

Nov.  13, 15. 
rpHE  testatrix,  Elizabeth  Barbara  Shaw,  made  her  A  testatrix  de- 
^    will,  dated  16th  of  March,  1853.  and  thereby,  after  jJ^fo/T?. 

directin&r  payment  of  her  debts,  devised  as  follows : —  for  li^et  and 

"declared  that 
"  I  give  to  my  executor,  James  Meeds,  my  freehold  and  jf  jg,  K. should 

tithe  free  farm  called  Baldwin's,  situate,"  &c.  "  in  trust  n»*"y»"  *!)«» 

she  gave  the 
for  the  benefit  of  the  said  Ellen  Knawles,  for  her  natural  farm  to  J.  W. 

life,  and  I  direct  my  executor  to  pay  her  the  rents  and  ^  ^'^did^'not 

proceeds  of  the  said  farm  every  six  months,  provided  marry.    Held, 

always,  and  /  do  hereby  declare,  that  if  the  said  ElUn  j^jy  ^c^wu 

Knawles  shall  marry  or  cohabit  with  any  man,  then  I  vested  inde- 

give,  devise  and  bequeath,  the  said  farm  to  my  nephew  ^.'^  marrying 

John  Wood  and  Elizabeth  his  wife,  or  the  survivor  of  ®^""'     ^ 

A  testatrix 

them.    And  I  direct  my  executor  to  pay  the  rents  and  proceeded 

proceeds  of  the  same  to  them,  so  long  as  they,  or  [„ /^™t  o" 

either  of  them,  shall  live,  every  six  months ;  and,'after  my  real  and 

their  decease,  I  direct  my  executors  to  sell  the  said  farm,  tote""l  dfrect 

and  equally  divide  the  proceeds  thereof  between  their  Jjj®  tenant  to 

surviving  children,  share  and  share  alike."  •*g^n^  „  to  the 

rest,  residue 
and  remainder 
She  proceeded: — ''And  in  respect  to  my  real  and  of  my  estate, 

personal  estate,  which  I  may  be,  in  any  way,  entitled  to  roonierfnd  se- 
at the  time  of  my  decease,  and  over  which  my  late  hus-  curities  for 
band  has  given  me  a  disposing  power,  the  real  estate  ^ect,  that  it 
consisting  of,"  &c.  *'  it  is  my  wish,  that  James  Meeds,  '^?^ l*^^ 
my  present  tenant,  may  continue  tenant  of  the  same.  Held,  that  the 
(if  it  be  his  wish  so  to  do),"  by  paying  a  reasonable  r^|^2!**^ 
rent,  and  keeping  the  same  in  repair,  &c.    *'  And  as  to 
the  rest,  residue  and  remainder  of  my  estate,  including 
money  and  securities  for  money,  which  I  may  die  pos- 
sessed of,  I  direct,  after  thepayment  of  the  legacy,"  &c. 
VOL.  XIX.  Q  ''  that 
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''  that  the  surplus  shall  be  equally  divided  between  my 
nieces  Frances  Wood  and  Elizabeth  Wood.  And  I 
direct  my  executors  to  invest  the  share  of  Frances  Wood, 
and  pay  her  the  interest  during  her  life,  and,  after  her 
decease,  to  divide  the  same  between  her  children  (if  any), 
and  if  no  children,  then  to  the  children  of  my  nephew 
John  Wood  and  Elizabeth  his  wife,  equally  between 
them." 

The  testatrix  died  in  1863. 

Ellen  Knowks  died  15th  ofFebruartff  1854,  without 
having  been  married,  and  without  having  cohabited  with 
any  man. 

John  Wood  and  Elizabeth  his  wife  had  six  children, 
all  of  whom  were  infants,  and  were  bom  before  the  death 
of  the  testatrix ;  and  Frances  Wood,  the  wife  o(  James 
Wood,  had  two  children,  one  of  whom  was  an  infant, 
and  both  were  bom  before  the  death  of  the  testatrix. 

On  the  death  of  the  testatrix,  a  question  arose  upon 
the  construction  of  her  will,  as  to  the  disposition  of 
Baldwin*s,  whether  or  not,  in  the  events  that  had  hap- 
pened, it  was  undisposed  of.  M.  L,  Daynes,  the  brother 
and  heir-at-law  of  the  testatrix,  insisted  that  it  was. 
John  Wood  and  Elizabeth  his  wife,  on  the  other  hand, 
contended  that  it  passed  under  the  will,  and  they  claimed 
an  interest,  for  their  joint  lives  and  the  life  of  the  survi- 
vor, in  the  rents  and  profits,  whiljs  their  children  insisted 
that  they  were  entitled  to  a  present  absolute  interest,  or 
at  all  events  to  an  interest  in  remainder,  contingent  or 
otherwise  expectant,  on  the  decease  of  their  parents. 
James  Wood  and  Frances  his  wife,  claimed  in  her  right 
to  be  entitled,  under  the  residuary  clause,  to  a  moiety 
of  the  rents  and  profits,  and  their  children  claimed  the 
remainder  in  that  moiety  after  the  death  of  their  mother; 

and 
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BXid  John,  and  his  wife  and  children,  in.  like  manner 
claimed  the  other  moiety,  in  case  the  Court  should 
be  against  their  first  contention.  There  were  also 
other  claims,  and  the  object  of  the  suit  was  to  obtain 
the  declaration  of  the  Court  as  to  the  rights  of  the 
parties. 

Mr.  Pole,  for  the  Plaintiff,  the  executor  and  trustee. 

Mr.  Simpson,  for  the  Defendants,  John  Wood  and 
wife.  The  gift  to  John  Wood,  his  wife  and  children,  is 
not  contingent  because  it  follows  the  words,  divesting 
the  gift  to  Ellen  Knowles,  in  certain  events.  It  comes 
after  the  gift  to  Ellen  Knowles,  no  doubt ;  but,  never- 
theless, it  is  an  independent  gift  to  Wood  and  wife,  for 
life,  with  remainder  to  their  children,  for  the  testatrix 
uses  language  importing  an  independent  gift — ''  then  I 
give,**  &c.,  and  "I  direct  my  executor  to  pay,"  &c.  But 
if  not,  then  John  Wood,  and  his  wife,  under  the  resi- 
duary gift  (which  includes  both  real  and  personal 
estate),  claim  a  moiety  during  the  life  of  Mrs.  Wood. 
He  cited  Saumarez  v.  Saumarez  (a). 

Mr.  R.  Palmer,  for  the  children  of  John  Wood. 
The  testatrix  has,  at  all  events,  directed  the  executor 
to  sell  the  farm  called  Baldwin's  and  divide  the  pro- 
ceeds among  the  children ;  this  she  has  done,  abso- 
lutely, and  without  any  intention  to  make  the  gift  to 
the  children  dependent  upon  any  contingent  event: 
even  though  the  gift  to  their  parents  should  be  so  con- 
sidered. In  the  late  case  of  Boosey  v.  Oardner{b),  this 
Court  held,  that  the  gift  to  the  children  depended  so 
much  on  the  gift  to  their  parents  that  it  fell  with  it, 
but,  on  appeal,  the  Lords  Justices  were  of  a  different 

opinion, 
(a)  4  Myl.  i  Cr.  331.  (6)  18  Beav.  471. 
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1864.       opinioOy  and  considered  it  reasonable  to  effect  the  tes^ 

^^■^^''^^^      tator's  intention,  to  hold  the  gifts  to  be  independent, 

9.  and  not  so  connected  as  to  fail  together.    So  bere^ 

WooD«  iQ  order  to  effect  the  intention,  the  gifts  oaght  to  be 
regarded  as  independent  gifts.  The  case,  in  fact,  falls 
within  the  rule  in  that  class  of  cases  where  a  gift  is 
,  made  to  a  widow  for  life,  and  if  she  shall  marry  then 
over;  in  which  the  established  constraction  is,  that  the 
gift  over  is  not  dependent  on  the  contingency  of  the 
widow's  marrying  again,  but  that  it  takes  effect  upon 
the  determination  of  her  estate,  whether  by  marriage  or 
death,  Luxford  v.  Cheeke\a).  Here,  there  is  a  gift  to 
E.  Knowles  for  life,  and  then  a  declaration,  that  if  she 
marries,  it  is  to  go  over,  that  is,  it  is  a  gift  to  EUen 
Knowles  until  she  marries,  and  after  the  determination 
of  that  interest,  there  is  a  gift  to  John  Wood  and  his 
wife,  for  life,  with  remainder  to  their  children ;  or  at  all 
events,  if  the  life  estate  be  contingent,  there  is  an  in- 
dependent gift  to  the  children  absolutely,  under  the 
direction  to  the  executor  to  sell  and  divide  the  pro- 
ceeds between  them. 

Mr.  Erskine^  for  James  Wood,  his  wife  and  children. 
On  the  death  of  EUen  Knowles,  Baldwins  passed  under 
the  residuary  gift,  for  the  devise  to  John  Wood,  his  wife 
and  children,  were  all  dependent  upon  a  contingent 
event  which  did  not  happen.  The  gift  to  John  Wood 
and  wife  was  only  of  a  life  interest,  and  the  gift  to 
their  children  after  their  decease  is  contingent  upon 
the  events  before  mentioned ;  it  is  not  an  independent 
gift,  but  one  connected  devise,  for  the  whole  clause 
must  be  read  together.  If  a  testator  gives  a  particular 
estate  to  A.  B.,  with  remainder  over  upon  a  contin- 
gency, which,  if  it  happen,  is  to  determine  A.  B.*s 

estate 
(a)  3  Levinz,  125. 
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estate  sooner  than  it  would  naturally  determine,  and 
the  contingency  does  not  happen,  but  the  estate  is 
determined  naturally,  then  the  gift  over  does  not  take 
effect,  iSA^/^Uv.  Lord  Orrery{a);  Amherstv.LyUonib), 
The  estate,  therefore,  in  this  case,  passed  not  to  John 
Wood  and  family,  by  the  limitation  over,  but  under  the 
residuary  clause,  which  includes  real  estate. 

Mr.  jRoupell^  for  Daynes,  the  brother  and  heir-at-law 
of  the  testatrix.  There  is,  first,  an  express  limitation 
for  life  to  Ellen  Knowles,  which  the  testatrix  declares 
she  shall  forfeit,  if  she  marries  or  cohabits  with  any 
man.  Upon  that  contingency  of  forfeiture,  all  the  limi- 
tations over,  after  Ellen  Knowles's  life  estate,  are  made 
to  depend,  and  as  the  contingency  did  not  happen,  none 
of  them  took  effect.  As  to  there  being  an  independent 
gift  to  the  children  of  John  Wood,  it  is  to  be  observed, 
that  there  is  no  gift  whatever  interposed  between  the 
life  estate  of  the  parents  and  the  gift  to  the  children  ; 
and  to  strike  out  the  contingency  as  inapplicable  to  the 
latter  would  be  to  alter  the  will.  There  are  two  cases, 
indeed,  in  which  the  Court  has  held,  from  the  nature  of 
the  gift  itself,  that  the  subsequent  limitations  are  inde- 
pendent; first,  when  the  words  of  contingency  are  refer- 
able only  to  the  particular  estate,  and  secondly,  when  the 
subsequent  limitations  do  not  follow  as  remainders  but 
as  separate  gifts.  The  rule  of  construction  in  such  cases 
is, ''  that  if  the  ulterior  limitations  be  immediately  con- 
secutive on  the  particular  estate  in  unbroken  continuity, 
and  no  intention  or  purpose  is  expressed  with  reference 
to  that  estate,  in  contradistinction  to  the  others,  the 
whole  will  be  considered  to  hinge  on  the  same  contin- 
gency ;  and  that,  too,  although  the  contingency  relate 
personally  to  the  object  of  the  particular  estate,  and 

therefore 

(a)  3  Atk.  282.  (6)  Cited  i6.  285,  and  5  Br.  P.  C  254. 
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therefore  appear  not  reasonably  applied  to  the  ulterior 
limitations/'  1  Jarman  on  Wills  (a),  and  cases  there  re- 
ferred to.  Such  is  the  character  of  the  contingency  in 
the  present  case,  and  as  the  event  did  not  happen,  the 
limitations  over  did  not  take  effect  in  favour  of  either 
parents  or  children. 

Secondly,  the  real  estate  did  not  pass  under  the  resi- 
duary clause,  which  clearly  applies  to  personal  estate 
alone ;  for  the  word  **  estate,"  though,  per  se,  capable 
of  carrying  realty,  is  restricted  in  its  meaning  by  its 
association  with  the  words  "  money  and  securities  for 
money,"  and  is  here  applicable  only  to  personal  estate. 
In  Wilkinson  v.  Merryland  (J)  the  words  "  estates  and 
mortgages"  were  held  to  mean  estates  and  mortgages 
for  years,  because  coupled  with  words  applying  to  per- 
sonal estate.  In  Woollam  ▼.  Kenworthy{c)  ''estate,^ 
in  a  residuary  clause  of  a  will,  was  restricted  to  ''  per- 
sonal estate,"  by  the  effect  of  the  context,  though  the 
will  contained'  a  specific  devise  of  real  estate.  So,  in 
Timewell  v.  Perkins  (d)  "  estate,"  followed  by  words  ex- 
planatory and  restrictive  of  it,  was  cut  down.  1  Jarman 
on  Wills  (e),  and  the  cases  there  cited. 

Mr.  Simpson,  in  reply. 

The  Master  of  the  Rolls. 

This  is  an  extremely  obscure  will,  and  I  am  not  satis- 
fied that  I  have  arrived  at  a  right  conclusion  ;  but,  as 
I  have  had  time  to  consider  it  since  it  was  on  before, 
I  feel  satisfied  that  I  shall  not  vary  in  my  opinion,  and 
I  shall  state  now,  what  is  the  conclusion  at  which  I 
have  arrived,  as  to  the  construction  to  be  put  upon  the 

several 

(a)  Page  752.  (c)  9  Vet.  137. 

lb)  Cro,  Car.  447,  449;   Sir         (d)  2  Alk.  102. 
W.  Jonet,  380.  (e)  Page  657. 
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several  dispositions  contained  in  the  will.  As  to  the  1854. 
first  pointy  with  respect  to  the  gift  to  John  Wood  and 
Elizabeth  his  wire^  whether  it  is  contingent  upon  the 
forfeiture  of  Ellen  Knowleis  previous  life  estate,  by 
marriage,  &c.,  or  a  vested  remainder,  to  take  effect  upon 
the  determination  of  that  estate,  the  cases  run  into  very 
nice  distinctions,  and  possibly  it  may  not  be  easy  to 
reconcile  every  one  of  them.  Mr.  Erskine  referred 
me  to  one  of  them,  Sheffield  v.  Lord  Orrery  (a),  and 
there  are  other  cases  to  the  same  effect,  but  then 
there  is  the  case  of  Luxford  v.  Cheekeib),  which 
would  lead  to  a  different  conclusion.  I  think  the 
conclusion  to  be  drawn  from  the  cases  is  to  the 
following  effect,  and  the  distinction  between  the  two 
classes  of  cases  may  be  thus  stated:^ If  an  estate 
is  given,  in  the  first  instance,  absolutely  for  the  life 
of  any  particular  person,  and  this  is  clearly  the  ex- 
tent to  which  the  first  estate  is  given,  and  then  the 
next  estate  is  limited  so  as  to  arise  upon  some  contin- 
gency to  arise  within  the  lifetime  of  the  first  taker, 
which  is  there  specified,  in  that  case  the  estate  in 
remainder  is  a  contingent  one.  This  was  the  case  of 
Sheffield  v.  Lord  Orrery  (c),  where  the  estate  was  given 
to  the  widow  for  her  life,  with  a  proviso  that  if  she 
married  again  her  life  estate  should  cease,  and  the 
estate  should  go  to  the  next  taker.  But  if,  by  any  ex- 
pression in  the  will,  you  can  come  to  the  conclusion, 
that  the  testator  regarded  the  estate  to  be  limited  to 
last  only  till  the  happening  of  a  particular  event,  this 
forms  a  part  of  the  limitation  of  the  original  estate,  and 
then  the  remainder  is  not  a  contingent  but  a  vested 
remainder,  which  is  to  take  effect  upon  the  determina- 
tion of  the  particular  estate.  This  would  have  been  the 
case  in  Sheffield  v.  Lord  Orrery,  if  the  estate  had  been 

limited 
(a)  3  Atk.  285.        (6)  3  Levins,  125.        (c)  3  Alk.  285. 
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1854.  limited  to  the  widow  as  long  as  she  remained  unmarried. 
The  case  of  Luxford  v.  Cheeke  shews  the  distinction 
very  strongly,  for  in  that  case  the  estate  was  given  to 
the  wife  in  distinct  terms,  and  then  there  was  added 
this— ''if  she  should  continue  unmarried,  but  if  she 
married  again,"  then  over.  There,  though  she  never 
married  again,  it  was  held,  that  the  following  estate 
vested.  And  there  are  many  other  cases,  such  as  Gordon 
Y.  Adolphus  (a) ;  Jordan  v.  Holhham  (6),  and  others  to 
the  same  effect.  And  this  principle  seems  to  me  to 
reconcile  the  cases  on  the  subject 

What  I  have  to  look  at  here,  (and  it  is  a  very  subtle 
distinction,)  is,  whether,  taking  the  words  of  the  will 
and  the  intention  of  the  testator  as  expressed  by  those 
words,  you  are  to  understand  that  the  estate  originally 
given  is  an  absolute  estate  for  life,  or  only  during  what  I 
may  call  maidenhood. 

In  the  present  instance,  here  is  an  estate  given  to  one, 
who  is  a  spinster,  for  her  '''natural  life,"  which  words 
also  occur  in  Luxford  v.  Cheeke^  and  seem  to  express 
the  limit  of  the  estate  devised  ;  but  these  words  will  not 
be  conclusive,  if  from  the  rest  of  the  will  you  can  shew 
some  expressions  from  whence  it  appears  that  the  estate 
so  limited  was  only  intended  to  be  an  estate  for  the  time 
that  she  should  remain  a  spinster.  I  have  come  to  the 
conclusion,  that  this  is  the  proper  construction  of  this 
will  In  the  first  place,  the  estate  is  given  to  the  executor 
for  the  benefit  of  Ellen  Knowksy  for  her  natural  life, 
and  the  will  proceeds  thus,  "  and  I  direct  my  executor 
to  pay  her  the  rents  and  proceeds  of  the  said  farm  every 
six  months,"  tec.  She  does  not,  therefore,  take  the  legal 
estate ;  the  legal  estate  is  in  the  executor,  and  she  only 
takes  the  equitable  interest.  If  she  married,  the  exe- 
cutor 
(a)  3  firo.  P.  C.  306.  (b)  Amhl.  209. 
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cutor  could  not  pay  the  rents  to  her,  but  the  husband 
would  be  the  person  to  receive  them,  for  the  estate  is 
not  limited  to  her  to  her  separate  use,  and  it  is  incon- 
sistent with  the  testatrix's  intention,  that  it  should  be 
limited  to  her  to  her  separate  use.  It  is  obvious  the  tes- 
tatrix intended  the  rents  to  be  paid  to  her  herself,  and 
therefore  she  gave  the  estate  to  the  executor,  in  trust 
to  pay  them  tp  her,  for  life,  or  as  long  as  she  should  be 
entitled  to  receive  them,  that  is,  as  long  as  she  remained 
a  spinster. 

If  I  am  right  in  this  view  of  the  case,  and  it  is  after 
considerable  hesitation  I  have  come  to  this  conclusion, 
it  falls  within  the  case  of  Luxford  v.  Cheeked  in  which 
the  qualification  or  condition  of  being  a  widow,  as  here, 
of  being  a  spinster,  is  affixed  to  the  original  estate, 
which  in  that  case  is  during  widowhood,  in  this  during 
maidenhood.  If  so,  the  efiect  of  the  gift  being  to  give 
over  the  estate,  if  Ellen  Knowlei  should  marry  or  co- 
habit with  another  man  (and  she  uses  that  term  in  order 
to  guard  against  and  discover' a  concealed  marriage),  the 
gift  over  is  to  take  effect  upon  the  determination  of 
the  previous  estate,  which  is  limited  to  continue  during 
maidenhood.  The  result  is,  that,  in  my  opinion,  this 
case  falls  within  the  principle  oiLusfordy.  CheekCf  and 
not  that  of  Sheffield  v.  Lord  Orrery. 

I  am  confirmed  in  this  view  by  a  circumstance,  which, 
however,  I  admit  the  Court  must  regard  with  great 
caution  :  undoubtedly  it  is  not  in  the  power  of  the  Court, 
because  a  testator  has  expressed  a  capricious  intention 
to  vary  that  intention;  but  if  the  will  be  ambiguous 
and  one  construction  displays  ill-founded  caprice,  this 
may  afibrd  some  assistance  in  arriving  at  the  conclusion 
that  this  meaning  ought  to  be  rejected.  Now  it  is 
scarcely  possible  to  conceive  why  the  gift  to  John  Wood 

and 
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1864.  And  wife,  should  depend  on  Ellen  Knowles  marrying  or 
not|  or  why  the  testatrix  should  wish  them  to  take  the 
estate  if  Ellen  Knowles  married,  and  not  to  take  it  if  she 
did  not.  One  can  understand  the  case  of  an  absolute 
gift  to  Ellen  Knowles,  to  her  own  use,  which  would  be 
a  provision  for  her,  and  then  if  she  married,  that  the 
whole  estate  should  be  taken  away  from  her ;  but  as 
she  was  merely  to  have  an  estate  which,  at  the  utmost, 
could  only  last  during  her  natural  life,  why  should  the 
gift  over  depend  on  her  marrying  again. 

The  proper  construction  therefore,  in  my  opinion,  is, 
that  this  is  the  devise  of  an  estate  to  Ellen  Knowles 
as  long  as  she  remains  a  spinster ;  and,  consequently, 
that  on  the  determination  of  that  estate,  the  gift  to 
John  Wood  and  his  wife  takes  effect. 

As  to  the  residuary  clause,  and  whether  or  not  it  in- 
cludes real  estate,  the  cases  on  the  subject  are  almost 
innumerable,  and  it  would  be  a  waste  of  time  to  go 
through  them,  for  they  all  refer  to  particular  expres- 
sions. In  this  case»  I  think  real  estate  is  included,  and 
the  grounds  I  go  on  are,  that  the  testatrix  begins  by 
saying,  'Mn  respect  to  my  real  and  personal  estate,'*  &c., 
which  governs  the  whole  clause ;  and  then  she  says, 
**  as  to  the  rest,  residue  and  remainder  of  my  estate," 
that  is,  my  said  estate,  or  the  estate  I  have  before  spoken 
of.  The  following  words,  "  including  money  and  secu- 
rities for  money,"  do  not  cut  down  the  effect  of  those 
words,  which,  if  taken  by  themselves,  would  have  com- 
prised real  estate.  The  case  of  Saumarez  v.  Sauma- 
V'ez{a)y  is  a  very  strong  case,  and  the  only  other  case 
which  I  shall  mention,  is  the  case  of  Doe  d.  Wall  y. 
Langlands{b\  in  which  there  were  the  express  words, 

"  I  give 

(a)  4  Myl  ^  Cr.  331 .  (6)  14  Eoit,  370. 
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"  I  give  and  bequeath  all  and  every  the  residue  of  my 
property,"  which  were  followed  by  the  words  **  goods 
and  chattels/'  restricting,  as  was  contended,  the  pre- 
vious words  to  personal  estate.  The  word  there  was 
"  property/*  not  as  here  "  estate/'  but  it  is  impossible 
to  distinguish  them,  and,  indeed,  **  estate"  is  the 
stronger  of  the  two.  The  Court  of  King's  Bench,  in 
that  case,  thought,  that  the  word  "  property,*'  though 
followed  by  the  woMs  **  goods  and  chattels/'  was  suffi- 
cient of  itself  to  carry  the  realty.  So  here,  I  think,  the 
word  '*  estate,"  though  followed  by  the  words  "  money 
and  securities  for  money,"  carried  the  real  estate  and 
everything  undisposed  of,  and  that  construction  is  con- 
sistent with  the  scope  of  the  will.  I  am  of  opinion 
that  the  residuary  clause  included  real  estate,  but  I  am 
also  of  opinion,  that  the  farm  called  Baldwin  s,  was 
not  undisposed  of,  and  did  not  fall  into  the  residue. 


1864. 


BENTLEY  v.  OLDFIELD. 

Nov,  8, 13. 

j^ILLIAM  BENTLEY,  by  his  will,  dated  in  Deviseof«my 

1826,  made  the  following  disposition : — "  In  con-  ho«e8/&c.  at 

sideration  of  the  tender  age  of  my   son  and  three  ?•**  ^^}^  (?"'  ^ 
ji  Ti  i,,^,i  ,  dependently  of 

daughters,  1  leave  the  whole  of  my  real  and  personal  WilU  Act)  to 

estates  P*"  ^^^  ^^' 
esiaies     ^  ^^^ 

gave  his  real 
and  personal  estate  to  trustees,  for  the  maintenance  of  his  four  children  until  they 
attained  twenty-one.  As  they  arrived  at  that  age,  respectively,  he  directed  it  to  be 
divided  as  follows: — A  legacy  of  100/.  to  his  son,  and  tiis  property  at  G.  (freehold), 
between  his  daughters.  Held,  on  a  deficiency  of  personal  estate,  that  the  legacy  was 
not  charged  on  the  real  estate. 

Observation  on  the  doctrine  of  Bx>berti  v.  Walker,  I  Russ.  &  Myl.  752. 

A  testator,  in  the  first  instance  (as  was  held)  devised  freeholds  to  his  three  daughters 
equally,  in  fee,  and  he  further  willed  the  severd  shares  to  his  three  daughters  as  before 
mentioned,  to  have  the  interest  for  their  use  during  their  natural  lives,  and  afterwards 
deviwd  equally  amongst  then*  children,  and,  for  want  of  children,  to  go  to  their  husbands, 
if  living.  Held,  that  the  daughters  took  an  estate  for  life,  and  in  default  of  children, 
their  husbands,  if  living,  took  the  fee. 


Bbntlbt 
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1854.  estates  to  my  trastees  and  executors,  as  it  now  ap- 
pears, in  trust  for  the  maintenance  and  education  of 
my  son  and  daughters,  until  they  arrive  at  the  age  of 
Oldfibld.  twenty-one  years,  with  power  to  my  trustees  and  exe- 
cutors to  make  such  alterations  and  additions  in  my 
property,  real  or  personal,  as  may  increase  the  rent  and 
interest  of  my  estate  for  the  benefit  of  my  children. 
As  my  children  arrive  at  the  age  of  twenty-one  years, 
respectively,  it  is  my  will  and  mind,  that  my  property, 
real  and  personal,  be  divided  or  given  them  in  the  fol- 
lowing manner : — To  my  son  John,  when  he  arrives  at 
the  age  of  twenty-one  years,  the  sum  of  100/.,  when  he 
arrives  at  the  age  of  twenty-two  years,  300/.  more,  and 
when  at  the  age  of  twenty-three  years,  200/.  more, 
making  in  the  whole  the  sum  of  600/.  To  my  three 
daughters  Ann,  Mary  Whitehead  and  Margaret  Betty, 
I  give  my  property  in  dwelling-houses,  land,  &c.,  at  Gee 
Cross,  in,"  &c.,  "  and  in  Toum  Lane,  in,"  &c.,  "  to  be 
equally  divided  between  my  three  daughters  above- 
named,  share,  and  share  alike.  And  it  is  my  will  and 
mind,  that  my  eldest  daughter  i^nit  takes  her  first  choice 
or  third  share  of  such  property,  when  divided,  and  the 
remaining  two  shares  equally  divided  between  Mary 
Whitehead  and  Margaret  Betty.  In  case  any  of  my 
children  should  happen  to  die  unmarried,  and  without 
child  or  children,  before  they  arrive  at  the  age  of  twenty- 
one  years,  it  is  my  will  and  mind,  that  their  shares  or 
share  shall  be  equally  divided  amongst  my  children 
living,  share  and  share  alike.  And  I  hereby  further 
will  the  several  shares  to  my  three  daughters,  as  before 
mentioned,  to  have  the  interest  for  their  use  during  their 
natural  life,  and  afterwards  divided  equally  amongst  their 
children,  and  for  want  of  child  or  children,  to  go  to  their 
husband  if  living." 

The  testator  died  soon  after,  leaving  his  son  and  three 

daughters. 
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daughters^  but  no  other  children.  The  son  and  two  of 
the  daughters  were  still  livings  and  had  attained  twenty- 
one.  Mary  Whitehead^  one  of  the  daughters^  attained 
twenty-one,  and  died  intestate,  in  1846,  without  having 
been  married,  leaving  the  Plaintiff,  her  brother  John 
Bentley^  her  heir-at-law.  Margaret  Betty  married  the 
Defendant  John  Oldjield,  but  they  had  no  children. 

After  payment  of  the  testator's  debts,  &c.,  the  pure 
personal  estate  was  insufficient  to  pay  the  legacies  be- 
queathed to  the  Plaintiff,  who  received  about  18L  only 
on  account  thereof. 

At  the  time  of  the  testator's  decease  he  was  seised  of 
certain  freehold  hereditaments  in  Town  Lane,  and  pos- 
sessed of  certain  leaseholds,  for  a  long  term  of  years,  at 
Gee  Crosi,  but  was  not  seised  or  possessed  of  any  other 
freehold  or  leasehold  estate. 

Doubts  having  arisen  as  to  the  construction  of  the 
will,  a  special  case  was  prepared  for  the  opinion  of  the 
Ciourt.  The  questions  were,  first,  what  estates  the  tes- 
tator's daughters  respectively,  and  the  Defendant  John 
Oldfield,  the  husband  of  Margaret  took,  under  the  will 
of  the  testator,  in  the  hereditaments  and  premises  in 
Town  Lane  and  at  Gee  Cross;  secondly,  whether  these 
hereditaments  and  premises,  or  either  of  them,  were 
subject  to  the  payment  to  the  Plaintiff  of  the  lega- 
cies bequeathed  to  him  by  the  will. 

Mr.  R.  Palmer  and  Mr.  Dickenson,  for  the  Plaintiff. 
The  Plaintiff's  legacy  is  a  charge  upon  the  whole  estate, 
real  and  personal,  and  not  upon  the  personal  estate  only. 
Independently  of  the  fact  of  the  personal  estate  being  in- 
sufficient 
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1854.  nifficient  to  satisfy  the  bequest,  and  the  mfeimce  ansmg 
therefrom,  that  the  testator  did  not  mean  that  the  per- 
sonal estate  alone  should  be  applicable,  the  language  of 
Ot»nKL9.  the  wiD  itself  is  sofficient  to  charge  the  l^acj  on  the 
realty,  for  the  testator  unites  the  real  and  personal  es- 
tate in  the  trustees,  and  makes  an  aggregate  fond  for 
the  maintenance  and  education  of  his  three  daughters 
and  his  son,  till  they  should  attain  twenty-one, ''  with 
power  to  his  trustees  and  executors  to  make  such  alte- 
rations in  and  additions  to  his  property"  as  might  be  for 
the  benefit  of  his  children.  When  his  children  attain 
twenty-one,  he  directs  his  property,  both  real  and  per- 
sonal, to  be  divided  in  the  manner  therein  mentioned, 
that  is,  the  mixed  fund  which  he  has  before  constituted 
is  then  to  be  distributed  among  all  his  children.  If  the 
daughters,  however,  are  to  take  all,  as  will  be  the  case 
if  the  legacy  is  not  a  charge  on  the  realty,  the  testator's 
intention  will  be  disappointed  as  to  the  son.  But  why 
should  it  ?  The  will  treats  the  property  as  an  aggregate 
carpus  or  mixed  fund,  and  gives  a  money  charge  thereon 
to  the  son,  and  subject  to  that  gives  the  freeholds  and 
leaseholds  to  the  daughters.  Roberts  v.  Walker  (a). 
And  besides,  while  the  testator  so  divides  his  property, 
it  is  to  be  observed,  there  is  no  residuary  bequest  of  per- 
sonal estate,  shewing,  consequently,  that  the  ^personal 
estate  is  joined  to  the  realty. 

The  next  question  is,  as  to  the  gift  of  the  real  estate 
to  the  daughters.  The  Plaintiff  contends  that  the  tes- 
tator has,  in  the  first  instance,  given  the  whole  of  the 
real  estate,  whether  subject  or  not  to  the  charge  of  the 
legacy,  in  fee  to  the  daughters,  and  has  then  introduced 
modifications  of  the  gift  in  case  of  their  marriage. 
They  are  to  have  their  respective  shares  of  the  pro- 
perty 
(a)  1  Hicif.  ^  Myl  752. 
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perty  for  life,  then  their  children,  if  any,  are  to  take,  1854. 
and,  in  default  of  children,  their  husbands,  if  living,  are 
entitled.  But  if  none  of  these  limitations  take  effect, 
then  the  fee  is  left  unaltered  as  it  was  originally  given ; 
and  as  Mary  Whitehead^  who  died  unmarried  and  in- 
testate, had  the  fee  ia  her  share,  it  descended,  on  her 
death,  upon  the  Plaintiff.  That  applies,  however,  only 
to  the  freeholds.  As  to  the  leaseholds,  they  would  go 
to  the  same  parties,  for  the  next  of  kin  of  the  father 
and  of  the  daughter  are  the  same  persons.  The  words 
introducing  the  gift  to  the  daughters  are  ''  to  my  three 
daughters,  &c.,  I  give  my  property  in,''  &c.  Now  the 
words  "  my  property "  would  clearly  carry  the  fee ; 
and  it  was  the  intention  of  the  testator  thereby  to  give 
the  whole  property,  both  real  and  personal ;  he  then 
introduces  the  modifications  of  that  gift.  The  husband 
could  only  take  a  life  estate,  and  it  is  perfectly  con- 
sistent with  a  fee  in  the  daughter,  that  it  should  be 
settled,  and  that  all  that  remains  after  the  limitations  in 
the  settlement  should  go  as  originally  intended.  The 
latter  part  of  the  clause  clearly  amounts  to  a  settlement 
of  the  shares,  which  settlement  is  only  to  take  effect  ia 
case  of  the  daughter's  marriage,  and  subject  thereto,  the 
reversion  is  to  go  to  the  daughter  or  her  heir,  and  there- 
fore the  Plaintiff  takes  his  deceased  sister's  share. 

Mr.  Roupell  and  Mr.  Karslake,  for  the  Defendants 
Mr.  and  Mrs.  Oldfield,  and  Miss  Ann  Bentley.  As  to 
the  first  point,  the  words  relied  upon  by  the  other  side 
are  simply  words  expressive  of  the  testator's  intention 
to  dispose  of  all  his  property,  but  that  is  all,  and  there 
is  nothing  to  charge  the  real  estate.  On  the  contrary, 
indeed,  one  might  infer  an  intention  directly  the  reverse. 
The  testator  does  not  say  ''after  all  my  debts  and 
legacies  are  paid  I  give  my  real  and  personal  estate," — 

that 
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1864.  ^^^  might  constitate  a  charge, — bat  he  simply  gives  a 
pecuniary  legacy,  which  the  personal  estate,  as  it  tarns 
oat,  is  not  able  to  pay.  Bat  the  other  side  must  push 
their  contention  to  the  extent  of  saying,  that  because  a 
man  has  a  small  personal  estate,  he  therefore  intended 
to  charge  pecuniary  legacies  on  his  real  estate.  That 
question,  however,  is  set  at  rest  by  the  case  of  Tombs  ▼• 
Hoch  (a).  The  case  of  Roberts  ▼.  Walker  (6),  has  no 
application  to  the  present,  for  here  there  is  no  mixed 
fund.  The  will  must,  therefore,  stand  on  the  ordinary 
footing,  and  the  gift  to  the  general  pecuniary  legatee 
will  fail,  in  case  there  should  be  a  deficiency  of  per- 
sonal estate^  after  payment  of  debts. 

As  to  the  second  question,  the  Defendants  contend, 
that  the  husbands  of  the  daughters,  in  defaalt  of 
children,  take  the  fee.  "  My  property  "  is  the  subject- 
matter  of  the  gift  throughout  the  entire  clause,  and 
carries  the  fee  to  the  daughter  in  the  first  instance,  then 
to  the  children,  and  lastly  to  the  husband,  in  case  the 
daughter  dies  leaving  no  children,  bat  leaving  a  husband 
living.  It  is  an  alternative  gift  between  the  children 
and  the  husband. 

Mr.  R.  Palmer,  in  reply.  The  word  "  interest"  and 
not  '^  property"  runs  through  the  gift  to  the  children 
and  the  husband,  and  the  word  '^  living,"  connected 
with  the  husband,  shews  that  he  only  takes  a  life 
estate. 


The  Master  of  the  Rolls. 

With  respect  to  the  first  point,  I  think  that  the  lega- 
cies 

(a)  2  ColL  490.  (A)  1  Rms.  *  MyL  752. 
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cies  are  not  charged  upon  the  real  estate.  It  appears  1854. 
to  me,  that  the  testator  has  not  given  any  mixed  fund, 
and  has  not  divided  the  property  so  as  to  give  the  lega- 
cies out  of  one  general  fund.  It  is  true,  that  there  is 
a  good  deal  of  obscurity  in  the  will,  and  he  gives^  in 
consideration  of  the  tender  age  of  his  sons  and  daughters, 
the  real  and  personal  estate  to  his  trustees  and  executorsi 
for  their  maintenance  until  they  arrive  at  twenty-one. 
That,  no  doubt,  involved  the  payment  of  the  income 
arising  from  both  real  and  personal  estate,  for  the 
support  of  the  children.  And  then  he  goes  on  to  say — 
**  And  it  is  my  will  and  mind,  that  my  property,  real 
and  personal,  be  divided  or  given  them  in  the  following 
manner."  It  is  perfectly  consistent  with  that,  to  give 
the  personal  estate  to  one  and  the  real  estate  to  the 
other.  It  is  true,  that  it  appears  that  the  personal 
estate  is  not  sufficient  to  pay  the  amount  of  the  legacies. 
But,  I  think  that  I  cannot,  in  consequence  of  that  de- 
ficiency, make  the  legacies  a  charge  upon  the  real 
estate.  His  property  might  have  undergone  a  great 
alteration  between  making  this  will  and  his  death. 
The  will  speaks,  with  respect  to  the  personal  property, 
from  the  date  of  his  death,  and  here  is  a  specific  and 
absolute  gift  of  the  property  of  Gee  Cross  and  in  Town 
Lane,  without  any  charge  on  it,  to  the  daughters.  The 
result  is,  that  I  think  that  the  legacies  are  payable  out 
of  the  personal  estate  only. 

Roberts  v.  Walker  was  a  very  diflferent  case  from  this, 
because  Roberts  v.  Walker  was  a  case  in  which  a  tes- 
tator had  directed  a  sale  of  his  real  estate,  and  had 
blended  the  produce,  when  converted,  with  his  personal 
estate,  and  by  thus  blending  them  together  had  made 
them  one  mixed  fund.  Though  Roberts  v.  Walker  has 
been  questioned,  I  am  far  from  saying  it  is  not  the  law 
of  the  Court ;  I  had  occasion  to  examine  the  point  in 
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1854.  Tench  v.  Cheese  (a),  and  found,  that  Boughton  v.  Bovgk- 
ton(b)  and  other  cases  rendered  it  difficult  to  say, 
whether  the  principle  of  Roberts  v.  Walker  had  been 
Oldfibld.  finally  settled.  But  this  case  is  much  stronger,  for  here 
is  simply  a  gift  of  legacies,  amounting,  altogether,  to 
600/.,  to  the  son,  and  ^  specific  gift  of  the  Gee  Cross 
and  Toion  Lane  property  to  the  three  daughters. 

With  respect  to  the  other  shares,  I  should  wish  to 
consider  it  a  little  more  fully  before  I  express  my  opinion. 
With  respect  to  the  share  of  the  husband,  my  present 
impression  is  to  this  effect: — It  is  quite  clear,  according 
to  the  various  reported  cases,  that  where  the  testator  uses 
these  words,  ^*  share  of  property,"  he  speaks  of  it  as 
a  whole,  and  the  words,  iu  the  first  instance,  are  quite 
sufficient  to  give  a  fee.  But  here  he  gives  it  oyer,  in 
case  one  should  die  unmarried  and  without  children, 
under  the  age  of  twenty-one,  and  he  expressly  directs, 
that ''  the  several  shares  to  my  three  daughters,  as  before 
mentioned,  to  have  the  interests  for  their  use  during  their 
natural  life."  That,  in  my  opinion,  cuts  down  their  inte- 
rests to  an  estate  for  life.  He  proceeds,  ''and  afterwards 
divided  equally  among  their  children,  and  for  want  of 
child  or  children  to  go  to  their  husband,  if  living."  My 
present  impression  is,  that  it  was  the  share  that  was  to 
be  divided  equally  among  their  children ;  if  none,  the 
share  would  go  to  the  husband,  if  living.  If  it  means 
''  the  share,"  no  doubt  he  takes  the  fee  in  it.  It  is 
argued  that  the  last  antecedent  is  '^  the  interest ;"  and, 
if  so,  it  would  only  give  the  ''  interest "  to  the  husband, 
if  living.  In  that  case  it  would  create  an  intestacy  after 
the  death  of  the  husband,  which  this  Court  would  be 
disposed  to  strive  against.  I  should  like  to  consider 
the  point  more  fully  before  I  determine  it. 

The 

(a)  Anie,  p.  3.  (6)  1  H.  of  Ui.  Cos.  406. 
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The  Master  of  the  Rolls.  ,^^^ 

I  expressed  my  opinion  at  the  time  of  the  argument,  «. 

with  respect  to  every  point,  except  as  to  the  interest     Oldfielo. 
which  the  husbands  take.     I  have  considered  that  point      Nov.  13. 
more  fully,  and  have  come  to  the  conclusion,  that,  upon 
the  words  of  the  will,  they  must  be  held  to  take  the 
fee. 


0 


WILSON  V.  EMMETT. 

Nov.  25. 

N  the  10th  o(  January,  1864,  the  Plaintiff,  Mr.  Adi«putehav- 

Wibon,  retained  Mr.  G,  to  act  as  his  solicitor,  the  mode  and 

in  a  cause  of  Wikon  v.  Foster,  and  authorized  him  to  «3rtent  of  a 

obtain  the  usual  order  for  a  change  of  solicitors  therein,  muneration.he 

which,  on  the   13th  of  the  same  month,  Mr.  G.  ac-  "^"/?**  *?  ^^^ 
_  ^  '  ceed  m  the 

cordingly  did.     At  the  time  of  the  retainer,  the  Plain-  cause  until  it 
tiff  stated  that  he   considered   the  ordinary  mode  of  ^j^^    ThTto- 
remunerating  solicitors  was  objectionable  in  principle,  licitorwas 
k  *  .u  *  1  /a      orderedtode. 

but  no  other  arrangement  was  made  or  even  suggested,    u^er  up  the 

papers  in  the 
cause  to  the 
On  the  20th  of  January,  Mr.  6r.  caused  a  letter  to  new  solicitor, 

be  written  to  the  Plaintiff,  in  which,  after  stating  that  S^jjjng^to 

he  was  not  quite  sure  that  he  understood  the  Plaintiff's  proceed  with 

.         due  diligence 
system  and  to  hold 
them  subject 
to  the  existing  lien  thereon. 
A  etient,  when  he  retained  a  solieiter,  expreosed  hinsdf  diasatisfied;  with  the  usual 
mode  of  renmnerating  solicitors,  hut  no  definite  arrangement  was  made  as  to  any  other 
mode  of  remuneration.     Subsequently  the  solicitor,  in  a  letter  to  the  client,  stated 
that  **  until  I  have  the  pleasure  of  seeing  you  and  of  finally  making  some  general 
and  well-understood  arrangement  with  you  on  the  subject  of  costs,  it  shall  he  under- 
stood on  mv  part,  that,  beyond  costs  out  of  pocket,  1  have  no  claim  upon  you  per- 
sonally."   No  arrangement  was  ever  made,  though  the  subject  was  oflen  alluded  to  by 
the  solicitor.    Held,  that  this  did  not  amount  to  a  concluded  agreement  by  the  solicitor 
to  claim  nothing  as  of  right  but  costs  out  of  pocket 
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1854.  system  of  remuDeratioOy  he  added,  *^  But  until  I  have 
the  pleasure  of  seeing  you  and  of  finally  making  some 
general  and  well-understood  arrangement  with  you,  on 
the  subject  of  costs,  it  shall  be  understood,  on  my 
party  that,  beyond  costs  out  of  pocket,  I  have  no  claim 
upon  you  personally."  The  Piaintifi*  stated,  in  his 
aBSdavit,  that  on  receiving  this  letter  he  was  induced 
to  employ  Mr.  G.,  upon  the  terms  that  the  amount  of 
his  remuneration,  beyond  the  costs  out  of  pocket,  and 
such  costs  as  might  be  recovered  in  actions  and  suits, 
was  to  be  left  to  the  PlaintiflTs  discretion,  until  other- 
wise finally  arranged.  Mr.  G.  continued  to  act  for  the 
Plaintiff  without  any  arrangement,  though  he  often  re- 
quested the  Plaintiff'  to  conclude  the  matter,  and  the 
Plaintiff  paid  him  the  costs,  out  of  pocket,  of  which 
Mr.  G.  delivered  an  account.  In  August,  some  com- 
munications took  place,  and  on  the  Uth  of  October, 
the  Plaintiff  wrote  to  Mr.  6.,  stating,  that  he  consi- 
dered that,  according  to  the  letter  of  the  20th  of  Janu- 
ary, Mr.  G.,  up  to  that  time,  was  entitled  only  to  such 
compensation  as  he  thought  fit  to  allow  him,  but  that 
he  wished  Mr.  G.  to  state  his  own  ideas  respecting  it, 
and  thenceforth  to  charge  the  ordinary  professional 
costs.  On  the  21st  of  October,  Mr.  G.  replied  that 
he  considered  a  certain  sum  a  reasonable  compensation, 
and  declining  to  act  as  the  Plaintiff's  solicitor,  in  any 
matter,  until  the  question  of  remuneration  should  be 
arranged. 

On  the  10th  of  November,  Messrs.  iZ.  and  G.,  the 
new  solicitors  of  the  Plaintiff,  offered,  on  the  Plaintiff's 
behalf,  a  sum  for  costs,  much  less  than  that  claimed  by 
Mr.  G.,  which  he  refused  to  accept,  and  he  also  refused 
to  deliver  up  the  papers. 

On  the  13th  of  November,  Messrs.  R.  and  G.  gave 
Mr.  G.  notice  of  motion  for  an  order  to  deliver  up  to  them 

the 
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the  briefs^  papers,  &c.  in  connection  with  this  cause,  on 
their  undertaking  to  act,  on  behalf  of  the  Plaintiff, 
therein,  with  all  due  diligence,  and  to  receive  the  papers 
delivered  to  them  without  prejudice  to  any  right  of  lien 
which  Mr.  0»  might  have  thereto. 

The  motion  now  came  on  to  be  heard. 

Mr.  iZ.  Palmer  and  Mr.  Speed,  for  the  motion,  con- 
tended, that  the  letter  of  the  20th  of  January ,  consti- 
tuted an  agreement  by  the  solicitor  not  to  claim  more 
than  costs  out  of  pocket,  and  such  costs  as  might  be 
recovered  in  actions  or  suits,  by  or  on  behalf  of  the 
Plaintiff,  and,  therefore,  that  he  had  no  lien  on  the 
papers,  for  any  additional  remuneration  was  discre- 
tionary in  the  Plaintiff.  But  even  if  he  had  a  lien,  he 
had  discharged  himself,  and  must,  therefore,  give  up 
the  papers  upon  the  proposed  undertaking.    The  rule, 

they  said,  was  inflexible.      They  cited   Colegrave  v. 

Alanley  (a) ;    Heslop  v.   Metcalfe  (i) ;    Cane  v.  Mar- 

tin  (c) ;  In  re  Smith  {d). 

The  Mabtbr  of  the  Rohhs.  There  is  no  agreement, 
but  I  wish  to  hear  what  is  to  be  said  in  respect  of  the 
discharge. 

Mr.  RoupeU  and  Mr.  Terrell,  contra.    The  letter  of 

^he  21st  of  October,  declining  to  act  as  the  Plaintiff's 

^c>licitor,  arose  out  of  the  previous  letters  of  the  13th 

^<:i.d  18th  of  August,  in  reference  to  the  arrangement 

^"^  to  remuneration.    It  is  impossible  to  escape  from  the 

^QTect  of  that  letter,  or  to  deny  the  discharge,  but  it  was 

J  ^^ stifled.    Though  it  cannot  be  said,  that  there  was  no 

^i  ^charge,  still  that  does  not  necessarily  entitle  the 

client 
C«)  Turn,  if  R.  400.  (c)  2  Beao.  684. 

^  ^C*)  8  Sim.  622 ;  3  Myl  ^  Cr.         (</)  4  Beav.  309. 
*«3. 
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1864.  client  to  faaye  the  papers  until  the  lien  has  been  dis- 
charged by  payment.  The  principle  of  Heslap  v.  Met- 
calfe is  to  be  found  at  the  end  of  the  Lord  Chancellor's 
judgment,  as  reported  in  3  Mylne  fr  Craig  (a),  where  H 
is  stated,  that  the  solicitor  '^  shall  have  every  possible 
security,  which  may  not  be  inconsistent  with  the  pro* 
gress  of  the  cause,"  and  ''  the  rule  of  Court  must  be 
adapted  to  every  case  as  it  occurs."  That  shows  that 
the  rule  is  flexible  and  not  positive,  as  is  contended  on 
the  other  side.  The  extreme  order  ought  not  to  be 
made  in  this  case,  and  unless  the  effect  of  keeping  the 
papers  would  be  to  hang  up  the  cause,  the  case  of 
Heslop  V.  Metcalfe  does  not  apply,  and  then  the  Court 
will  not  make  an  order  for  delivery,  as  an  inspection 
will  be  sufficient. 

The  Master  of  the  Rolls. 

I  must  follow  Heshp  v.  Metcalfe.  Sir  James  Wigramy 
in  Griffithe  v.  (jhiffitks{b\  made  a  like  order,  on  the 
ground  of  discharge.  The  same  order  most  be  made 
here  as  in  Heslop  v.  Metcalfe,  and  the  papers  must  be 
given  up  to  the  new  solicitors. 

(a)  Page  187.  (6)  2  Hare,  587. 
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1853. 


Dee.  I. 

1854. 
Feb,  23. 
HOPE  17.  HOPE.  March  28. 

April  19,  25. 
Ma^3,8. 
rriHE  suit  was  instituted  by  the  infant  children  of  The  principle 
-*•    John  Adrian  Hope,  by  their  next  friend,  against  JJf^c^rt    ta. 
the  trustees  of  a  settlement,  executed  by  their  father  for  in  directing 

their  benefit,  and  against  their  father  and  mother.  !"1'^1"?.^*. 

'  o  service,  is,  to 

sanction  such 
Mr.  and  Mrs.  Hope  were  married  in  July,  1836,  and  affords  area- 
after  their  marriage  resided  in  England  till  June,  1843,  •opaWe  cer- 
when  they  went  to  France,  where  they  remained  at  first  Defendant  will 
without  any  fixed  abode  till  1846,  when  Mr.  Hope  took  ^'7^°  wit  b 
a  house.  No.  23,  Quai  D^Orsay.    They  continued,  how-  infants,  na- 
ever,  to  be  and  were  now  domiciled  English  subj  ects.    In  jecuandTou"  of 

the  latter  end  of  1852,  Mrs.  Hope  had  a  severe  Illness,  thejurisdiction, 

,._.,^,  1  ,.  by  tbeir  next 

and  m  JDecemher  of  that  year  domestic   unhappmess  friend,  to 

manifested    itself   between  the  parties.      Mrs.  Hope  J^^^^  *^®*' 

having  in  some  measure  recovered,  Mr.  Hope  came  to  mother  (the 

England  in  February,  1853,  with  his  three  daughters,  alllToufonhe 

and  on  the  15th  of  May,  the  two  youngest  children,  who  jurisdictioti) 

were  boys  of  the  ages  of  nine  and  seven,  and  born  in  anu,  service, 

France,  were  brought  to  England  by  a  paternal  uncle;  onder  an  order, 

bat  it  being  apprehended  that  the  loss  of  her  two  sons,  solicitor  who 

in  Mrs.  Hope^s  delicate  state  of  health,  might  cause  a  re-  j^e  n^^^rki 

lapse,  Mr.  Hope,  on  the  20th  of  May,  1853,  restored  the  institution 

them  to  her,  on  the  following  undertaking  being  given  Eccledastlcal  * 

by  her :— ^  Court  against 

«  no    the  father,  was 

^'  held  to  be  good 

service. 

The  infants,  who  were  in  tbeir  mother's  custody,  under  an  agreement  to  restore 

them  to  the  father  on  a  given  day,  which  she  refused  to  do,  by  their  bill  prayed,  that 

they  might  be  restored  to  tbeir  fiitber,  to  be  educated  in  England,    Held,  that  the 

Court  had  jurisdiction  to  take  cognizance  of  the  case,  and  would  interfere  in  the 

manner  most  for  their  benefit,  provided  it  could  see  the  mode  of  enforcing  its  order. 
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1853, 


"23,  Quai  D'Orsay,  18th  May,  1853. 
"  ly  the  undersigned,  undertake  to  place  in  the  hands 
of  their  father  my  two  boys,  Elias  and  Jean  Hope,  in 
three  ponths,  to  date  from  the  20th  of  May,  that  is  to 
say,  the  20th  of  August,  that  their  father  afford  them 
such  education  as  he  may  deem  advisable,  either  with 
him  or  with  a  preceptor  in  France  or  in  England" 

This  document  was  signed  by  Mrs.  Hope  and  indorsed 
thus: — "  Engagement  between  M.and  Mad.  Hope,  18th 
May,  1863." 


In  the  same  month  of  May,  Mr.  Hope  returned  to 
England  to  see  his  eldest  daughter,  who  had  been  taken 
ill,  and  on  the  4th  ot  June,  he  received  a  citation  by  his 
wife  to  appear  to  a  suit  for  separation,  instituted  by  her 
in  Paris  before  the  Tribunal  of  the  First  Instance,  on 
the  alleged  ground  of  cruelty,  and  in  which  she  claiaied 
the  perpetual  guardianship  of  her  two  sons,  and  the  sole 
occupation  of  Mr.  Hopes  residence  at  Paris.  Mr. 
Hope  immediately  returned  to  Paris,  and  found  Mrs. 
Hope  in  the  house,  but  the  children  had  been  removed 
to  some  place  unknown.  On  the  9th  of  June,  the  par^ 
ties  appeared  in  Court,  the  decision  of  which  was  to  this 
effect :  "  Whereas  there  is  a  question  of  separation  of 
body  between  two  aliens,  and  that  we  can  decree  only 
upon  measures  provisional,  urgent,  and  conservative; 
in  consideration  of  the  circumstances,  we  have  addressed 
observations  to  the  parties  to  attempt  a  reconciliation, 
and  Mrs.  Hope  having  persisted  in  her  demand,  we 
declare  ourselves  incompetent  on  the  demand  of  separa- 
tion of  body.  With  regard  to  the  measures  provisionary 
and  urgent,  concerning  the  residence  of  Mrs.  Hope,  we 
give  force  to  the  parties  that,  on  the  demand  and  resig- 
nation of  Mr.  Hope,  Mrs.  Hope  consents  to  retire  to  the 
convent  of  the  Dames  Augustines.     Concerning   the 

children. 


Hope 

V. 
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children,  whereas  Mr.  Hope  has  with  him  three  children  1853. 
bom  of  the  marriage,  that,  in  a  recent  reconciliation  it 
was  agreed  between  the  husband  and  wife  that  the  two 
children  claimed  should  remain  with  Mrs.  Hope  for  Hofb. 
several  months ;  that  to  deprive  her  of  all  her  children 
would  be  a  course  of  irritation,  which  might  be  injurious- 
to  the  prospect  of  a  reconciliation,  ulterior  and  desirable, 
we  say,  that  the  two  children  shall  remain  with  Mrs. 
Hope  at  the  convent,  &c.,  and  that  Mr.  Hope  shall  have 
power  to  see  them  at  all  times  that  he  shall  judge  fit, 
without  removing  them,  and  in  conformity  with  the 
rules  of  the  house." 

Accordingly  Mrs.  Hope^  on  the  13th  of  June^  removed 
with  the  two  boys  to  tlie  convent,  and  she  had  ever 
since  lived  separate  from  Mr.  Hope. 

On  the  22nd  of  June,  Mrs.   Hope  applied  to  the 
Oourt  in  Paris,  to  allow  a  change  of  residence  to  the 
l^yrenees  for  a  temporary  purpose,  and  the  Court  granted 
^he  application,  and  ordered  Mr.  Hope  to  pay  the  ex- 
p^ense,  &c.      Mr.  Hope  appealed  to  the  Cour  Impiriale 
^roni  both  orders  of  the  9th  and  22nd  of  June,  and  on 
t.he  28th  that  Court  decreed  as  follows  :—''  The  Court, 
Considering  that  the  Hopes,  husband  and  wife,  being 
aliens,  foreign  tribunals  alone  are  competent  to  decide  on  incompetency 
disputes,  the  object  of  which  is  to  modify  the  legal  con-  ?^  ^*  Couru 
^  itions  of  marriage,  but  considering  that  it  is  competent  modify  the 
^<3  the  French  tribunals,  when  a  demand  of  separation  K^ISa^^rf* 
^^i*  body  is  made  by  a  foreign  woman,  to  provide  for  English  iub- 
•^«r  wants  and  her  safety,  that  it  is  equally  competent  to  y^ijent'* 
^liem  to  take  those  measures  that  the  age  and  health  of 
"^Vie  children,  born  of  the  marriage,  conditionally  require, 
^mid  adopting  the  ground  of  decision  of  the  first  judg- 
^^^ents,— decrees  that  that  from  which  appeal  is  made 
^Viall  take  effect,  and  nevertheless  decrees,  that  the  two 

children. 
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children,  conditionally  confided  to  the  guardianship  of 
the  wife  Hope,  shall  be  sent  to  their  iather  on  the  15th 
of  September,  1863 ;  if  it  has  not  been  otherwise  ordered, 
on  this  head,  by  the  English  tribunals,  the  rightful 
judges." 

On  the  27th  Avffusi^  1863,  Mrs.  Hope  served  upon 
her  husband,  at  Paris,  a  citation  from  the  Ecclesiastical 
Court  in  England,  in  a  suit  iW  a  divoire  d  mensA  et 
ihoro ;  and,  the  time  for  delivering  up  the  children 
having  passed,  she  kept  them,  and  applied  to  the  Cow 
Imperiale  for  a  prolongation  of  her  interim  custody. 
On  the  6th  of  October,  that  Court  made  an  order  to  this 
effect :— "  Considering  that  there  is  a  question  before 
the  Court  only  of  measures  provisional,  for  which  the 
authority  of  the  thing  judged  cannot  be  opposed  ;  con- 
sidering chiefly,  that  the  time  during  which  Mrs.  Hope 
was  authorized  by  the  previous  decisions  to  keep  her 
two  children  was  limited  by  the  Court  to  the  16th  of 
September  only,  in  order  to  compel  her  to  begin  and 
follow  up,  before  the  competent  tribunal,  the  demand  of 
separation  of  body,  and  on  the  foreknowledge  of  a  deci* 
sion  of  the  rightful  judges  upon  this  point  at  that  time ; 
that  it  appears  from  the  documents  produced  that  the 
suit  is  followed  tip  by  Mrs.  Hope  in  England ;  that  a 
decision  on  the  provisional  measures  can  be  obtained  in 
four  months,  commencing  from  this  day,  and  that  k  is 
for  the  interest  of  the  children  that  they  should  remain 
under  the  guardianship  of  their  mother  during  these 
four  months  at  least,  unless  it  has  been  otherwise  decreed 
by  the  rightful  judges  before  the  expiration  of  this  time ; 
whereas  it  is  convenient  to  fix  the  residence  of  Mrs. 
Hope  in  another  place  than  the  convent  of  the  Dames 
AugtLstines, — the  Court  decrees,  that  the  two  children 
shall  remain  committed  to  the  charge  of  their  mother 
for  four  months,  to  commence  from  this  day,"  &c. ;  Mr. 

Hope 
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Hope  to  lia?6  access  to  them  at  the  new  place  of  abode,       1853. 

at  stated  times,  and  to  pay  the  costs.  ^^^^r^ 

Hon 

V. 

Mr.  Hope  appeared  to  the  aoit  in  the  Ecclesiastical       ^^^n, 

Govrt,  and  having  settled  1,0002.  npon  the  infents,  to 

give  a  locus  standi  in  this  Court,  the  bill  was  filed  in 

the  name  of  the  infants,  by  a  next  friend,  on  the  14th  of 

November,  18&3.    On  the  22nd  an  order  was  obtained 

for  substituted  service  of  the  bill,  on  the  soliottors  who 

had  acted  for  Mrs.  Hope  in  the  institution  of  the  suit  by 

her  in  the  Ecclesiastical  CSourt,  founded  on  the  affidavit 

of  a  clerk  of  Mr.  Hope's  solicitors,  that  the  solicitors  in 

question  had  so  acted  for  Mrs.  Hope;  this  they  did  not 

now  deny,  but  they  stated,  that  they  had  no  authority 

to  accept  service  for  her  in  this  suit.     On  die  26th 

of  November,  1853,  notice  of  motion  was  given  by  the 

Plaintifis,  **  That  the  Defendant  Mrs.  Hope,  the  mother, 

tnay  be  ordered  to  deliver  up  the  infant  children,  Adrian 

JEUas  Hope  and  Jean  Henry  Hope,  to  the  Defendant 

Adrian  John  Hope,  their  father,  in  order  tiiat  they  may 

l3e  brought  to  and   educated  in   England,  under  the 

direction  of  their  father,  or  of  such  other  person  as  the 

dourt  shall  direct;   and  that  the  Defendant  Adrian 

^ohn  Hope  may  be  authorized  to  make  all  necessary  ap^ 

fDlication  to  the  Courts  in  France  to  obtain  possession  of 

^be  said  last*named  Plaintiffs  for  the  purposes  aforesaid, 

^nd  that  the  said  EmiUe  MelaniS  Mathilde  Hope  may 

l>e  restrained,  by  the  order  and  injunction  of  the  Conrt, 

^^om  removing  or  concealing  the  last-named  Plaintifis, 

^^nd  from  hindering  or  preventing  the  delivering  up  of 

"^he   same  Plaintiffs  to  tlie  Defendant  Adrian  John 

-^^Hcpe^  for  the  purposes  aforesaid.''    Affidavits  in  sup- 

X^^ortof  the  motion  were  filed  by  Mr.  Hope  and  his 

;K^roctor,  and  on  the  23rd  of  January,  1864,  Mrs*  Hope 

^6led  an  affidavit  in  reply.     Meanwhile,  negotiations  for 

^^n  arrangement  had  been  going  on,  and  Mr.  Hope  had 

offered 
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1853.        ofTered  preliminary  tennSi  which  Mrs.  Hope  did  not 
accept. 

In  this  state  of  things,  and  on  the  11th  of  February^ 
1864,  the  French  Court  made  this  order : — "  Consider- 
ing that  the  decree  of  the  28th  of  June^  1853,  has  had 
in  view  the  provisional  measures  that  the  nature  of  the 
suit  existing  between  the  parties  renders  necessary,  that 
in  modifying  the  order  relative  to  the  children  confided 
to  the  wife  Hope^  the  Court  has  virtually  reserved  to 
itself  the  right  to  explain,  in  case  of  need,  its  decision 
and  to  settle  the  execution  thereof,  according  to  the  cir- 
cumstances that  should  be  brought  forward  prior  to  the 
solution  of  the  litigation  by  the  competent  judge;  that 
consequently,  it  appertains  to  the  Court  to  determine 
upon  the  demands  this  day  put  forward  by  the  wife 
Hope^  principally  in  that  which  concerns  the  children; 
considering  that,  in  appointing  the  day  on  which  these 
children  should  be  delivered  up  to  their  father,  the 
Court  was  determined  by  this  view : — that  the  adjourn- 
ment granted  by  it  sufficed  for  the  decision  of  the  cause 
in  England  ;  that  it  has  also  had  in  view  to  prevent  the 
wife  Hope  from  prolonging,  by  dilatoriness  premeditate, 
the  suit  commenced ;  considering  that  English  tribunals 
have  not  pronounced  either  upon  the  divorce  or  the 
custody  of  the  children  bom  of  the  marriage  of  the 
Hopes,  that  it  is  not  proved  that  this  result  must  be 
imputed  to  the  wife  Hope,  but  that,  on  the  contrary,  it 
is  proved,  that  this  suit  has  been  carried  on  without 
negligence,  and  that,  if  the  course  thereof  has  been  mo- 
mentarily suspended,  it  has  been  in  consequence  of  pro- 
positions of  arrangement  emanating  from  the  husband, 
that  moreover  the  interests  of  the  children  do  not  require 
that  they  be  taken  away  from  their  mother.  Upon  the 
provision,  considering  that  the  custody  of  the  children 
entails  expenses  for  which  the  husband  ought  to  pro- 
vide, 


After  some  discussioiiy  Counsel  for  the  Plaintiff  agreed 
to  accept  short  notice  of  motion  to  discharge  the  order 
for  substituted  service,  and  this  latter  motion  thereupon 
came  on  first 

The  Solicitor- General,  Mr.  T.  H.  Terrell,  and  Mr. 
Wise,  for  Mrs.  Hope.  The  order  for  substituted  service 
proceeded  upon  the  principle,  that  Mrs.  Hope  might  be 
treated  as  being  represented  in  this  country,  in  such 
a  way,  that  the  Court  might  direct  process  against 
her,  to  be  served  upon  a  person  who  acted  as  her 
agent  in  a  suit  instituted  by  her  in  the  Ecclesiastical 
Court,  against  her  husband.  When  the  order  was  made, 
the  Court,  no  doubt,  considered,  that  the  matters  in 
respect  of  which  these  solicitors  were  employed  in  JEng- 
land  were  matters  connected  with  the  litigation  in  this 
cause,  but  the  very  contrary  is  the  fact.  What  took 
place  was  simply  this: — Mrs.  Hope  had  instituted  a 

suit 
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vide,  IT  DBCREE8  that  the  two  children  confided  to  the        1854. 
wife  Hope,  shall  remain  with  her  until  the  competent 
jurisdiction  shall  have  decided  upon  the  question*'     Mr. 
Hope  to  pay  costs  and  make  provision.  Hopi. 

Numerous  affidavits  were  afterwards  filed  upon  both 
sides,  and  the  motion  came  on  to  be  heard,  upon  the 
8th  of  May,  1864. 

The  Solicitor- General  (Sir  12.  Bethell),  who  appeared 
for  Mrs.  Hope,  was  proceeding  to  draw  the  attention  of 
this  Court,  to  the  order  for  substituted  service,  which 
he  insisted  had  not  been  rightly  made,  but 

The  Master  of  the  Rolls  refused  to  allow  the  order 
to  be  taken  into  consideration  incidentally  or  otherwise 
than  upon  a  notice  of  motion  regularly  given  to  dis- 
charge it,  the  order  being  good  as  long  as  it  stood. 


Hon 
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1854.  ^^'^  against  her  basband  io  France^  and  subsequently 
another  suit  in  the  Ecclesiastical  Court  here.  Now  it 
is  perfectly  well  known,  that  the  only  representatives  of  a 

Hors.  party,  suing  in  the  Ecclesiastical  Court,  in  the  ordinary 
form,  are  the  proctors  of  that  Court ;  but  the  order  which 
the  Court  has  made  is  for  substituted  service,  not  upon 
her  proctors,  but  upon  her  solicitors,  the  principle  of 
which  order  amounts  to  this : — ^that  because  one  party  has 
a  solicitor,  retained  by  him  for  purposes  totally  foreign 
to  the  litigation  which  is  about  to  be  instituted  here, 
the  Court  has  a  right  to  make  an  order  for  substituted 
service  upon  that  party,  not  at  the  instance  of  the  indi- 
vidual whom  he  happens  to  be  suing  elsewhere,  but  at 
the  instance  of  complete  strangers.  What  are  the 
principles  upon  which  substitoted  service  was  originally 
adopted  and  recognized  by  this  Court  ?  Originally,  it 
was  confined  entirely  to  the  case  of  a  Plaintiff  at  law, 
being  sued  in  equity  by  the  Defendant  at  law.  Next, 
it  was  allowed  to  be  made  on  a  person  who  had  a 
general  authority  to  act  for  the  Defendant,  in  respect 
of  the  property  withheld  and  sought  to  be  recovered. 
A  third  case  in  which  it  has  been  allowed  is,  where  a 
party  has  gone  abroad,  and  so  remained,  to  avoid  the 
process  and  the  jurisdiction  of  the  Court,  so  as  to 
prevent  the  administration  of  justice.  There  the  Court 
has  made  an  order  for  substituted  service,  on  a  person 
proved  to  be  corresponding  with  the  party.  No  case 
will  be  found  in  the  books  which  is  not  referable  to  one 
or  other  of  these  three  cases. 

Now,  in  this  case,  the  only  proceeding  that  had 
taken  place  between  Mr.  and  Mrs.  Hope^  within  this 
jurisdiction,  was  a  suit  by  Mrs.  Hope  to  obtain  a  divorce 
d  memd  et  thoro.  In  that  state  of  things,  an  applica- 
tion is  made  to  the  Court,  founded  upon  the  affidavit 
of  a  clerk  of  Messrs.  Few  (Mr.  Hope's  solicitors), 

which 
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which  stated,  that  having  discovered  that  Messrs.  1864. 
Grooer  and  Coart  were  Mrs.  Hope's  solicitors,  he  had 
applied  to  them,  and  was  informed  that  they  were  so, 
in  the  suit  in  the  Ecclesiastical  Court,  by  Mrs.  Hope 
against  her  husband ;  but  they  ultimately  returned  the 
bill,  with  which  they  had  been  served,  saying,  they  had 
no  instructions  to  appear  for  Mrs.  Hope,  Now  these 
gentlemen  were  not  acting  at  all  as  solicitors,  in  the 
sense  of  representing  Mrs.  Hope  in  a  court  of  justice, 
but  they  were  more  properly  to  be  denominated  her 
agents,  for  the  purpose  of  employing  a  proctor  in  the 
Ecclesiastical  Court.  It  appears  by  their  own  state- 
ment, they  bad  been  consulted  by  Mrs.  Hope^  respect- 
ing the  institution  of  the  suit  in  the  Ecclesiastical  Court, 
but  there  is  no  ground  for  saying,  that  they  had  ever  re- 
ceived any  authority  to  represent  her  in  the  matters  in 
dispute  here.  A  suit  for  a  divorce  ci  menti  et  thoro  has 
no  connection  with  the  subject-matter  of  the  present 
suit,  and  Messrs.  Chrover  and  Coare  could  not,  there- 
fore, be  said  to  represent  Mrs.  Hope,  as  to  the  subject 
of  the  bill,  or  to  be  retained  to  prosecute  any  matter 
connected  therewith.  Upon  what  principle^  then,  is  the 
Court  to  say,  that  service  upon  these  persons  is  to  be 
service  upon  the  principal  Defendant  ?  You  may  just  as 
well  say,  that  the  Court  will,  at  the  instance  ofA.  B., 
order  aubstituted  service  upon  the  solicitor  of  C  D., 
though  the  solicitor  of  C  D.  has  been  employed  by 
him  for  a  purpose  totally  different  from  the  matter  with 
respect  to  which  A.  B.  is  now  suing  him.  The  power 
to  order  substituted  service  can  only  be  exercised  where 
the  Defendant  is  prosecuting  the  Plaintiff  in  respect  of 
the  same  matters  as  are  involved  in  the  suit  in  which 
the  order  is  made.  The  authorities  are  quite  consistent 
with  this  view  of  the  case,  and  the  whole  of  them  are 
collected  and  cited  in  the  judgment  of  Vice-Chancellor 

ahadwellj 
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1854.  Shadwell,  in  Hobhouse  v.  Courtney  {a).  Now,  though 
the  rule  then  laid  down  was  deduced  from  the  earlier 
authorities,  that  case  is  the  first  in  which,  in  any  dis- 
tinct form,  the  rule  is  extended  to  an  individual,  sued 
in  this  Court,  who  had  appointed  a  particular  person  to 
be  his  general  agent,  and  to  represent  him  with  respect 
to  the  property  which  was  the  subject  of  the  suit  in  this 
Court.  And  the  Vice-Chancellor  distinguishes  that  case 
from  Smith  v.  The  Hibernian  Mine  Company  (b),  on  the 
ground  that  the  power  of  the  agent  in  the  latter  case 
was  merely  to  act  for  the  absent  party,  in  the  manage- 
ment of  his  affairs  generally.  [  The  Master  of  the  Rolls. 
There  are  several  earlier  cases  in  which  the  general 
power  to  act  for  a  Defendant  has  induced  this  Court 
to  make  an  order  for  substituted  service.  There  is  a 
case  of  Lady  Carrington  v.  Cantillon  (c),  which  is  re- 
ferred to  in  Hinders  Pract.  (d),  in  which  such  an  order 
was  made  upon  an  agent,  formerly  a  partner,  and 
then  a  co-defendant.  In  Carter  v.  De  Brune{e\  ser- 
vice of  the  subpcena  upon  the  Defendant  abroad  was 
held  good  ;  then  there  is  the  case  of  Hunt  v.  Lever  (/), 
in  which  the  subpoena  was  sent  to  the  Defendant  in  a 
letter,  under  cover,  directed  to  a  person  to  whom  he 
had  directed  his  letters  to  be  sent.  The  principle,  I 
apprehend,  is,  that  the  Court  holds  service  to  be  good, 
if  it  sees  there  is  a  reasonable  certainty  that  the  Defend- 
ant will  know  of  it;  that  is  the  sensible  reason.  Here 
you  are  coming  to  discharge  the  order  admitting  that 
you  knew  of  it.]  That  is  not  the  mode  in  which  to  try 
it.  It  has,  of  course,  come  to  the  knowledge  of  the 
Defendant,  but  it  must  be  taken  on  the  general  prin- 
ciple ;  and  the  question  is,  whether,  at  the  time  the  ap- 
plication was  made  to  the  Court,  the  order  ought  to 

have  been  made. 

The 
(a)  12  Sim,  140.  (d)  Page  85. 

(6)  \  ScK.Sf  Lef.  238.  (e)  Dkk.  39. 

(c)  Bunh.  107.  (/)  6  Vet.  147. 
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1854. 
The  Mastbb  of  the  Rolls. 

I  think  that  the  order  ought  not  to  be  set  aside. 
The  principlei  I  apprehend,  upon  which  the  Court  acts, 
is  very  clear,  and  easily  stated ;  the  object  of  subpoena 
is  to  give  a  party  notice  of  the  PlaintiflTs  demand ;  and 
the  object  of  the  Court,  where  it  is  impossible  to  serve  the 
Defendant  personally,  or  the  Defendant  does  not,  by  a 
recognized  agent,  accept  service,  is,  to  ascertain  that  the 
utmost  has  been  done  to  give  the  Defendant  notice  of 
the  claim  made  against  him.  It  is  upon  that  principle, 
that  when  the  Defendant  in  equity  is  suing  at  law  in 
respect  of  the  same  matters,  and  the  Plaintiff  in  equity 
seeks  to  restrain  the  action,  service  on  the  attorney  at 
law  is  held  good  service  upon  the  Defendant  in  equity. 
So  it  is,  where  there  is  an  authority  given  to  a  person 
to  transact  matters  of  a  particular  description,  service 
upon  that  person  is  made  good  service  upon  the  person 
himself,  when  the  person  himself  cannot  be  served. 
So  it  is  that  service  at  a  Defendant's  last  place  of 
dwelling  is  sometimes  deemed  good  service.  In  these 
matters  the  Court  will  not  allow  a  person  to  avoid  the 
performance  of  a  duty  to  the  Plaintiff  by  any  tech- 
nical means,  as  by  pretending  that  he  has  no  knowledge 
of  what  the  claim  is.  I  do  not  find,  in  the  case  of 
Hohhouse  V.  Courtney  (a),  that  the  case  of  Hunt  v. 
Lever  {b)  was  referred  to.  It  was,  I  apprehend,  decided 
upon  the  same  principle ;  there  the  service  was,  by  send- 
ing a  subpoena  to  a  defendant  undercover,  directed  to  a 
person  to  whom  the  Defendant  had  directed  letters  to 
be  sent  to  him ;  this  was  deemed  to  be  good  service. 

Id  this  case,  upon  the  affidavits^  there  appears  reason- 
able 
(a)  12  Sim.  140.  (6)  6  Va.  147  a. 
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1864.  able  ground  to  believe,  that  Messrs.  Graver  and  Coare 
were,  in  fact,  the  agents  of  this  lady  in  this  matter.  Upon 
the  affidavit,  I  thought  there  was  jnimd  facie  evidence 

Hon.  to  believe  such  to  be  the  fact,  and  accordingly  I  directed 
service  upon  them  to  be  good  service.  If  Messrs. 
Graver  and  Caare  had  come  here  to  discharge  that  order, 
upon  an  affidavit  saying,  that  they  had  no  authority 
whatever  to  act  for  this  lady  in  this  matter,  then  it  would 
have  been  exceedingly  difficult  to  say,  that  this  was  a 
service  which  ought  to  be  supported.  They  file  no 
affidavits  at  all,  but  all  they  do  is,  to  repudiate  th^r 
right  to  receive  it;  this  Court,  however,  does  not  inquire 
into  whether  they  repudiate  their  right  to  receive  it  or 
not ;  that  is  a  matter  which  this  Court  will  det^tnine  for 
itself.  What  this  Court  will  require  them  to  do,  if  they 
have  no  authority  to  act  for  the  lady  in  the  matter  of  this 
suit,  is  this : — ^they  must  state  that  plainly  and  explicitly 
in  an  affidavit;  and  then,  no  doubt,  the  Court  would 
discharge  this  order,  and  say,  that  service  upon  them 
could  not  be  deemed  good  service  upon  this  lady.  But 
having,  as  it  appears  to  me,  upon  the  affidavit,  in  the 
first  instance,  primA  facie  evidence,  that  they  had  au- 
thority to  act  for  her  in  the  suit,  they  do  not,  when  they 
are  put  upon  the  denial  of  that  fact,  deny  it,  but  simply 
seek  to  discharge  the  order.  I  therefore  think,  in  that 
state  of  circumstances,  that  the  order  ought  not  to  be  disr 
charged.  I  shall  hold  the  service  to  be  good  service 
upon  the  lady. 


The  preliminary  objection  being  disposed  of,  it  was, 
after  some  discussion,  arranged,  that  for  the  purpose  of 
arguing  the  principal  motion,  an  appearance  should  be 
then  entered  for  Mrs.  Hape,  with  the  Registrar,  with 
liberty  to  apply  to  the  Court  to  withdraw  it,  in  case  the 
order  for  substituted  service  should  be  discharged  upon 

appeal. 
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appeal.    The  principal  motion,  as  to  the  jurisdiction,       1864. 
was  then  argued. 

Mr.  iJ.  Palmer^  and  Mr.  Ampklett,  in  support  of  the 
motion.  The  proposition  that  the  Court  has  no  juris- 
diction in  this  case,  is  one  of  a  very  startling  and  novel 
description,  and  seems  opposed  to  the  plainest  principles 
hoth  of  law  and  practice  as  administered  in  this  Court; 
for  it  amounts  to  this — that  the  infant  Plaintiffs,  wards 
of  this  Court,  represented  by  a  next  ftiend,  and  who 
being  out  of  the  jurisdiction,  are  desirous  of  being 
brought  within  it,  have  no  right  to  be  heard  in  their 
own  suit,  because  the  Defendant,  who  has  appeared  to 
the  bill,  has  filed  numerous  affidavits,  and  has  not  de* 
murred  to  the  jurisdiction,  has  got  them  in  her  cus- 
tody, which  is  alleged  to  be  wrongful.  It  requires  some 
principle  or  authority  to  support  such  a  proposition. 
But  the  matter  does  not  end  there.  These  children  are 
natural  bom  English  subjects,  whose  parents  the  French 
Court,  by  repeated  decisions,  in  a  suit  instituted  by 
the  mother  herself,  has  pronounced  to  be  aliens.  That 
Court  has  also  declared,  that  the  proper  jurisdiction  for 
determining  the  question  is  in  the  English  Courts,  and, 
though  it  has  taken  provisional  measures  for  the  custody 
of  the  children  until  the  decision  of  the  English  tribunal 
has  been  obtained,  it  has  shown  itself  prepared  to  give 
effect  to  that  decision  whenever  pronounced.  Who  ever 
heard  of  this  Court  being  asked,  by  a  person  who  has 
appeared,  to  assist  in  keeping  English  children  out  of 
its  jurisdiction,  on  a  plea  of  its  having  no  jurisdiction 
over  them,  while  the  foreign  Court  repudiates  all  right 
to  interfere,  except  provisionally,  and  has  declared  that 
it  is  prepared  to  aid  this  Court  in  carrying  out  any  order 
it  may  make  ?  The  Court  has  jurisdiction,  and  nothing 
can  be  suggested  to  the  contrary,  which  would  not 
involve  the  proposition,  that  the  Court  never  has  juris- 
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diction  when  an  infant  Plaintiffis  abroad.  The  domicile 
of  an  infant  follows  the  domicile  of  its  father,  and  the 
domicile  of  the  father,  in  this  case,  is  English ;  and  if 
this  Court  determines  that  the  children  ought  to  be 
restored  to  the  father,  and  arms  him  with  authority  to 
ask  for  their  custody  from  the  French  Courts,  they  will 
execute  the  order  of  this  Court. 

But  then,  it  is  said,  that  even  if  the  Court  has  jurisdic- 
tion, it  will  not  exercise  it,  when  the  infants,  who  would 
otherwise  be  proper  subjects  of  it,  are  abroad.  The 
same  thing  might  be  contended,  if  the  children  were 
abroad,  not  merely,  as  here,  in  an  improper  custody,  but 
kidnapped,  and  taken  away  without  their  own  consent ; 
but  no  authority  can  be  produced  in  support  of  such  a 
proposition ;  nor  is  there  any  case  in  which  the  question 
has  been  distinctly  raised.  The  only  case  in  which  any 
thing  like  the  question  was  raised,  was  in  Re  Taylor  (a); 
and  there  the  decision  did  not  turn  upon  the  question  of 
jurisdiction,  but  on  the  means  of  enforcing  any  order 
which  the  Court  might  make.  This  Court  will  even 
exercise  jurisdiction  over  foreign  children  when  found 
within  its  jurisdiction.  In  the  case  of  De  MannevilU 
V.  De  Manneville  (i),  the  Court  declined  to  interfere 
to  restore  the  children  to  the  father,  without  security 
being  given  that  he  would  not  take  them  out  of  the 
jurisdiction,  he  being  a  Frenchman,  and  the  children 
being  in  this  country.  The  case  of  Johnstone  v.  Beat-- 
tie(c),  proceeded  entirely  upon  the  same  principle,  which 
was  this : — That  this  Court  could  not  decline  the  duty 
of  providing  for  infant  children  whom  it  found  de  facto 
within  its  jurisdiction;  and  that  this  Court,  in  the  dis- 
charge of  that  duty,  would  not  hold  itself  necessarily 
bound  to  adopt  the  authority  of  tutors  and  curators, 

who, 
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CASES  IN  CHANCERY.  261 

who,  being  domiciled  in  Scoilandj  received  from  the  1864. 
law  of  Scotland  a  certain  delegated  authority  there, 
with  reference  to  infants,  which  could  not  be  exercised 
in  this  country,  suo  jure^  by  any  means  known  to  the 
law.  There  is  nothing  in  that  case  which  shows,  that 
the  Court  will  not  exercise  its  jurisdiction  to  provide 
properly  for  the  care  and  education  of  English  children 
yffho  may  happen  to  be  abroad,  independently  of  the 
question  as  to  the  measures  that  had  been  used  to  bring 
the  children  within  the  jurisdiction.  In  Salles  v.  /Sa- 
mgnon(a),  the  Court  exercised  jurisdiction  over  a  ward  of 
Court,  married  in  Scotland  the  same  day  the  bill  making 
ler  a  ward  was  filed,  both  parties  being  foreigners,  and 
the  property  abroad.  And  in  Stephens  v.  Jamesijb),  the 
Court  exercised  jurisdiction  in  ordering  maintenance  for 
children  whom  their  father,  a  bankrupt,  had  taken  with 
lim  to  America.  Upon  the  whole  there  can  be  no 
cloubt,  but  the  father  may  obtain  an  order  for  the  re- 
storation of  the  children,  who,  being  in  England^  have 
:z'eturned  to  France  upon  an  undertaking  which  has 
since  been  broken,  and  whose  present  residence  abroad 
is,  therefore,  under  an  usurped  authority,  though  origi- 
nally lawful,  and  of  whom  the  provisional  custody  only 
lias  been  given  by  the  French  Courts  to  Mrs.  HopCy  till 
^he  question  as  to  the  rightful  custody  has  been  deter- 
^ned  by  the  English  tribunals,  '^  the  rightful  judges." 

The  Solicitor-General  (Sir  R.  Bethell),  Mr.  T.  H. 
Terrell  and  Mr.  TFtw,  contri.  The  question  is,  whether 
the  Court  has  jurisdiction  over  the  custody  of  these  in- 
fants, who  are  out  of  the  jurisdiction,  and  are  made 
Plaintiffs  in  this  cause,  not  for  the  purpose  of  being 
tnade  wards  of  Court,  but  under  circumstances  in  which 
it  would  be  impossible  that  they  could  be  made  wards  of 

Court 
(a)  6  Ve$.  672.  (6)  1  Myl  *  K.  627. 
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1864.  Court  in  the  ordinary  sense.  The  two  infant  sons,  to 
whom  this  present  application  addresses  itself,  are  de- 
scribed, upon  the  face  of  the  bill,  to  have  been  bom  in 
France^  and  to  have  been  always,  and  to  be  at  present, 
out  of  the  jurisdiction  of  this  Court;  and  it  prays,  that 
they  may  be  deh'vered  up  to  their  father,  in  order  that 
they  may  be  brought  to  and  educated  in  England,  under 
the  direction  of  their  father  or  such  other  person  as  the 
Court  may  direct.  There  is  no  prayer  that  a  guardian 
may  be  appointed,  for  the  circumstances  are  such,  that 
the  Court  would  not  take  upon  itself  to  exercise  any 
authority  or  jurisdiction  in  respect  of  guardianship. 
The  application,  in  point  of  fact,  may  be  more  cor- 
rectly described  as  a  sort  of  equitable  writ  of  habeas 
corpus  than  any  other  kind  of  application  ;  it  is  in 
fact  asking  the  Court  to  recognize  the  paramount 
parental  authority  of  the  father,  and  to  direct  the 
children,  now  abroad,  to  be  delivered  up  to  him  by 
a  person  also  abroad.  Now,  two  considerations  im- 
mediately present  themselves  :  one  is,  whether  the 
Court  has  any  jurisdiction  or  authority  over  infants  so 
circumstanced ;  the  other  is,  whether,  if  the  Court  has 
jurisdiction,  it  can  be  exercised,  having  regard  to  the 
impossibility  of  enforcing  any  order  it  may  make.  It 
is  matter  of  very  considerable  doubt,  whether  the  pro- 
positions contended  for  on  the  other  side  can  be  sup- 
ported, either  in  point  of  principle,  or  in  point  of 
authority.  The  principle  acted  on  by  this  Court  is, 
that  it  exercises  a  jurisdiction  which,  in  theory,  is  to 
be  considered  committed  to  it  by  the  sovereign  of  the 
country — the  parens  patria— over  all  those  who  are 
within  the  King's  allegiance ;  and,  therefore,  upon  that 
principle,  it  was  properly  decided,  that  if  this  Court 
found  an  infant  within  its  jurisdiction,  either  resident 
or  even  temporarily  staying  here,  it  might  be  called 
on  to  interfere  for  his  protection.    This  proceeds  upon 

a  well 
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a  well  recog:nized  principle,  for  not  only  are  those  who  1854. 
are  bom  within  the  allegiance,  subjects  bom  cul  fidem 
damini  regis,  entitled  to  the  benefit  of  that  jurisdiction, 
but  persons  who  are  within  the  allegiance  of  the  King, 
owing,  as  they  do,  temporary  obedience  to  the  laws  of 
&e  country,  unless  they  are  alien  enemies,  may  appeal 
to,  and  have  the  benefit  of,  the  laws.  But  how  the  power 
of  the  Court,  that  is  of  the  sovereign,  can,  by  possibility, 
be  extended  to  children  bom  and  resident  abroad  it 
would  be  difficult,  both  on  general  principles  of  juris* 
pradence  and  the  peculiar  rules  of  our  municipal  law, 
to  understand.  The  case  of  these  children  is  precisely 
that  in  which  the  conflict  of  laws  is  most  common,  and 
upon  which  jurists  differ  the  most.  These  children, 
though  the  children  of  an  Englishman,  are  native  born 
subjects  of  the  Crown  of  France,  and,  according  to  the 
common  law  of  England,  they  are  aliens,  though  by  the 
municipal  positive  law  they  are  natural  born  subjects. 
It  is  a  matter  of  considerable  difficulty,  therefore,  to 
deteraiine  whether  the  law  of  France,  which  is  in  ac- 
cordance with  our  common  law  and  the  international 
law  of  every  country,  is  to  give  way  to  a  particular 
municipal  Jaw,  which  is  at  variance  with  the  law  of  all 
nations.  There  may  be  some  reason  for  one  govern- 
ment applying  to  the  other  on  a  question  of  this  kind  ; 
but  bow  this  Court,  that  is,  the  Crown  of  England^ 
can  interfere,  and  make  an  order,  and  say  to  the 
French  Court ''  these  children,  by  our  municipal  law, 
ought  to  be  brought  within  the  jurisdiction  of  the 
Court  of  Chancery,  and  we  call  upon  you  to  deliver 
them  up,"  it  is  difficult  to  see.  If,  indeed,  the  children 
have  been  taken  abroad  confessedly  with  a  view  to 
defeat  the  jurisdiction,  the  institutions  of  all  countries 
recognize  interference  to  prevent  a  fraud  upon  the 
authority  of  the  Court,  just  as  the  Court  pursues  with 
its  process  a  party  absconding  to  avoid  it.    The  case 

of 


HOPB 
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1854.  of  Johnstone  v.  BeattU  (a)  has  been  cited  in  support 
of  the  proposition  that  this  Court  has  jurisdiction,  but 
that  authority  is  quite  inimical  to  the  other  side,  and 

Hops.  the  case  of  Salles  ▼•  Savignon  (6)  is  inapplicable,  for 
there  the  lady  was  in  this  country  or  at  least  tit  tran- 
situ to  Gretna  Green,  and  she  had  property  consigned 
to  this  country.  In  Stephens  ▼.  Jones  {c),  the  inter- 
ference by  the  Court  was  at  the  solicitation  of  the 
father  himself,  who  had  the  custody  of  the  child  and 
who  brought  his  person  within  the  jurisdiction  where 
his  fortune  was.  In  Johnstone  v.  Seattle  (d)  the  child 
was  here  and  the  mother's  property  was  here,  and  the 
question  was,  whether  the  Court  would  divest  itself  of 
its  jurisdiction  and  yield  to  the  right  of  the  curators  in 
Scotland*  So  that  the  cases  cited  do  not  support  the 
proposition  contended  for.  An  infant  cannot  be  made 
a  ward  of  Court  (except  in  cases  of  fraud)  unless  he  be 
within  the  power  of  the  Court  and  capable  of  having 
a  guardian  appointed.  This  case  is  different  in  both 
respects,  for  there  is  no  application  to  appoint  a  guardian 
and  the  infants  are  out  of  the  power  of  the  Court.  The 
application  is  simply  for  the  delivery  of  the  children  to 
their  father ;  but  there  is  no  power  in  the  Court  (except 
the  infant  be  within  the  jurisdiction  of  the  Court,  and 
an  application  be  made  for  a  guardian)  to  interfere  in 
any  way  in  respect  of  his  custody ;  the  case  of  John- 
stone  V.  JSea^^ie(«)  wholly  proceeded  on  those  principles. 
The  marriage  of  these  parties  was  English,  therefore 
the  lex  loci  contractus  prevails,  and  when  the  foreign 
Courts  understood  that  the  marriage  was  English,  they 
repudiated  all  jurisdiction  to  decide  as  to  the  question 
of  separation,  but  not  as  to  the  custody  of  the  children. 
It  was  the  suit  in  the  Ecclesiastical  Court  to  which  they 

referred, 

(a)  10  CI.  4-  F.  42.  (d)  10  CL  *  F.  42. 

(b)  6  Vet  572.  (f)  Ibid. 

(c)  1  MyL^K.  627. 


CASES  IN  CHANCERY.  265 

referred,  when  they  declared  the  English  tribunals  the        1864. 
''rightful  judges/'  and  not  to  the  Court  of  Chancery, 
or  to  the  question  as  to  the  custody  of  the  children  as 
to  which  they  claimed  cognizance.    The  French  Court 
declared  themselves  incompetent  to  entertain  the  pri- 
mary proposition  of  divorce,  and  directed  that  question 
to  be  decided  in  England;  but  they  said  they  would 
suspend  the  other  question  till  the  primary  one  had 
been   determined,  never  for  a  moment  intending  to 
declare  themselves  incompetent  to  decide  as  to  the 
custody.    The  Courts  of  France  are  just  as  competent 
as  our  own  to  determine  that  question,  and  in  fact  it  is 
at  this  present  moment  res  judicata,  and  ought  not  to 
be  reheard.    It  is  a  mistake  to  suppose,  that  the  French 
Courts  will  make  themselves  ancillary  to  this  Court, 
in  a  matter  in  which  they  have  exercised  jurisdiction 
and  have  made  a  provisional  order.    Lastly,  the  Court 
iias,  at  all  times,  been  careful  to  avoid  making  orders 
which  it  may  not  be  able  to  enforce,  lest  it  should 
expose  itself  to  derision  and  mockery.     They  cited 
CrawfarcTs  Case  (a);  Re  8pence{b);  Code  de  Prod" 
<i9€re  Civik{c). 

The  Masteb  of  the  Rolls. 

Upon  this  preliminary  question  of  jurisdiction,  I  enter- 
^^in  no  doubt  The  argument  has  necessarily  branched 
'^te  two  parts,  upon  one  of  which  I  intend  to  express  no 
^^f>inion  whatever.  The  first  question  is,  whether  this 
^^-^c^urt  has  any  jurisdiction  to  entertain  the  application. 
^^^e  second  question,  which  has  been  argued  and  in  a 
S^«at  measure  connected  with  it,  is,  as  to  the  propriety 
^^^  exercising  the  jurisdiction,  in  case  the  Court  has  it, 
^Xkder  the  circumstances  of  this  case. 

Of 

C«)  1  Myl.  4-  Cr.  240.  (c)  Art.  307. 

K^6)  2  PhiU.  247. 
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1854.  Of  coureei  in  considering  this  preliminary  question  of 

the  jurisdiction  of  the  Court,  and  as,  indeed,  in  con- 
dering  any  part  of  the  question  at  all,  I  must  only  lock 
at  what  is  for  the  benefit  of  the  infants.  Now,  it  appears 
to  me,  that  the  question  with  respect  to  the  residence  in 
this  country  depends  upon  this  proposition : — whether 
the  children  are  or  are  not  what  I  may  call  English 
cfaildpsn> — ^that  is  to  say,  whether  they  are  or  are  not 
natural  bom  English  subjects.  I  entertain  no  doubt, 
whatever  conflict  there  may  be  in  certain  cases  with 
respect  to  the  fact  of  children  born  in  a  foreign  coantry 
being  for  certain  purposes  subjects  of  that  country,  that 
the  children  of  an  English  gentleman,  bom  abroad,  are, 
to  all  intents  and  purposes,  natural  bora  English  sub- 
jects, though  they  be  bora  of  a  mother  who  was  formerly 
a  foreigner,  and  an  alien ;  that  they  are  to  be  treated 
exactly  in  the  same  manner  as  if  they  had  been  born  in 
this  country  and  had  gone  abroad  immediately  after  their 
birth ;  and  that  the  fact  of  their  birth  abroad  does  not,  so 
far  as  regards  any  application  that  may  be  made  for 
their  bencifit,  in  the  slightest  degree  affect  the  functions 
or  powers  of  this  Court,  although  that  fact  and  the  other 
circumstances  of  the  case  may  materially  affect  the 
judgment  of  this  Court,  as  to  the  propriety  of  attempting 
to  exercise  the  power  which  it  may  possess. 

Being  of  opinion,  that  these  children  are  natural  born 
English  subjects,  residing  abroad,  I  cannot  doubt  that 
the  Court  has  jurisdiction,  provided  it  can  see  the  mode 
of  enforcing  it,  of  doing  what  may  be  most  for  the 
benefit  of  natural  bora  children  residing  in  a  foreign 
country.  That  this  Court  so  acts  is  of  daily  experience. 
The  case  of  Re  Spence,  to  w))ich  Mr.  Wise  referred,  is 
an  instance  of  that  description.  The  mode  in  which  it 
acts,  in  enforcing  its  orders,  is  independent  of  the  ques- 
tion whether  the  Court  has  jurisdiction  in  the  matter  at 

all ; 
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all ;  buty  if  I  am  informed  that  there  are  English  children 
residing  abroad,  who  are  not  properly  treated,  or  are  not 
properly  educated,  who  are  possessed  of  large  property 
in  this  coiintry,  this  Court  has  jurisdiction,  and  it 
becomes  its  duty  to  adopt  every  means  it  can  of  enforcing 
it  in  such  a  manner  as  may  be  for  the  benefit  of  those 
children.  That  is  the  real  question  of  jurisdiction  which 
I  have  to  consider  upon  this  point. 

The  case  of  Johnstone  v.  Beattk  was  the  converse  of 
the  present.  I  feel  satisfied  that  nothing  would  have 
so  astonished  the  learned  Judges,  and  more  especially 
Lord  Cottenham,  who  decided  that  case  in  the  first 
instance,  on  appeal  from  Vice-Chancellor  Shadwell, 
than  to  have  been  told  that  they  were  laying  down  such 
a  position  as  this  : — that  this  Court  had  no  jurisdiction 
to  deal  with  natural  bom  infant  subjects  abroad. 

In    Johnstone   v.  Beattie,   the   materiality   of  the 
residence  of  the  children  was  important,  in  this  re- 
spect, that  it  was  an  undoubted  fact  in  that  case,  that 
the  child  was  not  an  English  subject,  in  the  strict  sense 
of  the  word,  that  she  was  a  Scotch  child,  bom  in  Scotland, 
and  all  her  property  was  out  of  the  jurisdiction  of  the 
Court.    There  may  have  been  some  question  as  to  some 
IHtle  property  derived  from  her  mother  in  this  country, 
hut  I  do  not  remember  that  much  stress  was  laid  upon 
that ;  her  property  generally  was  out  of  the  jurisdiction 
of  the  Court.    The  question  of  the  presence  of  the  child 
within  the  jurisdiction  of  the  Court,  if  it  be  a  foreign 
child  having  no   English  property,  is  clearly  of  the 
gr^eatest  importance.     It  is  impossible  that  the  Court 
cotild  deal  with  the  question  at  all  but  for  this  circum- 
^ts^nce.     But  the  Court,  in  exercising  the  fanctions  of 
^hi^  parens  patria,  is  bound  to  exercise  those  fiinctions 
f<^   all  tliose  subjects  of  whom  the  sovereign  is  the 

parent, 
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parent,  amongst  whom  are  the  natural  bom  children  of 
the  realm,  who,  whether  born  within  it  or  not,  are  alike 
the  objects  of  the  sovereign's  care  and  attention,  and  for 
whose  benefit  and  protection  this  Court  is  bound,  so  far 
as  it  can,  to  interfere. 

But  the  mode  of  interfering  requires  much  considera- 
tion. Whether  this  Court  will  ever  pronounce  an  order 
that  it  does  not  see  any  mode  of  enforcing  will  always  be 
considered  by  me  to  be  very  doubtful.  On  this  point, 
what  has  taken  place  before  the  foreign  Court,  the 
Court  in  France,  is  a  matter  of  very  considerable  im- 
portance in  this  respect;  and,  in  the  observations  I 
make,  I  beg  to  be  understood  not  to  be  giving  any  opinion 
until  I  have  heard  the  whole  of  the  case,  whether  it  will 
be  proper  for  the  Court,  or  for  the  benefit  of  those 
infants,  to  pronounce  any,  or  if  any,  what  order.  But 
it  is  obvious,  on  looking  at  the  proceedings  before  the 
Court  in  France,  that  the  question  is  embarrassed  by 
the  circumstance,  that  the  civil  tribunals  in  France  have 
not  power  to  deal  with  the  whole  matter;  they  have 
power  to  deal  with  the  question  of  divorce,  but  no  power 
to  deal  with  the  custody  of  the  infants :  and,  according  to 
the  authorities  handed  up  to  me,  the  usual  course  of  the 
French  Court  is,  to  give  the  custody  of  these  children 
to  the  father  until  the  divorce  is  pronounced,  retaining 
the  power  to  make  a  different  order  if  it  shall  think 
fit ;  but  that,  after  the  divorce  is  pronounced,  the  Court 
in  France  gives  the  custody  of  the  children  to  the  person 
not  in  the  wrong,  retaining,  however,  the  power  to  make 
a  different  order  if  it  shall  think  fit.  In  fact,  it  would  be 
governed  by  the  circumstances  of  the  case,  the  rule 
not  being  imperative  to  make  an  order  as  to  the  custody 
of  the  children  follow  the  determination  of  who  was  in 
the  right.  The  Court  in  France  then  possibly  may  have 
supposed,  that  the  English  Court  in  Doctors'  Commons 

had 
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had  a  similar  power  of  deciding  as  to  the  custody  of  the  1854. 
children  here ;  but  the  Court  at  Doctors'  Commons,  in 
a  suit  for  divorce,  has  no  such  power.  In  a  suit  for  resti- 
tution of  conjugal  rights  the  Ecclesiastical  Court  here 
has,  incidentally,  as  a  consequence  of  the  order  it  may 
make,  such  a  power,  but  it  has  no  jurisdiction  to  de- 
cide what  shall  be  done  with  the  custody  of  the  infants, 
either  before  or  after  the  divorce ;  that  belongs  to  the 
Court  of  Chancery.  I  do  not  express  any  opinion  what- 
ever with  respect  to  whether  the  course  to  be  adopted  by 
the  Court  in  France  will  wait  for  or  depend  upon  any 
decree  which  may  be  pronounced  by  this  Court ;  and  cer- 
tainly it  will  be  (not  having  heard  Mr.  Palmer  upon  the 
subject)  difficult  to  persuade  me  that  I  can  make  any 
order,  in  any  shape^  which  shall  attempt  to  be  compulsory 
upon  them,  or  in  the  slightest  degree  to  fetter  their  judg- 
ment, or  interfere  with  their  functions.  It  may  be  pos- 
sible, that  if  I  were  to  state  what  this  Court  would  do 
with  such  infants,  if  they  were  within  the  jurisdiction 
of  this  country,  the  Court  in  France  might  pay  atten- 
tion to  that  opinion.  Upon  that  I  express  no  opinion  ; 
but  this  is  obvious,  that  two  questions  came  before  them  : 
one  was  with  respect  to  the  alimony  of  the  wife,  which 
was  a  question  to  be  considered  by  the  Court  which 
had  jurisdiction  to  entertain  the  question  of  divorce; 
and  another,  with  respect  to  the  custody  of  the  infants. 
That  Court  held,  that  it  was  proper  that  alimony  should 
be  given  to  the  wife,  and  they  made  a  provisional  order 
for  that  purpose,  and  also  a  provisional  order  as  to  the 
custody  of  the  infants,  reserving  the  making  of  any 
further  order  until  after  some  competent  tribunal  in  this 
country  had  pronounced  a  decree  upon  this  subject. 
What  the  effect  may  be  upon  them  of  any  decree,  I  am 
unable  to  form  an  opinion ;  and  upon  the  question  of  whe- 
ther this  Court  will  make  any  order  with  respect  to  the 
custody  of  the  infants,  I  will  not  express  an  opinion 

until 
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until  I  can  see  Bome  mode  by  which  the  order  of  this 
Court  may  be  made  effectual.  But,  upon  the  question 
whether  thia  Court  has  a  right  to  entertain  the  question, 
whether  it  is  its  bounden  duty  to  entertain  the  question, 
I  have  no  doubt  whatever. 

It  was  suggested,  that  the  exercise  of  this  jurisdiction 
would  turn  out  to  be  very  injurious  to  the  children,  as 
their  maintenance  abroad  was  certain,  and  that  it  was 
doubtful,  if  the  interference  of  the  Court  in  this  country 
were  certain.  If  that  be  so,  it  will  be  a  matter  of 
grave  importance  to  consider  when  I  have  to  take  into 
consideration  the  question,  whether  I  shall  exercise  such 
power  as  I  may  have;  but  that  the  Court  is  bound  to 
entertain  the  question,  as  to  what  is  best  to  be  done  for 
these  infants,  and  to  see  in  what  manner  it  can  best  be 
effected,  I  entertain  no  doubt ;  and,  therefore,  I  consider 
myself,  if  the  parties  require  it,  bound  to  hear  this 
motion. 

I  strongly  impress,  however,  upon  both  parties  the 
great  importance  of  endeavouring  to  come  to  some 
arrangement  of  this  matter,  which  may  preclude  the 
necessity  of  entering  into  the  details,  which  cannot  but 
be  painful,  and  probably  injurious,  to  the  infants. 

Note.— Aflirmed  by  tlie  Lord  Chaocellor,  7th  June,  1854. 
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1864. 


I 


PRATT  ©.WALKER. 

AuguBt  2. 

N  this  case  The  Mastbb  of  the  Rolls  held,  that  Where  a 

where  an  order  is  taken  upon  an  affidavit  of  service  tion^does  not 

of  the  notice  of  motion,  the   party  moving  can  only  ask  for  costs,  it 

'    .  IS  irregular^ 

obtain  that  which  is  asked  by  the  notice  of  motion,  where  the 

That  consequently,  where  the  notice  of  motion  does  not  'wp®°dent 

ask  for  costs,  and  the  respondent  does  not  appear,  it  is  pear,  to  take 

irregular  to  take  an  order  for  costs  on  an  affidavit  of  ^{^  upon^an 

service.  affidavit  for 


service. 


Mr.  Morris  in  support  of  the  motion  to  discharge  the 
order. 

Mr.  T.  H.  Terrell,  contri. 


NoTE.^See  Clarh  v.  Jaqua,  11  Beat.  623;  Mann  v.  King^  18 
Va.  297  ;  Cox  y.  AUingham,  3  Mad.  393  ;  and  Holden  v.  Kynation, 
2  Beav.  p.  207;  but  see  Leicester  v.  Leicester,  1  Smithes  Pract.  118 
(3rd  edit) ;  and  Lord  Portarlington  v.  Graham,  4  L.  J,  (N.  S.)  Ch. 
p.  241 ;  Reg.  Ub.  1848,  A.,  fol.  1451 ;  Magrath  y.  Veitch,  1  Hogan, 
443;  Butler  v.  Gardener^  12  Beav.  525:  West  v.  Smith,  3  Bean> 
492. 
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Jpril  26, 27,  CLACK  i;.  HOLLAND. 

28. 
A  trustee         T^^  ^  settlement  made  in  1806,  certain  real  and  per- 
to  keep  up"a*^  ^^°^'  ^^^^  ^®^^  settled  upon  the  Rev.  Thomas 

policy,  and  the  Clack  and  Elizabeth  Sadler,  successively,  for  life,  and 

curing  fiindir    afterwards  for  the  benefit  of  the  issue  of  the  marriage, 
for  that  pur- 
pose, can  him- 
self  acquire  no      In  1823,  the  trustees,  under  a  power,  converted  the 

^'Mc°°for*re-  ^^^^^  property  into  money,  aad  with  the  consent  of  Mrs. 

miums  paid  Clack,  and  the  issue  of  the  marriage  then  living,  lent 

monfel*nr°  ^800/.,  part  of  it,  to  Mr.  Clack.     By  way  of  security, 

can  he  give  Mr.  Clack,  by  indenture,  dated  the  3rd  of  May,  1823, 

thereon  to  a  demised  the  rectory,  parish  church  and  tithes  of  Milton 

third  party        Damerell,  of  which  he  was  the  incumbent,  to  the  trus- 

who  advances 

money  for  that  tees  (Holland  and  Hawker),  for  a  term  of  ninety-nine 

wWch'Lso       years,  if  he  should  so  long  live;  and,  by  the  same  deed, 

applied.  a  policy  of  assurance  for  1,200/.,  effected  on  his  own 

if  a  trustee  ..^ 

has  no  funds  *"® 

properly  ap- 
plicable for  keepmg  up  a  trust  policy,  he  may  advance  or  borrow  money  to  pay  the 
premiums,  and  the  amount  will  be  a  lien  on  the  policies. 

A  policy  was  held  on  trust ;  the  trustee  assigned  it  to  A.  B,  to  secure  some 
premiums.  It  being  held  tbat  A,Bj  under  the  circumstances,  had  no  lien  on  the 
policy,  it  was  also  held,  that  he  had  obtained  no  priority  over  tbe  ceitttis  que  trust 
oy  first  giving  notice  of  the  assignment  to  the  assurance  office. 

Where  it  is  the  duty  of  a  trustee  or  executor  to  obtain  payment  of  a  sum  of  monev, 
he  is  exonerated  and  never  required  to  make  good  any  loss  if  he  has  done  all  he  could 
to  obtain  payment  but  his  efforts  have  not  proved  successful.  Nay  more,  if  he  has 
taken  no  steps  at  all  to  obtain  payment,  but  it  appears,  that  if  he  had  done  so,  they 
would  have  oeen,  or  there  is  reasonable  ground  for  believing  they  would  have  been, 
ineffectual,  he  is  exonerated  from  all  liability. 

In  the  case  of  a  chote  in  action  which  is  not  assignable  at  law,  the  transferee, 
taking  only  an  equitable  interest,  can  obtain  no  greater  benefit  in  it  than  the  trans- 
ferror himself  possessed. 

Trust  funds  were  lent  to  ^.  B.  (the  tenant  for  life),  with  the  assent  of  his  wife  and 
children,  who  were  entitled  in  remainder.  A,  B,  secured  the  repayment  to  the 
trustees  by  a  life  policy  and  a  charge  on  his  living.  The  trustees,  for  seventeen  years, 
with  the  assent  and  concurrence  of  A,  fi.,  paid  over  the  surplus  proceeds  of  the  living 
to  A.  JB.'s  family,  from  whom  he  was  living  separate.  Held,  that  the  debt  was  not 
thereby  satisfied. 
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life  in  the  names  of  Messrs.  Aberdein,  was  assigned  to  1864. 
them.  Mr.  Clack  also  gave  them  a  warrant  of  attorney 
to  enter  up  judgment  for  double  the  amount.  Mr.  Clack 
covenanted  to  keep  up  the  policy,  and  the  trusts  of  the 
demise  were,  among  others,  to  pay  the  premiums  for 
keeping  up  the  policy  of  assurance,  and  for  making 
such  new  or  additional  assurance  on  Mr.  Clack's  life,  as 
thereinafter  mentioned,  with  an  ultimate  trust  for  Mr. 
Clack.  The  trustees  were  thereby  empowered  to  assure 
Mr.  ClacKs  life,  either  in  his  or  their  own  names,  in  any 
additional  sum,  not  exceeding  1,900/.;  and  it  was  pro- 
vided, that  if  Mr.  Clack  neglected  to  keep  up  the  policy 
or  policies,  the  trustees  might  pay  the  sum  necessary 
for  that  purpose,  or  effect  new  policies. 

By  an  indenture  of  even  date,  to  which  Mr.  and 
Mrs.  Clack  and  her  five  children  (the  only  issue  of  the 
marriage)  covenanted  to  indemnify  the  trustees  from  all 
actions,  suits,  demands,  costs,  charges  and  expenses,  by 
reason  of  their  office  of  trustees,  or  lending  the  money 
to  Mr.  Clack,  or  any  deficiency  or  insufficiency  in  the 
security. 

On  the  28th  of  May,  1823,  judgment  was  entered  up 
on  the  warrant  of  attorney,  and  execution  was  sued  out, 
and  Rickard  Holland^  one  of  the  trustees,  was,  on  the 
6th  o(  June,  appointed  sequestrator  of  the  living.  In 
June,  1823,  Crotch  was  appointed  trustee  in  the  place 
of  Hawker,  who  retired,  and  in  September,  1 823,  the 
residue  of  the  trust  money,  amounting  to  1,194/.  ^sAd., 
was  lent  to  Mr.  Clack,  with  the  concurrence  of  Mrs. 
Clack  and  the  children. 

The  sequestrator  received  the  tithes  till  Christmas, 
1826,  when,  at  the  request  of  M^s.  Clack  and  her  chil- 
dren, Henry  Tucker  Clack,  one  of  the  sons,  was  ap- 

voL.  XIX.  T  pointed 
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1854.  pointed  receiver,  and  contiDued,  by  himself  or  his  agents, 
to  act  as  such  till  the  death  of  Mrs.  Clack,  in  1846, 
and  to  apply  the  surplus  incomei  after  payment  of  all 
charges  and  disbursements  in  respect  thereof  (including 
80/.  a  year  to  a  curate,  and  the  premiums  on  the  poli- 
cies), with  the  approbation  of  his  father,  to  the  support 
of  Mrs.  Clack,  as  he  alleged,  but  in  support  of  herself 
and  her  children,  and  in  payment  of  the  debt  due  by 
Mr.  Clack,  as  Holland  alleged.  However,  Mrs.  Clack 
had  no  other  means  of  support,  and  her  husband,  who 
did  not  reside  with  his  family,  allowed  her  to  receive  the 
income  during  her  life. 

On  the  death  of  Mrs.  Clack,  in  1845,  Henry  T.  Clack 
ceased  to  be  receiver,  and  Mr.  Clack  returned  to  the 
rectory.  Holland,  however,  continued  sequestrator  after 
1845,  and  down  to  the  death  of  Mr.  Clack,  never  having, 
as  he  alleged,  received  any  tithes  after  1824;  but  there 
was  evidence  to  show,  that  he  had  attended  tithe  audits 
and  received  rents  after  1845.  He  stated,  by  his  an- 
swer, that  Mr.  Clack,  after  his  return  to  the  rectory, 
gave  notice  to  the  parishioners  to  pay  the  tithes  to  him- 
self, and  claimied  to  be  entitled  to  them  free  from  any 
charge  in  respect  of  the  trust  money  lent  to  him,  on  the 
ground  that  the  net  income  (about  270/.)  for  the  pre- 
vious twenty-two  years,  was  more  than  sufficient  to  re- 
pay the  entire  loan ;  and  he  claimed,  also,  to  be  entitled 
to  the  policies,  as  his  own  property. 

Holland,  though,  as  he  alleged,  he  considered  the 
loan  paid  off  in  1845,  nevertheless  endeavoured  to  have 
the  policies  kept  up,  and  being  sometimes  unable  to 
induce  Mr.  Clack  to  pay  the  premiums,  he,  with  Mr. 
Clack's  sanction,  borrowed  certain  sums,  from  time  to 
time,  from  Daniel  Cullington,  Samuel  Riles  and  Jane 
Eden,  for  that  purpose,  and  they  also  paid  some  of  the 

premiums. 
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premiams.  To  secure  the  repayment  thereof,  Holland  1854. 
deposited  the  1,2002.  policy  with  Samuel  Riles^  and  the 
800/.  policy  with  Jane  Eden,  and  notice  of  the  depo- 
sits was  duly  given  to  the  insurance  office,  and  to  Cul- 
UngtoUf  to  whom,  it  appeared,  that  Holland  had  offered, 
by  letter,  to  give,  but  never  actually  did  give,  a  charge 
upon  the  1,200/.  policy  for  a  former  debt,  and  the 
premiums  paid  by  him.  Holland  represented,  to  both 
CuUington  and  RUeSy  that  on  the  death  of  Hawker 
(originally  his  co-trustee),  he  had  become  solely  inter- 
ested in  the  1,200/.  policy,  and  neithef  of  them  ever 
inquired  into  the  truth  of  the  statement. 

Mr.  dock  died  in  1852,  insolvent,  and  without  having 
repaid  any  part  of  the  sums  advanced  to  him  out  of 
the  trust  fund.  Upon  his  death,  'CuUington  gave  notice 
to  the  office  of  his  claim  upon  the  policy,  and  the 
Plaintiffs,  the  cesiuis  que  trust  of  the  settlement,  also 
gave  notice  that  they  claimed  it.  The  Plaintiffs  filed 
their  bill  against  the  trustees  of  the  settlement,  Cul- 
Ungton,  RUes^  and  their  father's  representatives,  to 
have  the  proceeds  of  the  policy  applied  in  repayment 
of  the  loan  to  Mr.  Clack,  The  Defendants,  Holland, 
Ctdlington  and  Riles,  insisted  that  they  had  a  lien 
upon  it,  Holland  for  the  premiums  paid  by  him,  and  the 
other  two  for  the  sums  advanced  upon  the  security  of 
the  policy.    Miss  Eden  disclaimed. 

Mr.  R.  Palmer  and  Mr.  Langworthy,  for  the  Plain- 
tiffs. Holland  was  all  along  the  sequestrator  of  the 
living,  and,  therefore,  had  it  in  his  power,  as  it  was  his 
duty,  to  pay  the  premiums  upon  the  policy,  as  they 
accrued  due,  out  of  the  proceeds  of  the  living,  and  as 
he  neglected  to  do  so,  and  has  thought  fit  to  advance 
money  for  the  purpose,  he  is  not  entitled  to  any  lien 
upon  the  policy  for  any  sums  so  advanced.    If  be  could 

t2  not 
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1864.  not  himself  claim  an  equitable  interest  in  the  policy,  he 
could  not  transfer  any  to  Culling  ton  and  RileSf  or  give 
them  any  better  claim  upon  the  policy  for  the  sums  ad- 
vanced by  them,  for  payment  of  the  premiums^  than  he 
had  for  the  sums  advanced  by  him  personally ;  besides 
they  had  express  or  constructive  notice  of  the  assign- 
ment of  the  policy,  and  of  the  trusts  upon  which  it  was 
assigned ;  Anderson  v.  Maltbif  (a) ;  Legard  v.  John-- 
son  (i) ;  Worrall  v.  Harford  (c) ;  Cowell  v.  Simpson  (d) ; 
Moore  v.  Jervis{e);  Burridge  v.  Rou)(f)\  Steedman 
v.  Poole  (g);  Attorney- General  v.  Hall{h);  Sugd,  Vend. 
ft  Pur.  (i).  The  property  being  vested  in  trustees  for 
the  benefit  of  the  Plaintiffs,  notice  to  the  assurance 
oflBce  was  not  necessary  to  perfect  their  title;  Dearie  v. 
Hall(k) ;  Loveridge  vi  Cooper {l) ;  Pinkett  v.  Wright  (m) ; 
Murray  v.  Pinkett  {n)l 

Mr.  Roupell  and  Mr.  W.  W.  Cooper^  for  Holland. 
The  claim  made  by  the  Plaintiffs  is  consistent  neither 
with  the  principles  of  law  nor  with  morality.  Holland 
refused  to  advance  the  trust  money  to  their  father  with- 
out an  indemnity  as  against  any  breach  of  trust  thereby 
committed,  and  yet  they  now  turn  round  upon  their 
near  relative  and  try  to  make  him  responsible.  Ac- 
cording to  the  evidence,  Holland  ceased,  in  1823,  to 
receive  the  income  of  the  living,  and  the  management  of 
it  was  then  placed  in  the  hands  of  H.  T.  Clack,  from 
that  time  forward  Holland  had  nothing  to  do  with  it, 
he  was  in  fact  discharged,  and  the  sequestration,  if  not 
actually,  was  virtually  superseded.    From  1823  to  1846, 

when 

(a)  2  Vei.jun.  244.  (h)  16  Beav.  388. 

{b)  3  Fei.  352.  (i)  Page  1052. 

(c)  8  VetA.  (k)  3  ftiiJ«,  1. 

(</)  16  Ve*.  278.  (/)  3  Rutt.  30. 

(e)  2  CM  60.  (m)  2  Hare,  120. 

U)  1  F.  4- C.  C.  C.  183,  683.  (n)  12  CL  *  Fin,  764. 
(g)  6  Hart,  193. 
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when  Mra.  Clack  died,  she  and  her  children  were  in  the  1854. 
enjoyment  of  the  income  of  the  living,  and  the  sums 
received  by  them,  during  that  long  period,  were  amply 
sufficient  to  repay  the  monies  advanced  out  of  the  trust 
fund  to  Mr.  Clack^  so  that,  at  the  death  of  Mrs.  Clack^ 
the  claim  in  that  respect  was  fully  satisfied.  But  if  it 
be  contended,  that  the  sequestration  was  not  superseded, 
and  that  it  was  the  duty  of  the  sequestrator  to  see  to 
the  application  of  the  income,  in  payment  of  the  pre- 
miums, then  it  is  submitted,  on  the  part  of  the  Defend- 
ant, that  the  sequestration  was  void,  under  the  provi- 
sions of  the  13  Eliz.  c.  20;  or  if  not  void,  then  that  the 
Plaintiffs,  having  been  in  possession  and  receipt  of  the 
income  of  the  living  under  Holland^  must  be  treated  as 
his  agents,  and  they  can  only  be  entitled  to  relief  upon 
accounting  to  the  trustees  for  the  proceeds.  The  Plain- 
tiffs may  be  entitled  to  the  policies,  but  it  can  only  be 
upon  payment  of  the  monies  advanced  for  the  payment 
of  the  premiums. 

Mr.  Beglie,  for  Cullington. 

Mr.  H.  Jenkins,  for  the  trustee  Crotch. 

Mr.  Follett  and  Mr.  Bird,  for  Riles.  The  charge 
on  the  benefice  was  void,  under  the  13  Eliz.  c.  20, 
so  also  was  the  sequestration,  and  no  account  can  be 
decreed  or  taken  against  Holland  in  respect  of  it,  for 
no  equity  can  be  enforced  upon  illegal  contracts ;  Sharp 
V.  Taylor  (a) ;  Thomson  v.  ITiomson  (6).  Even  if  the 
sequestration  was  not  void,  it  became  satisfied  upon  the 
purposes  for  which  it  was  issued  being  effected ;  Britten 
V.  Wait(c).  Supposing,  however,  the  policies  ought  to 
bave  been  kept  on  foot  out  of  the  income  of  the  living, 

Holland 

(a)  2  PhUL  801.       (6)  7  Ve$.  470.      (c)  3  Born,  j-  Ad.  915. 
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1854.  Holland  is  not  answerable  for  their  not  being  kept  up 
from  that  source,  as,  under  the  circumstances,  the  se- 
questration was  virtually  at  an  end,  when  the  manage- 
ment was  committed  to  //.  T.  Clack,  who  received  the 
tithes  as  the  nominee  of  his  father.  As  to  notice,  it 
cannot  be  contended  that  Cidlington  and  Riles  had  ex- 
press notice,  nor  do  the  circumstances  of  the  case  fix 
them  with  constructive  notice.  The  Plaintiffs  did  not 
perfect  their  title  to  the  policies,  as  they  ought  to  have 
done,  by  giving  notice  to  the  office,  and  they  must  be 
postponed;  Schondkr  v.  Wace{a);  West  v.Reid(b); 
Martin  v.  Sedgwick  (c).  Under  all  the  circumstances, 
Holland  was  not  bound  to  keep  the  two  policies  on 
foot,  and,  having  borrowed  money  for  the  purpose  of 
doing  so,  the  amount  advanced  was  in  the  nature  of 
salvage  and  became  a  charge  upon  the  policies,  and 
payable  out  of  the  proceeds. 

Mr.  Southgate,  for  the  representatives  of  Mr.  Clack. 

Mr.  iZ.  Palmer,  in  reply,  cited  Lane  v.  Horlock  {d) ; 
Ex  parte  Warrington  (e) ;  Jones  v.  Smith  (/) ;  James  v. 
Rice{g\  and  referred  to  57  Geo.  3,  c.  99. 

The  Master  of  the  Rolls. 

It  was  the  duty  of  Mr.  Clack  to  pay  the  premiums  on 
the  policy,  and  it  was  the  duty  of  Holland  and  Hawker 
to  see  that  they  were  paid ;  and,  assuming  that  the  se- 
questration was  valid  (upon  which  I  express  no  opinion), 
it  was  their  duty  to  enforce  or  secure  the  payment  of 
the  debt.  What  took  place  was  this : — For  one  year 
Richard  Holland  received  the  proceeds  of  the  living, 

with  the  consent  of  Thomas  Clack. 

For 

(a)  1  Campb,  487.  (e)  3  Be  O.  M.  if  G.  159. 

(6)  2  Hare,  249.  (  f)  1  Hare,  43 ;  1  PhUl.  244. 

(c)  9  fieov.  333.  (g)  I  Kay,  231. 
{d)  1  Drew.  587. 
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For  twenty-one  years  subsequently  Henry  Tucker  1864. 
Clach  did  the  same^and  during  the  whole  of  this  period 
the  policy  was  properly  kept  up  and  the  proceeds  of  the 
living  were  received  and  applied  hy  Henry  Tucker  Clack, 
and  this  with  the  consent  of  Thomas  Clack.  The  evi- 
dence satisfies  me  that  this  was  so.  The  long  letter  of 
the  30th  of  January,  1845,  from  Mr.  Clack  to  Henry 
Tucker  Clack  is  conclusive  upon  this  point.  He  says, 
''  I  let  your  mother  have  the  whole  income  arising  from 
the  living."  So  that  Henry  Tucker  Clack  received  the 
proceeds  of  the  living  and  applied  it  in  a  particular  way 
by  the  desire  of  TAomas  Clack,  who  claimed  to  be  enti- 
tled, and  in  my  opinion  was  entitled  to  the  whole  sur- 
plus of  the  proceeds  of  the  living,  after  paying  those 
previous  chaises.  He  allowed  them  to  be  paid  to  bis 
wife,  and  upon  her  death  Thomas  Clack  resumed  the 
possession  of  the  proceeds  of  the  living.  This  is  the  way 
in  which  the  Defendant  puts  the  case  himself: — that 
the  sequestration  issued  was  not  executed,  but  that  the 
proceeds  of  the  living  were  taken  and  applied,  by  ar- 
rangement and  without  the  consent  of  Thomas  Clack, 
down  to  the  time  when  he  took  possession.  The  seques- 
tration was  held'  over  him  as  it  were  in  terrorem  to  en- 
force the  specific  arrangement  as  to  the  policy. 

I  will  first  consider  the  question  with  respect  to  the 
rights  of  the  legal  personal  representatives  of  Thomas 
Clack,  and  afterwards  with  respect  to  the  rights  and 
liabilities  of  Richard  Holland,  the  trustee. 

First.  What  right  could  Thomas  Clack  or  his  repre- 
sentatives have  to  this  policy?  In  my  opinion  they 
could  have  none.  It  is  to  be  observed  that  Thomhs 
Clack  never  complained  that  the  proceeds  of  the  living 
were  not  for  the  seventeen  years  properly  applied.  He 
admits  he  allowed  the  surplus  to  be  applied  for  the 

benefit 
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1864.  benefit  of  his  wife  op  to  the  time  of  her  death.  He 
nowhere  states  that  the  debt  had  been  paid  off;  he  no- 
where allades  to  it  or  asserts  that  he  had  not  had  the 
benefit  of  the  money.  It  is  alleged  by  the  Defendant, 
Richard  Ho/land,  that  the  debt  was  paid  off  ont  of  the 
proceeds  of  the  living,  bnt  this  is  repelled  by  the  (act, 
that  the  appropriation  of  the  proceeds  up  to  the  death 
of  Mrs.  Clack  in  May,  1845,  was  sanctioned  by  I%ama$ 
Clack,  and  none  of  the  parties  to  the  transaction  have 
acted  upon  the  assumption  that  the  debt  was  paid  off. 
If  such  had  been  the  case,  the  amount  ought  to  have 
been  paid  over  to  Richard  Holland  and  his  co-trustee, 
who  were  the  proper  persons  to  receive  and  invest  it, 
and  the  interest  ought  then  to  have  been  paid  to  Thoma$ 
Clack,  the  tenant  for  life.  Assuming  the  sequestration 
to  be  valid,  Richard  Holland  might,  if  he  had  thought 
fit,  have  received  the  pro6ts  of  the  living  and  paid  off 
the  debt.  But  he  was  not  bound  to  do  so ;  it  was  in 
his  discretion  to  allow  it  to  remain  unpaid,  and,  looking 
to  the  interests  of  the  family,  it  was  not,  in  my  opinion, 
desirable  that  he  should  so  enforce  payment ;  and  I  am 
satisfied  that  none  of  the  parties  ever  intended  that  he 
should  do  so,  but  that  it  was  understood  and  arranged 
that  the  policy  should  be  kept  up,  for  the  purpose  of 
ultimately  securing  the  repayment  of  the  debt. 

That  being  so,  the  conclusion  is  obvious,  that  the 
legal  personal  representatives  of  Mr.  Clack  can  have 
no  claim  upon  the  money  secured  by  this  policy. 

The  next  question  to  be  considered  is,  what  is  the 
position  of  Richard  Holland  with  reference  to  this 
policy.  In  the  first  place  he  was  the  assignee  of  the 
policy  in  trust  to  secure  the  repayment  of  the  debt  to 
the  family.    It  does  not  lie  in  his  mouth,  therefore,  to 

say 
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say,  that  the  debt  was  paid  as  I  bave  already  stated.  1854. 
For  if  it  had  been  paid,  it  ought  to  have  been  paid  to 
him.  If  the  sequestration  had  been  valid,  he  would 
have  had,  through  it,  the  means  of  enforcing  payment, 
which  he  never  attempted  to  do  and  he  never  required 
payment  from  the  person  in  receipt  of  the  profits  of  the 
living.  Up  to  the  death  of  Mrs.  Clack,  Henry  Tucker^ 
Clack  applied  a  suflBcient  portion  in  payment  of  those 
premiums,  which  ought  to  have  been  paid  by  Thomas 
Clack,  who  sanctioned  that  application  of  the  money. 
Mr.  Holland  denies  that  he  was  in  possession  of  the 
living  as  sequestrator  after  the  death  of  Mrs.  Clack,  but, 
in  my  opinion,  as  trustee  of  the  policy,  it  was  his  duty 
to  see  that  TAomas  Clack,  who  was  bound  to  pay  the 
premiums  on  the  policy,  did  so. 

In  the  view  I  take  of  this  particular  part  of  the  case, 
it  is  wholly  immaterial  whether  the  sequestration  was 
valid  or  not,  or  whether  it  was  executed  or  not  executed. 
If  it  was  a  valid  sequestration,  Richard  Holland,  if  he, 
in  his  discretion,  thought  fit,  might  have  enforced  the 
payment  of  the  debt.  He  has  not  done  so.  But  if  the 
sequestration  was  invalid,  it  was  his  duty  to  see  that 
Thomas  Clack  paid  the  premium  on  the  policy,  and  to 
take  all  necessary  steps  for  that  purpose. 

Thereupon,  two  questions  arise,  has  he  done  this  ?  and 
if  he  has  not,  had  he  the  means  of  doing  so  ?  This 
species  of  case  frequently  arises  in  this  Court.  Where 
it  is  the  duty  of  a  trustee  or  executor  to  obtain  payment 
of  a  sum  of  money,  the  trustee  or  executor  is  exonerated 
and  never  required  to  make  good  the  loss,  if  he  has  done 
all  he  can  to  obtain  payment,  but  his  efforts  have  not 
proved  successful.  Nay  more,  if  he  has  taken  no  steps 
at  all  to  obtain  payment,  but  it  appears,  that  if  he  had 
done  so,  they  would  have  been,  or  there  is  reasonable 

ground    ^ 
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1864.       ground  for  believing  that  they  would  have  been  ineffec- 
tual, then  he  is  exonerated  from  all  liability  (a). 


Clack 

HOLLAKD. 


I  find  it  was  Thomas  ClaeKa  duty  to  pay  the  premiums, 
and  that  it  was  the  duty  of  Richard  Holland  to  compel 
him  to  pay  them  if  he  could.  Down  to  1845,  no  ques- 
tion arises,  and  the  evidence  satisfies  me,  that  from  that 
date  down  to  September ,  1852,  when  Thomas  Clack  died, 
Richard  Holland  had  abundant  means  of  paying  the 
premiums  on  this  policy.  The  evidence  shows  this ;  he 
attended  every  audit  of  the  tithe  meeting.  He  gave 
Mr.  Tapley  directions,  that  if  he  did  not  attend  the  meet- 
ing, 91/.  was  to  be  remitted  to  him  for  the  purpose  of 
paying  and  settling  those  matters.  He  received  the 
money  and  paid  it,  or  as  much  as  he  thought  fit  of  it,  to 
Thomas  Clack.  Whether  he  was  sequestrator  or  not  is 
not  a  matter  of  any  importance.  It  is  clear  he  exercised 
a  control;  he  gave  receipts  for  the  profits  of  the  living; 
he  exercised  entire  control  over  the  whole  of  the  money 
and  actually  received  it  and  took  it  to  Thomas  Clack. 
Either  he  retained  some  portion  of  it  to  pay  the  pre- 
miums on  the  policy,  or  he  did  not.  If  he  did  not,  he 
ought,  in  my  opinion,  to  have  done  so,  and  Thomas 
Clack  could  not  have  complained.  It  is  distinctly 
proved,  by  the  evidence,  that  he  knew  it  was  his  duty  to 
do  so,  and  it  is  impossible  that  he  can  now  be  heard  to 
say,  either  that  he  is  not  the  trustee  of  the  policy,  or 
that  he  did  not  know  what  it  was  his  duty  to  do.  Know- 
ing that  he  ought  to  keep  it  up,  the  evidence  shows  me, 
that  he  did  obtain  funds  which  he  ought  to  have  applied 
for  that  purpose,  and  if  he  paid  to  Thomas  Clack  the 
money  applicable  to  the  payment  of  the  premiums,  he, 
by  so  doing,  committed  a  breach  of  trust.  I  do  not 
express  any  opinion  at  all  as  to  the  sequestration,  but, 

assuming 
(a)  See  EaH  v.  East,  6  Eare^  348. 
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assuming  it  to  have  been  invalid,  and  that  Richard  HoU       1864. 

land  had  not  fands  for  the  purpose,  and  could  not  get 

any  from  Thomas  Clocks  then  it  was  his  duty  to  have 

sued  ThomoB  Clack  on  the  deed  for  the  amount  neces-     Hollakd. 

sary  for  keeping  up  the  policy ;  and  if  the  policies  were 

liable  to  have  been  lost  in  the  meantime,  by  a  default  in 

paying  the  premiums,  I  am  of  opinion,  that  if  he,  having 

no  trust  funds  for  that  purpose,  had  applied  his  own 

money  for  keeping  up  the  policy,  he  would  then  have 

had  a  lien  on  the  policy,  for  the  amount  advanced  by 

him  for  the  purpose  of  keeping  it  on  fooL 

With  respect  to  Mr.  Crotch,  I  think  he  did  all  he 
could.  He  was  a  trustee,  but  Holland,  the  maternal 
uncle  of  the  family  was  his  co-trustee  and  the  acting  trus- 
tee, and  he  applied  to  Holland  constantly  on  the  subject 
to  ask  him  if  the  policy  were  kept  on  foot,  and  was  in- 
formed that  it  was.  In  fact,  he  took  all  the  steps  which 
were  necessary  for  a  trustee  to  take,  and  considering  the 
statements  that  were  made  to  him,  I  think  it  is  impos- 
sible to  hold  him  guilty  of  a  breach  of  trust,  if  there 
bad  been  any  default  in  the  payment  of  the  premiums. 
I  think,  therefore,  that  he  must  be  allowed  his  costs  of 
this  suit  in  respect  of  his  character  of  trustee. 

The  next  question  is  as  to  the  Defendant  Miles.  He 
claims  a  considerable  charge  on  the  policy,  and  the 
questions  are,  first,  whether  he  is  entitled  to  the  whole 
amount  of  his  claim,  and  if  not,  whether  he  is  entitled 
to  the  two  sums  which  were  paid  on  account  of  the  pre- 
miums, with  interest? 

I  express  no  opinion  on  the  question  of  the  rate  of  in- 
terest taken  by  him,  for  I  am  of  opinion,  that  he  cannot 
maintain  any  claim  for  the  amount  for  which  the  policy 

was 


\ 
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1854.  was  assigned.  In  the  first  place,  he  took  the  assign- 
ment of  the  policy,  which  was  originally  in  the  name  of 
Aberdein^  and  had  been  assigned  over  to  Richard  HoU 
HoLLAMD.  if^^^  and  Hawker f  without  the  interrerence  or  concur- 
rence of  Mr.  Hawker^  and  (so  far  as  I  can  ascertain 
from  the  evidence)  without  inquiring  whether  i7au7A«r 
was  alive  or  dead,  or  what  his  interest  was  in  the  po- 
licy, and  upon  the  simple  statement  o(  Richard  Holland 
that  he,  Richard  Holland^  was  alone  interested  in  it. 
In  my  opinion  he  was  bound  to  inquire  what  the  in- 
terest was.  The  case  of  Jones  v.  Smith  {a)  might  apply 
if  he  had  made  such  inquiry  and  had  received  a  satis- 
factory answer ;  but  he  never  inquired  from  the  person 
who  unquestionably  had  either  an  interest  in  the  matter, 
beneficial  or  onerous,  that  is  to  say,  who  had  either 
some  right  to  the  money  or  some  duty  to  perform  in 
respect  of  it,  but  he  was  satisfied  with  this  mere  general 
statement.  Besides  this,  the  circumstances  satisfy  me, 
that  he  knew  he  was  embarking  in  a  transaction  of  great 
risk,  and  which  would  probably  at  some  future  time 
be  brought  before  the  Court  It  is  clear  that  such  an 
amount  as  forty-two  and  a  half  per  cent,  is  not  paid  with 
an  ordinary  title  and  where  good  security  is  given.  I 
think  he  cannot  derive  any  benefit  from  his  ignorance, 
for  he  was,  in  my  opinion,  bound  to  inquire,  and  the 
evidence  satisfies  me  that  if  he  had  inquired  he  would 
have  found  that  Holland  had  no  right  to  the  fund.  I 
must  also  say,  that  I  concur  in  the  doctrine  urged  in 
the  argument  and  supported  by  Pinkett  v.  Wright  (&), 
which  I  believe  to  lay  down  the  true  law  upon  this  sub- 
ject. In  cases  of  choses  in  action  of  this  description  the 
person  originally  entitled  has  no  power  of  transferring 
a  legal  interest  or  of  conveying  a  legal  estate  in  it:  the 
transferees  therefore  take  only  equitable  interests  in 

them ; 

(a)  1  TkiU.  244.         (6)  2  Bare,  120, 137 ;  12  CL  i  Fin,  764. 
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them ;  and  therefore  a  pergon  who  has  no  beneficial  in- 
terest in  the  money  secured  by  the  chose  in  action  can 
give  no  interest  in  it  to  another.  Pinkelt  v.  Wright, 
which  has  been  supported  by  other  cases,  establishes, 
that  a  person  who  has  no  beneficial  interest  in  a  chose 
in  action  cannot  create  a  beneficial  interest  in  it  in  an- 
other person,  even  although  he  should  be  nominally  the 
person  to  whom  the  money  is  payable. 

The  case  of  Martin  v.  Sedgwick  (a)  has  been  cited  as 
an  authority  against  it.  If  the  two  cases  were  irrecon- 
cileable  with  each  other,  I  should  have  no  option  but 
,  to  follow  Pinkett  v.  Wright,  because  it  has  been  affirmed 
by  the  House  of  Lords.  But  I  am  of  opinion  that  they 
are  not  inconsistent.  The  circumstances  in  Martin  v. 
Sedgwick  were  peculiar,  and  it  is  to  be  observed,  that 
the  transaction  was  a  violation  of  the  contract  with  the 
society ;  it  was  a  species  of  fraud,  and  therefore  Dunlop 
having  put  Sedgwick  in  a  position  to  commit  the  fraud 
on  the  person  who  lent  the  money  in  Sedgwick's  name, 
not  for  any  bond  fide  object  for  which  a  trust  can  exist, 
but  to  evade  the  rules  of  the  society  which  he  was  bound 
to  obey,  the  Court  held,  that  his  right  was  inferior  to  that 
of  the  person  who  advanced  the  money  on  the  security 
of  the  shares,  in  fact  that  the  mortgagee  had  priority 
over  the  cestui  que  trust.  I  think  it  a  different  case 
from  Pinkett  v.  Wright,  and  resting  upon  a  different 
footing. 

The  other  question  is  with  respect  to  the  51/.,  the 
)hree  sums  paid  for  the  premiums  on  the  policy.  I  felt 
originally  some  difficulty  on  this  point  of  the  case.  It 
appeared  to  me,  in  the  first  instance,  that  it  was  in  the 

nature 

(a)  9  Betn.  333. 
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1864.  nature  of  salvage,  and  it  was  forcibly  put  by  Mr.  Bird  in 
the  only  way  in  which,  if  at  all,  it  could  be  supported,  as 
the  case  of  the  trustee  saying  **  I  have  behaved  wrongly 
and  have  forfeited  the  money  given  to  me  for  this  purpose ; 
will  you  advance  the  money  and  save  the  policy  from 
being  lost?"  But,  upon  further  consideration,  I  am  of 
opinion,  that  this  is  not  the  case,  and  I  omit  the  con- 
sideration of  the  question  about  the  61/.  paid  two  days 
after  to  Mr.  Culling  ton,  because,  assuming  the  money 
to  have  been  band  fide  paid  by  him,  it  cannot,  in  my 
opinion,  create  any  lien.  In  fact  it  amounts  to  this : 
a  trustee  has  received  money  for  the  purpose  of  paying 
premiums  on  a  policy  which  it  is  his  duty  so  to  apply, 
can  he,  by  misapplying  that  money  to  his  own  use,  and 
borrowing  money  for  the  purpose  of  keeping  the  po- 
licy on  foot,  give  a  valid  security  to  the  person  who 
advances  money  for  that  purpose  ?  It  is  obvious,  that 
if  he  can,  he  can  gain  an  advantage  by  his  own  breach 
of  trust;  in  my  opinion  it  is  invalid  and  the  same 
question  as  that  in  Pinhett  v.  Wright  (a).  There  can 
be  no  question  (as  I  have  already  stated),  that  if  the 
trustee  has  no  funds  properly  applicable  to  keeping 
up  the  policy,  he  may  do,  and  in  my  opinion  it  is  his 
duty  to  do  what  he  can  to  protect  the  policy,  and  ad- 
vance or  obtain  money  for  the  purpose  of  paying  the 
premium,  and  a  lien  on  the  policy  will  then  be  obtained, 
because  the  trustee  has  no  money  applicable  for  the 
purpose,  and  he  does  really  what  is  the  best  for  the 
cestui  que  trust  in  obtaining  money  for  that  purpose. 
Therefore  the  cestui  que  trust,  having  the  benefit  of 
that  advance,  cannot  make  the  trustee  pay  personally 
that  of  which  he  has  received  the  benefit.  But  if  the 
cestui  que  trust  supply  funds,  or  if  the  trustee,  by  duly 
performing  his  trust  ought  to  be  in  possession  of  funds 

applicable 
(a)  2  Hare,  120,  137;   12  C/.  i  Fin.  764. 
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applicable  to  that  puqxrae,  then  he  acquires  no  lien  on       1864. 
the  policy^  and  cannot  confer  one  on  another. 

After  ally  it  still  comes  back  to  the  doctrine  of  Pinhett 
▼.  Wright,  a  trustee  cannot  assign  any  interest  in  a  po- 
licy, except  such  as  he  has.  Under  some  circum- 
stances, his  payment  of  the  premiums  may  give  him  a 
lien,  and  if  so  he  can  assign  it  to  another;  but  if  the 
circumstances  of  the  case  do  not  give  him  a  lien,  then 
be  cannot  transfer  it  to  any  other  person,  because  in 
fact  he  has  none  to  transfer.  Supposing  Mr.  Holland 
bad  said :  "  I  paid  all  the  premiums  from  the  death  of 
Mrs.  Clack  out  of  my  own  pocket,  and  I  claim  to  be 
allowed  interest  upon  them/'  I  should  then  revert  to 
the  question  I  have  already  disposed  of,  and^  inquire 
whether  Mr.  Holland  had  the  means  of  obtaining  money 
properly  applicable  for  that  purpose  ?  In  my  opinion 
be  had,  and  he  could  not  therefore  make  any  charge  on 
the  policy  for  money  so  advanced,  and  he  cannot  create 
such  a  lien.  That  is  the  result  I  come  to  upon  the  whole 
of  the  case,  and  I  do  not  think  it  necessary  to  do  more 
than  just  advert  to  the  case  of  Burridge  ▼.  Row  (a),  to 
which  I  was  referred  yesterday. 

That  lays  down  a  principle  in  accordance  with  my 
view  of  the  case,  and  supports  Pinhett  y.  Wright,  and 
shows  that  a  mere  stranger,  by  paying  premiums  on 
a  policy,  cannot  acquire  a  lien  upon  it  He  can  only 
acquire  a  lien  by  some  contract  with  the  persons  benefi- 
cially interested  in  it,  or  with  the  trustee  where  the  trustee 
himself  might  have  obtained  a  lien. 

The  result  of  this  case,  in  my  opinion,  is,  that  the 

Plaintiffs 

(a)  1  F.^Co//.C.C.  183,583. 
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Plaintiffs  are  entitled  to  the  produce  of  the  poh'cy,  and 
I  must  make  a  declaration  to  that  effect  Mr.  Crotch 
must  be  paid.  Mr.  Holland^  I  am  sorry  to  say,  has 
occasioned  this  suit,  and  if  asked  I  must  make  him  pay 
the  costs. 


IftfylO. 

Provitioiial 
Directon  of  a 
company  held, 
under  the  cir- 
cumstances, 
empowered  to 
make  a  call,  in 
the  interval 
between  the 
grant  of  a 
charter  and 
the  execution 
of  the  deed  of 
settlement  as 


NORMAN  t;.  MITCHELL. 


A  JOINT  stock  banking  company,  called  **  The 
"^^  Chartered  Bank  of  India^  Australia  and  China" 
was  projected  in  1852,  and  a  prospectus  was  issued  in 
October,  of  that  year,  stating,  that  the  general  manage- 
ment of  the  company  would  be  vested  in  a  Board  in 
London,  who  should  be  periodically  elected  by  the  share- 
holders; tl^at  application  would  be  made  forthwith  for  a 
royal  charter,  limiting  the  liability  of  the  shareholders, 
and,  as  soon  as  it  should  be  obtained,  business  would 
b^tli^^und^  ^^  commenced ;  but,  if  it  should  not  be  obtained,  the  de- 
vhich  a  fioard  posits  paid  on  the  allotment  of  shares  would  be  returned 
in  full ;  that  the  constitution  of  the  company  would  be 

embodied 


of  Directors 
was  to  be 
elected. 
The  prospec- 
tus of  a  jomt-stock  company  stated,  among  other  things,  that  the  general  management 
would  he  vested  in  a  Board  of  Directors ;  that  a  charter  would  be  appUed  for,  limiting 
the  shareholders*  liability,  and  the  constitution  of  the  company  would  be  embodied  in  a 
deed  of  settlement,  to  be  approved  by  the  Commissioners  of  the  Treasury.  By  clause  4 
of  the  subscription  contract,  the  Defendants  were  named  Provisional  Directors,  to  act 
till  the  charter  should  be  sealed,  when  they  might  be  named  in  the  deed  of  settlement 
as  Directors.  By  the  7th  clause,  the  Board  of  Directors  were  empowered  to  appoint, 
suspend,  remove,  fire,  the  officers  of  the  company,  with  such  salaries,  &c.  as  therein 
mentioned  ;  and  by  the  8th  clause,  to  invest  the  deposits,  and  if  the  charter  should  be 
granted,  to  pay  the  costs,  ficc.  incurred  in  forming  the  company,  and  all  such  costs,  &c. 
were  to  be  paid  out  of  the  deposits  "  as  soon  as  Uie  charter  should  be  sealed  ;"  and  by 
the  10th  clause,  the  Board  were  to  prepare  a  deed  of  settlement  "  when  the  charter 
should  be  sealed.'*  The  12th  clause  empowered  the  Board  of  Directors,  "  as  soon  as 
the  charter  should  be  sealed,"  to  make  a  call.  The  Board  of  Directors  were  defined 
to  be  the  Directors  for  the  time  being  "  as  thereinafter  mentioned,"  that  is,  elected  by 
the  shareholders  at  a  general  meeting  under  the  provisions  of  the  deed  of  settlement. 
Held,  that  after  the  charter  had  been  sealed,  and  before  the  deed  had  been  executed, 
the  Provisional  Directors  might  make  a  call. 
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embodied  in  a  deed  of  setUemeDt,  to  be  approved  of  by       1854. 
the  Committee  of  Council  for  Trade,  and  that  if  any      ^'^^>^^^ 
shareholder  should  fail  to  execute  the  deed  within  the         ^^^^ 
time  therein  mentioned,  his  share  should  be  forfeited    Mitcbill. 
for  the  benefit  of  the  company ;  that  the  capital  would, 
in  the  first  instance,  be  1,000,000/.,  in  50,000  shares, 
of  20/.  each,  with  power  to  increase  it  to  3,000,000/. ; 
that  one  moiety,  or  500,000/.,  should  be  paid  up,  a 
deposit  of  10/.  per  cent,  on  the  sum  subscribed  being 
payable  at  the  time  of  allotment  of  shares,  and  8/.,  the 
remaining  portion  of  the  first  moiety  of  the  capital,  by 
instalments,  as  called  for  by  the  Board  of  Directors ; 
and  certain  persons,  ten  in  number,  including  two  gen- 
tlemen of  influence,  who  afterwards,  on  taking  office 
under  the  government,  withdrew,  were  provisional  direc- 
tors and  managers.  ' 

The  Plaintiffs,  Oeorge  Norman  and  Alexander  Palmer 
M*EtDan,  relying,  as  they  alleged,  on  the  statements 
put  forth  in  the  prospectus,  applied  for  and  were  allotted 
certain  shares,  the  whole  number  of  shares  allotted  being 
32,200,  of  which  the  Directors  were  allotted  2,000  each. 

The  subscription  contract,  which  the  subscribers  or 
allottees  were  required  to  execute  prior  to  their  obtain- 
ing their  certificates  of  shares,  was  dated  the  16th  of 
November t  1852,  and  was  made  between  the  persons 
whose  names  and  seals  were  thereunto  subscribed  and 
affixed,  and  thereinafter  called  the  ''subscribers,"  of  the 
one  part,  and  Harris  and  Moss,  the  trustees,  of  the  other 
part.  This  deed  recited  the  several  statements  in  the 
prospectus,  and  that  each  subscriber  executed  the  inden- 
ture as  a  preliminary  or  subscription  deed,  which  was 
to  define  the  rights  and  liabilities  of  the  several  sub- 
scribers, and  to  give  to  the  Directors  such  powers  and 
authorities  for  the  establishment  of  the  company,  and 

VOL.  XIX.  u  for 
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1854.  for  arranging  for  the  charter,  and  otherwise,  as  therein- 
after provided,  and  that  the  words  **  the  Company,"  and 
'^  the  Board  of  Directors,"  meant,  respectively,  to  desig- 
MiTcasLL.  nate  the  intended  banking  company  and  the  Directors 
for  the  time  being  "  appointed  as  thereinafter  men- 
tioned." And  each  of  the  subscribers  thereby  cove- 
nanted to  pay  all  calls  made  upon  him  by  the  Board, 
as  thereinafter  provided,  in  respect  of  the  shares  set 
opposite  to  his  name,  and  to  execute  the  deed  of  settle- 
ment; and  the  Board  were  thereby  empowered  to  ar- 
range the  terms  of  the  charter,  as  they  might  think 
necessary,  and  to  take  all  steps  and  preliminary  mea- 
sures to  establish  and  complete  the  constitution  of  the 
company,  and  by  clause  4,  the  Defendants  were  named 
provisional  Directors,  to  act  till  the  charter  should  be 
sealed,  and  then  they  might  be  named  in  the  deed  as 
Directors.  The  6th  clause  made  five  Directors  a  quo- 
rum^  and  the  7th  gave  the  Board  of  Directors  full  power 
to  appoint,  suspend,  or  remove  and  reappoint  the  officers 
of  the  company,  with  such  salaries  and  recompenses  as 
therein  mentioned.  The  8th  clause  provided,  that  the 
Board  of  Directors  should  have  full  power  to  invest  the 
deposits  in  stocks,  &&,  and  in  case  the  charter  should 
be  granted,  the  Board  of  Directors  were  to  have  full 
power  to  pay  thereout  the  several  costs,  charges  and 
expenses  incurred  in  forming  the  company,  or  incident 
to  the  undertaking,  *'  and  all  such  costs,  &c.  should  be 
payable  out  of  the  deposits,  as  soon  as  the  charter 
should  be  sealed."  The  10th  clause  empowered  the 
Board  of  Directors, ''  when  the  charter  should  be  sealed,*' 
to  prepare  a  deed  of  settlement,  containing  such  cove- 
nants, provisions  and  regulations  as  to  them  should 
seem  fit,  and  as  might  be  required  by  the  terms  of  the 
charter,  or  the  Board  of  Trade,  or  other  competent  au- 
thority. The  11th  clause  provided,  that  the  covenants, 
clauses  and   provisions  therein  contained  should    be 

modified 
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modified  and  controlled  by  the  covenants,  clauses  and 
provisions  which  should  be  contained  in  the  charter  or 
deed  of  settlement.  And  the  12th  clause  empowered 
the  Board  of  Directors,  "  as  soon  as  the  charter  should  Mitchell. 
be  sealed,  to  call  upon  the  subscribers"  for  a  first  instal- 
ment or  call  on  their  shares,  and  for  further  instalments, 
from  time  to  time,  until  the  full  amount  should  be  paid 
up. 

On  the  29th  of  December ^  1853,  the  charter  of  incor- 
poration was  obtained,  whereby,  after  reciting  (among 
other  things)  that  the  persons  thereinafter  named,  and 
others,  had  agreed  to  subscribe  a  capital  of  644,0001. 
in  32,200  shares  of  20/.  each,  and  with  power  to  raise 
a  further  sum  of  2,000,000/.,  it  was  declared,  that  unless 
it  shoald  be  made  to  appear  to  the  satisfaction  of  the 
Commissioners  of  the  Treasury,  that  the  whole  of  the 
capital  should  have  been  subscribed  within  eighteen 
months  from  the  date  of  the  charter,  and  unless  the 
whole  sum  of  644,000/.  should  have  been  paid  up  within 
two  years  from  the  date  of  the  certificate  (thereby  pro- 
vided to  be  given  by  the  Commissioners  of  the  payment 
of  one-half  of  644,000/.,  when  satisfied  thereof),  it 
should  be  lawful  to  declare  the  charter  void ;  and  it  was 
also  declared,  that  the  subscribers  should,  within  twelve 
calendar  months  from  the  date  of  the  charter,  enter 
into  a  deed  of  settlement,  providing  for  carrying  on  the 
basiness  ''  by  a  Board  of  Directors,  to  be  elected  by  the 
shareholders,  as  in  the  said  deed  should  be  provided, 
and  by  a  Board  of  Directors,  till  such  election,  to  be 
provisionally  named  in  the  said  deed,"  and  providing 
also  for  payment  of  all  monies  to  become  due  in  respect 
of  instalments  on  shares  ;  and  it  was  thereby  also  pro- 
vided, that,  on  the  winding  up  of  the  company,  proprie- 
tors should  be  liable  to  contribute  towards  payment  of 
debts,  &:c.  twice  the  amount  of  their  subscribed  shares. 

u2  On 
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On  the  17th  of  February,  1854,  the  Directors  made 
a  call  of  21.  per  share ;  on  the  7th  of  April  following 
they  gave  notice  that  all  shares  on  which  the  call  should 
Mitchell,  not  be  paid,  on  or  before  the  20th  of  the  same  month, 
would  be  forfeited ;  and  on  the  2&th  of  May,  they  de- 
clared the  shares  of  the  Plaintiffs,  and  others,  who  had 
not  paid  the  call,  forfeited,  and  ever  after  refused  to 
recognize  them  as  shareholders. 

The  Directors  prepared  a  deed  of  settlement,  the 
draft  of  which  was  approved  by  the  Lords  Commission- 
ers of  the  Treasury  on  the  7th  of  March,  and  the 
engrossment  on  the  15th  of  the  same  month;  and  no- 
tice was  given  that  the  deed  would  be  ready  for  execu- 
tion on  the  20th. 

The  Plaintiffs  had  not  seen  this  deed,  but  they  alleged 
that  it  contained  clauses  and  provisions  inconsistent  with 
the  subscription  contract,  and  not  contemplated  by  the 
charter,  and  that,  therefore,  they  were  not  bound  to 
execute  it.  It  contained  a  recital  that  the  subscribers, 
previously  to  executing,  had  paid  21.  per  share,  in  addi- 
tion to  the  original  deposit,  thus  rendering  the  21.  call 
payable  before  the  deed  of  settlement  could  be  executed ; 
and  a  clause  confirming  the  acts  and  accounts  of  the 
two  retiring  Directors,  many  of  them  being,  as  the 
Plaintiffs  believed,  improper. 

The  deed,  up  to  the  time  of  the  filing  of  the  bill, 
had  been  executed  by  the  Defendants,  claiming  to  be 
Directors,  to  the  extent  only  of  2,395  shares,  as  the 
Plaintiffs  alleged ;  the  Plaintiffs  also  complained,  that 
the  Provisional  Directors  had  not  duly  executed  the 
subscription  contract,  for  the  proper  or  any  number 
of  shares,  a  blank  being  opposite  their  names,  and 

that 
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that  they  had  not  paid  the  deposits,  &c.,  but  this  was        1854. 
contradicted  or  explained  by  the  evidence.  ^-^^/-"^ 

NoRlfAN 
V. 

The  Plaintiffs,  together  with  a  largj  number  of  sub-  Mitchell. 
scribers  (about  200,  holding  18,000  shares)  being  dissa- 
tisfied with  the  proceedings  of  the  Provisional  Directors, 
the  call  and  forfeiture  of  shares,  and  thinking  it  inex- 
pedient to  prosecute  the  undertaking,  after  various  un- 
successful negotiations  with  the  Directors,  filed  a  bill, 
on  behalf  of  themselves  and  all  other  subscribers  (ex- 
cept the  Defendants),  praying  an  account  of  the  shares 
originally  allotted  to  the  Provisional  Directors,  and  a 
declaration  that  they  were  bound  to  execute  the  sub- 
scription contract  for  the  full  number  of  such  shares, 
and  an  account  of  the  profits  from  the  sale  of  such 
shares  of  which  no  regular  allotment  had  been  made ; 
that  a  proper  deed  of  settlement  might  be  prepared  and 
settled,  under  the  direction  of  the  Court,  in  accordance 
with  the  terms  of  the  subscription  contract,  and  duly 
executed ;  that  the  charter  was  not  binding,  except  so 
far  as  it  was  consistent  with  the  subscription  contract, 
and  that  the  Directors  legally  appointed  might  be  or- 
dered to  apply  for  a  rectification  of  the  charter ;  that 
the  forfeiture  of  shares,  for  the  nonpayment  of  the  call, 
might  be  declared  void ;  that  the  Directors  might  be 
restrained  from  carrying  on  business  or  acting  contrary 
to  the  subscription  contract  or  charter,  so  far  as  they 
were  binding  on  the  subscribers,  and  from  making  and 
enforcing  calls  and  forfeiting  shares,  and  from  directing 
the  trustees  to  execute,  and  that  the  trustees  might  be 
restrained  from  executing  the  deed  of  settlement  alleged 
to  be  prepared. 

The  Plaintiffs  subsequently  moved  for  an  injunction 
in  the  terms  of  the  prayer.  They  did  not  then  know 
whether  the  deed  of  settlement  had  been  executed  or 

not. 
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not,  or  what  exactly  were  its  provisions,  biit  finding  at 
the  hearing  of  the  motion,  that  it  had  been  executed, 
they  confined  themselves  to  the  other  objects  of  their 


Mr.  R.  Palmer  and  Mr.  Hetherington,  for  the  Plain- 
tiflfs.  The  Plaintiffs  ask  interim  relief,  till  the  company 
shall  have  been  duly  constituted,  so  as  to  be  able  to 
exercise  power  over  its  own  affairs.  It  is  not  intended 
to  go  into  the  question,  which  will  be  raised  when  a 
general  meeting  can  be  obtained,  as  to  whether  the  com- 
pany shall  or  shall  not  avail  itself  of  the  powers  given 
by  the  charter,  which,  as  the  Plaintiffs  believe,  has  so 
much  deviated  from  the  intentions  expressed  in  the 
prospectus,  as  no  longer  to  stand  upon  a  proper  footing. 
The  Plaintiffs  require  a  proper  deed  of  settlement  to  be 
prepared,  and  they  ask  an  injunction  till  the  hearing. 
The  Directors  may,  in  the  mean  time,  go  on  to  get  a 
proper  deed  executed,  and  to  take  all  fit  and  proper 
measures  for  that  purpose,  or  if,  as  is  alleged,  a  proper 
deed  has  been  prepared,  then  the  Plaintiffs  ask  that  it 
be  executed,  and  that  the  powers  of  the  Board  be  vested 
in  a  legal  body,  duly  constituted  under  that  deed  and 
the  charter,  and  until  the  deed  is  executed  and  the  body 
so  legally  constituted,  they  ask  the  Court  to  restrain  the 
making  of  calls  and  the  forfeiture  of  shares  for  their 
nonpayment.  Even  suppose  the  deed  to  be,  as  is  now 
alleged,  duly  prepared  and  executed,  a  call  was  made 
before  it  was  executed  or  approved  by  the  Treasury, 
and  that  call  is  illegal  and  invalid ;  for,  first,  there  was 
no  power  given  to  the  Provisional  Board  of  Directors, 
after  the  charter  had  been  sealed,  to  make  a  call,  nor 
could  a  call  be  made  till  a  Board  of  Directors,  of  whom 
the  Provisional  Directors  might  be  part,  was  duly  and 
properly  constituted  under  the  deed  of  settlement. 
Secondly,  even  suppose  the  Provisional  Directors  had 

such 
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such  power,  it  was  a  power  given  to  a  Provisional  Board  1854. 
of  Directors,  consisting  of  subscribers  for  shares,  and 
the  omission  by  those  Provisional  Directors  to  subscribe 
the  deed  for  their  shares,  made  it  impossible  that' the 
Provisional  Board  should  be  at  liberty  to  exercise  any 
such  power.  Thirdly,  independently  of  and  in  addition 
to  both  these  grounds,  the  charter,  upon  the  whole  of 
that  subject,  supersedes  and  expressly  puts  an  end  to 
the  operations  and  effect  even  of  the  subscribers'  agree- 
ment, and  clearly  and  distinctly  remits  the  whole  of 
this  subject  to  the  exclusive  authority  of  the  Board  of 
Directors  duly  constituted  under  the  deed.  The  sub- 
scribers' agreement  is  not  introduced  into  the  law  of  the 
corporation,  which  is  to  be  governed  by  the  charter,  the 
deed  of  settlement,  the  bye  laws,  and  the  supplemental 
deed.  The  Board  of  Directors  intend  to  forfeit  a  large 
number  of  shares  held  by  the  Plaintiffs  and  others,  for 
nonpayment  of  the  call  so  illegally  made  by  them,  and 
the  shareholders  who  have  not  paid  the  call  are  not 
allowed  to  exercise  the  rights  of  shareholders,  and  protect 
their  own  interests.  The  consequence  is,  that  important 
engagements  may  be  entered  into  by  the  Defendants,  and 
the  company  may  be  compromised,  without  the  Plain- 
tiffs having  any  opportunity  to  exercise  their  rights,  and 
as  long  as  the  Directors  can  stave  off  an  action  at  law, 
the  Plaintiffs  would  remain  in  that  condition,  unless  this 
Court  will  interfere,  as  it  ought  to  do,  on  all  the  princi- 
ples governing  such  cases.  Calls  might,  no  doubt,  be 
made  after  the  deed  of  settlement  was  duly  prepared 
and  executed,  but  a  general  meeting  could  control  the 
Directors  in  making  them,  and  a  general  meeting  might 
be  called  immediately,  and  it  could  revoke  the  call  al- 
ready made ;  and  if  an  action  were  brought  against  the 
Plaintiffs,  or  a  forfeiture  declared,  they  could  not  attend 
the  general  meeting.  The  same  ground  taken  in  making 
a  call  will  carry  the  right  to  treat  the  shares  as  forfeited 

as 
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as  from  the  20th  of  March,  so  that  the  Plaintiffs  would 
have  no  opportunity,  upon  that  principle,  of  executing 
the  deed,  except  upon  payment  of  the  call,  and  they 
would  clearly  be  left  out. 

The  call  is  not  wanted  for  the  purpose  of  meeting 
the  expenses  incurred  in  establishing  the  company,  the 
deposits  being  amply  sufficient  for  that  purpose.  They 
cited  Colman  v.  The  JEastem  Counties  Railway  (Com- 
pany (a). 

Mr.  Lloyd  and  Mr.  Giffard,  for  the  Defendant  Carr, 
a  Director,  concurring  with  Plaintiffs,  referred  to  Frewin 
V.  Lewis  (Jb). 

The  Solicitor-General  (Sir  R.  Bethell)  and  Mr. 
Cairns,  for  the  other  Defendants,  were  not  heard. 

The  Master  of  the  Rolls. 

I  think  I  cannot  interfere  in  this  case,  in  the  way  that 
is  asked.  I  express  no  opinion  upon  the  deed,  whe- 
ther the  Treasury  have  so  constituted  this  body,  that 
before  a  person  becomes  a  shareholder,  he  must  have 
paid  up  4/.  a  share.  The  motion  now  before  me  is,  in 
substance,  to  restrain  the  enforcement  of  a  call  made  in 
February,  1854,  and  to  prevent  the  consequences  which 
the  Directors  would  have  it  in  their  power  to  enforce, 
by  reason  of  such  call  not  being  paid.  I  must  look  to 
the  contract,  which  has  been  entered  into  by  the  Plain- 
tiffs with  the  persons  constituting  this  company.  The 
Plaintiffs  claim  to  be  shareholders  in  this  adventure, 
and  desire  that  it  should  be  made  conformable  with 
what  they,  in  fact,  have  contracted  for :  they  do  not 
seek  the  repayment  of  their  deposits,  upon  the  ground 
that  this  is  a  company  totally  differing  from  that  in 

which 
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which  they  agreed  to  become  shareholders.  I  find  that 
a  prospectus  was  issued,  which  does  not  bear  very  much 
upon  this  subject.  It  merely  states,  that  the  general 
management  is  to  be  vested  in  a  Board,  in  London,  to 
be  periodically  elected  by  the  shareholders,  and  that  a 
certain  deposit  (10/.  per  cent.)  is  to  be  paid,  and  8/.,  the 
remaining  portion  of  the  first  moiety  of  the  capital  is  to 
be  paid  by  calls,  as  made  by  the  Board  of  Directors. 

The  next  document  is  more  material ;  the  parties  have 
entered  into  a  subscribers'  agreement,  for  the  purpose 
of  carrying  this  prospectus  into  effect 

There  is,  undoubtedly,  some  ambiguity  upon  this 
instrument,  upon  the  construction  of  which  the  question 
appears  to  turn.    By  it,  it  appears  to  me,  that  express 
power  is  given  to  the  persons,  who  are  constituted  a 
Board  of  Directors,  to  call  for  instalments  upon  the 
shares,  before  the  deed  was  executed.     By  the  4th 
clause,  certain  persons,  who  are  Defendants,  are  ap- 
pointed to  be  a  Board  of  Directors,  to  act  until  the 
charter  is  obtained,  and,  when  the  charter  has  been 
obtained,  they,  or  any  of  them,  may  be  named  in  the 
deed  as  the  Board  or  Court  of  Directors.    That,  un- 
doubtedly, is  in  favour  of  the  Plaintiffs,  because,  if 
it  stood  by  itself,  it  would  appear  that  they  were  to 
act  till  then,  and  could  not  act  beyond  that  time ;  but 
the  other  clauses  in  this  deed,  appear  to  me  to  show, 
that  the  true  construction  of  this  deed,  and  the  intention 
of  the  persons  who  executed  it,  was,  that  their  power  of 
acting  should  not  be  limited  merely  to  the  time  of  the 
charter  being  obtained,  but  that  they  should  have  cer- 
tain powers,  which  were  to  subsist  after  that  time. 

In  the  first  place,  it  gives  them  full  power  to  appoint, 
suspend,  remove,  and  reappoint  the  oflScers  of  the  com- 
pany. 
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1854.       pany,  with  such  salaries  and  recompences  as  therein 
^'"'^^  '    mentioned.     If  the  Board  of  Directors  could  not  act  in 
V.  the  interval  between  the  granting  of  the  charter  and  the 

MiTCHBLL.  execution  of  the  deed,  to  be  made  in  conformity  with  it, 
and  to  be  approved  by  the  Treasury,  then,  if  any  ser- 
vant of  the  company  misbehaved  himself  in  the  grossest 
manner,  there  would  be  no  power  to  remove  him  from 
his  oflSce.  It  could  hardly  be  supposed,  that  that  was 
part  of  the  objects  of  the  persons  who  executed  this 
deed. 

They  have  also  full  power  to  invest  deposits  '*  in  the 
purchase  of  any  stocks,  funds  or  securities,  or  to  lend  at 
interest  on  mortgage  or  otherwise,  at  their  discretion,  or 
to  allow  the  same  to  remain  at  the  bankers,  and  shall  not 
be  responsible  for  any  loss  in  respect  thereof;  and,  in  case 
the  charter  be  so  granted,  the  Board  of  Directors  shall 
have  full  power  to  pay  thereout  all  or  any  of  the  expenses 
incurred  by  the  members  of  the  Board,  or  any  of  them,  or 
by  any  persons  or  person  on  their  or  any  of  their  behalf, 
or  in  furtherance  of  this  undertaking,  or  any  preliminary 
purpose  whatsoever,  connected  with,  or  with  a  view  to, 
the  formation  of  the  company,  and  in  payment  of  all  or 
any  of  such  salaries  or  recompenses,  and  in  payment  of 
the  expenses  of  all  such  inquiries,  negociations,  and 
other  operations,  deemed  necessary  or  expedient  for  the 
purpose  of  the  undertaking,  and  in  payment  of  costs 
and  expenses  incurred  in  the  formation  of  the  company, 
or  in,  or  about,  or  with  reference  to,  the  soliciting  or 
obtaining  the  charter,  and  all  other  costs,  charges  and 
expenses  incident  to  the  undertaking  (including  all 
commissions  payable  to  brokers  and  others),  whether  in 
Oreat  Britain  or  elsewhere,  in  respect  of  the  allotment 
of  the  shares,  or  otherwise,  and  all  such  costs,  charges 
and  expenses  shall  be  payable  out  of  the  deposits  as  soon 
as  the  charter  shall  be  sealed." 

It 
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It  is  quite  clear  that  this  clause  speaks  of  the  Board  of  1854. 
Directors  having  the  power  to  do  these  things,  and  of  its 
being  incumbent  upon  them  to  do  them  as  soon  as  the 
charter  has  been  sealed.  Suppose  a  person,  who  had 
borrowed  money  previously  to  the  sealing  of  the  charter, 
paid  off  his  debt  immediately  after  the  sealing  of  the 
charter,  it  is  obvious  that  this  clause  did  not  intend  to 
paralyze  the  Board,  and  the  functions  and  powers  of  these 
persons,  until  the  deed  should  be  executed.  It  is  obvious, 
from  what  has  been  stated  before  me,  that  various  ques- 
tions of  very  grave  moment  might  be  raised,  as  to  the 
nature  of  the  deed ;  but,  if  the  construction  contended 
for,  with  respect  to  the  12th  clause,  applied  to  this,  they 
would  have  no  power  to  pay  these  charges  and  expenses 
as  soon  as  the  charter  was  sealed,  because  it  was  the 
Board  of  Directors  who  were  alone  empowered  to  do  so. 

It  goes  on  to  say,  that  when  the  charter  should  be 
sealed,  they  are  authorized  to  pTepare,  and  cause  to  be 
engrossed,  the  proper  deed  of  settlement.  It  is  not  dis- 
puted that  the  power  to  do  this  would  exist  immediately 
after  the  charter  was  sealed,  for,  if  that  were  not  so,  no 
deed  could  ever  be  executed,  and  yet  the  same  words 
are  used,  with  respect  to  the  payment  of  charges  as  with 
respect  to  the  preparation  of  the  deed.  I  mention  this 
merely  for  the  purpose  of  showing  that,  in  these  clauses, 
it  must  be  construed  that  they  have  this  power  as  soon 
as  the  charter  is  sealed. 

The  12th  clause  is  still  more  precise ;  it-  says,  ^*  that 
the  Board  of  Directors  shall  have  full  power,  as  soon 
as  the  charter  shall  be  sealed,  to  call  upon  the  sub- 
scribers, respectively,  for  the  payment  of  the  first 
instalment  or  call  on  the  shares  subscribed  for  by  them 
respectively,  and,  from  time  to  time,  to  call  upon  the 
subscribers  respectively  for  the  payment  of  further  in- 
stalments 
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Btalments  or  calls  od  such  shares  respectively^  until  the 
(all  amoant  of  sach  shares  shall  be  paid  ap,  and  to 
appoint  a  time  and  place  for  the  payment  thereof  re- 
spectively/' The  power  given  to  the  Directors  is  ex- 
press, to  be  ''  as  soon  as  the  charter  shall  be  sealed." 
It  is  impossible  for  me  to  read  those  words  in  this  way, 
— **  as  soon  as  the  deed  shall  be  executed.''  I  am  called 
upon  to  turn  the  words  ''  as  soon  as  the  charter  shall  be 
sealed/'  into  **  as  soon  as  the  deed  shall  be  executed.** 
My  opinion  of  the  construction  of  that  clause  is  not 
altered  by  the  circumstance^  that  the  clause  goes  on  to 
say,  that  they  shall  have  full  power  to  do  so  until  the 
fiill  amount  of  the  shares  is  paid  up.  It  is  true  that 
the  clause  appears  to  refer  not  merely  to  a  Board  of 
Directors,  till  there  is  one  constituted  by  the  deed,  but 
after  that  time  also.  There  is  a  direction,  that  the 
clauses  and  provisions  contained  in  the  deed  of  settle- 
ment shall  regulate  the  company  after  the  deed  is 
executed. 


If  from  any  misconduct,  or  from  any  improper  pur- 
pose, calls  were  being  made,  then  a  new  equity  would 
arise,  of  a  totally  different  description,  which  is  not 
suggested  on  the  present  occasion.  I  am  of  opinion 
that,  upon  the  construction  of  the  12th  clause  (and  I 
find  nothing  else  in  the  deed  of  settlement  to  alter  that 
view  of  the  case,  except  the  words  of  the  4th  clause, 
which  appear  to  be  controled  by  the  subsequent  clauses), 
there  is  a  power  for  the  Directors  to  make  a  call  as 
soon  as  the  charter  is  sealed.  The  charter  was  sealed 
in  December  J  1853,  and  the  call  was  made  in  February 
following.  The  call,  it  is  true,  is  coupled  with  certain 
conditions,  but  upon  which  another  question  may  arise, 
upon  that  I  express  no  opinion  whatever,  for  that  is 
not  the  question  before  me  on  the  present  occasion. 

I  was 
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I  was  disposed  to  have  allowed  this  question  to  be       1864. 
tried  at  law,  but,  the  Plaintiffs  not  desiring  it,  I  have 
thought  it  right  to  express  my  own  opinion  upon  the 
subject   I  cannot  grant  this  motion,  and  I  shall  reserve    Mitchklu 
the  question  of  costs. 

The  Solicitor-General.  If  the  Court  simply  dismisses 
the  motion,  the  invariable  rule  is,  that  the  Defendant 
gets  the  costs  of  the  motion  as  costs  in  the  cause,  and 
if  the  Plaintiff  should  afterwards  dismiss  his  bill  with 
costs,  the  Defendant  would  obtain  his  costs  of  the 
motion ;  but  if  the  Court  reserves  the  costs,  and  the 
Plaintiff  dismisses  his  bill,  the  Defendant  will  lose  his 
costs  of  the  motion. 

IThe  Master  of  the  Rolls.  I  can  give  liberty  to 
apply. 

The  Solicitor- General.  The  Defendant  can  make  no 
application  in  the  suit  after  the  bill  has  been  dismissed. 

The  Master  of  the  Holls.  When  I  reserve  the 
costs  of  a  motion  refused,  I  never  make  them  fall  on 
the  Defendant,  but  I  sometimes  make  the  costs  of  the 
Plaintiffs  costs  in  the  cause.  I  will  reserve  the  costs  of 
the  Plaintiffs,  and  make  the  costs  of  the  Defendants 
costs  in  the  cause. 
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WILSON  V.  MOUNT. 

Jl%10. 

Bequest  of       HpHE  testator,  T^muu  Fletcher,  by  his  will,  dated  in 

tolt^to  My  1792,  bequeathed  2,000/.  to  his  executors  and  tnis- 

one-half  of  the  tees,  in  trust,  to  invest  the  same  in  their  names,  in  con- 

interett  to 

Nathanitl  for    ^^h  ^^^f  ^^  proceeded  : — **  and  to  pay  one  moiety  or 

^  th  *to  ^^  ^*'^  P**^  ^^  ^^^  interest  thereof  to  my  nephew  Nathaniel 
Thomat  for  JUason,  during  his  life,  and  the  other  moiety  or  half  part 
ward8*to^eir  ^^  ^^^  **'^  interest  to  my  nephew  Thomas  Mason,  during 
wires  for  life ;  his  life ;  and  in  case  they  shall  be  married  at  the  time 
at  the  death  of  ^^  ^^^^^  deaths,  and  their  wives  shall  survive  them,  then 
Nathaniel  and  to  pay  one  moiety  or  half  part  thereof  to  each  of  their 
should  be  issno  wives,  during  their  natural  lives ;  and  in  case,  at  the 

of  Nathaniel,     ^ime  of  the  decease  of  the  survivor  of  the  said  Nathaniel 

to  transfer  a 

moiety  to  the     Moson  and  his  wife,  there  shall  be  living  lawful  issue  of 

twentyH)ne  •  ^^®  ®*'^  Nathaniel  Mason,  I  direct  one  moiety  or  half 

and  in  case  part  of  the  said  3/.  per  cent,  consolidated  bank  annui- 

be  no  such  ^^^  ^^  ^  transferred  to  the  children  of  the  said  Na- 

*""••  ®^5^*y  thaniel  Mason,  equally  amongst  them  if  more  than  one, 

under  twenty-  and  if  only  one,  to  such  only  child,  to  be  transferred  to 

""Ind  ro*iir'  ^'^®"'  ^™  ^^  ^^^*  "P°^  ^^^  attainment  of  their  respec- 
like  manner,  tive  ages  of  twenty-one  years ;  and  in  case  there  shall 
ceiu^  of*  *"     ^^  °^  ®^^^  is^^ne  of  the  said  Nathaniel  Mason,  or  they 

Thomoi  and  shall  depart  this  life  before  they  shall  attain  the  age  of 
wife,  the  other   ,  '  ,  "^  ^      ,         ., 

half  to  he         twenty-one  years,  then  upon  trust,  to  transfer  the  said 

his"lawftil^  *®    moiety  as  Nathaniel  Mason  shall,  by  his  will,  appoint, 

issue ;"  and  in  and  in  default,  to  his  executors,  &c. 

case  of  no  such 

issue,  or  they 

shall  all  denart      "  And  SO,  in  like  manner,  upon  the  decease  of  the  sur- 

they  shall  vivor  of  them,  the  said  Thomas  Mason  and  his  wife,  I 
attain  twenty-  direct 

one,  then  over. 

Held,  that  a  child  of  Thomas  who  attained  twenty-one,  but  died  in  the  life  of  her 
mother,  took  no  interest. 
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direct  the  other  moiety  or  half  part  of  the  said  bank       1854. 

annuitieSy  to  be  transferred  to  the  lawful  issue  of  the 

said  Thomas  Mascn^  and  in  case  of  no  such  issue,  or 

they  shall  all  depart  this  life  before  they  shall  attain  the 

age  of  twenty-one  years,  then  to  the  purposes  of  the 

last  will  and  testament  of  the  said  Thomas  Mason,  and 

in  case  of  no  such  will,  to  the  executors  or  administrators 

of  the  said  Thomas  Mason,  in  the  same  manner,  in  all 

respects,  as  I  have  directed  respecting  the  moiety  or 

half  part  of  the  said  bank  annuities  given  to  or  for  the 

benefit  of  the  said  Nathaniel  Mason  and  his  wife  and 

children." 

Thomas  Mason  died  in  1820,  leaving  Dorothy  Mason, 
his  wife,  and  seven  children,  surviving,  all  of  whom  at- 
tained twenty-one. 

Dorothy  Mason  died  in  1847,  leaving  five  children 
surviving,  Mrs.  Franhland,  another  child,  having  at- 
tained twenty-one  and  predeceased  her. 

The  question  argued  was,  whether  all  the  children 
who  attained  twenty-one,  took  vested  interests,  or  only 
those  who  survived  Mrs.  Mason, 

Mr.  Eddis,  for  the  Petitioners,  contended  that  no 
child  dying  before  the  survivor  of  Thomas  Mason,  and 
Dorothy  his  wife,  took  a  vested  interest. 

Mr.  Pearson,  contrct.     The  interests  of  the  children 

became  vested  upon  their  attaining  twenty-one,  and 

Mrs.  Franhland,  therefore,  was  entitled  to  a  share  of 

the  fund  in  Court ;  Woodcock  v.  The  Duke  of  Dor- 

set  (a) ;    Kiny  v.   Hake  (6)  ;    Perfect  ▼.   Curzon  (c)  ; 

Maitland 

(a)  3  Bro,  C.  C.  669;  3  Vet.         (b)  9  Vet.  438. 
4*  B.  82,  n.  (c)  5  Madd.  462. 
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1 864.  Maitland  v.  Chalii  (a) ;  In  re  Mares'  Trust  (b) ;  Cohen 
▼•  Waley  (c).  In  a  case  of  doubtful  construction  apon 
the  whole  instrumenty  the  Coart  leans  to  that  which 
MouHT.  ^iu  include  children  so  dying,  as  most  convenient,  and 
most  likely  to  have  been  the  intention  of  the  parties; 
Whatfard  v.  Moore  (d). 

The  Mabtsb  of  the  Rolls. 

I  think  the  construction  of  this  will  is  reasonably 
clear,  and  the  cases  which  have  been  cited,  unless  they 
contained  the  exact  words  found  heve,  can  be  no  guide 
to  the  Court  In  the  first  gift,  there  is  the  condition 
that  there  shall  be  issue  of  Nathaniel  living  at  the  death 
of  the  survivor  of  him  and  his  wife,  before  the  gift  can 
take  effect ;  and  *^  so,  in  like  manner,"  (that  is,  subject 
to  the  same  limitations,  upon  the  decease  of  the  survivor 
of  Thomas  and  his  wife),  he  directs  the  other  moiety  to 
be  transferred  to  his  issue ;  and  in  case  of  no  '*  such 
issue,"  (that  is,  issue  living  at  the  death  of  the  sur- 
vivor of  Thomas  and  his  wife,)  or  "they,"  (that  is, 
"such  issue,"  or  issue  living  at  the  death  of  the  sur- 
vivor of  the  husband  and  wife,  the  word  "  they"  being, 
as  it  must  be,  referred  to  the  last  antecedent),  should  all 
die  before  attaining  twenty-one,  then  over. 

No  child  can,  therefore,  take,  except  such  as  sur- 
vived Thomas  Mason  and  his  wife.  I  think  the  gift 
over  here  distinguishes  this  case  from  those  cited. 

(a)  6  Madd,  243.  (c)  15  Sim.  318. 

(6)  10  Hare,  171.  {d)  3  %/.  ^  Cr.  p.  289. 
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Lord  LONDESBOROUGH  v.  SOMERVILLE. 

MayW. 

TjfriLLIAM  JOSEPH DENISON,the  testator,  The  Plaintiff 
by  his  will,  dated  3rd  of  August,  1848,  devised  ,?"^"*"^?*' 

•'  ;7       '  7  life  of  consoli, 

his  freehold  and  copyhold  estates  to  the  Plaintiff,  his  which  were 

nephew,   for  life,  with   remainders  over,   and  he  be-  Sii8Uo*be*in- 

queathed  his  leasehold  estates  to  trustees,  upon  cor-  Tested  in  real 

responding  trusts.     The  testator  gave  his  residuary  trustees,  in 

personal  estate  and  effects  to  his  trustees,  upon  trust  November,  enr 
^  ,  .  .         teredintoa   * 

to  convert  the  same  mto  money,  as  soon  as  convenient  contract  for 

after  his  decease,  and  to  lay  out  the  money  (within  ten  of*aYa™^*wil 

years  after  his  decease,  or  sooner,  if  a  proper  purchase  estate,  to  be 

could  be  had)  in  the  purchase  of  real  estate,  to  be  settled  ihe"6tlVof  **" 

to  the  same  uses  as  the  estates  thereby  devised,  and,  in  Jamtart/,  from 

the  meantime,  to  invest  it  in  the  public  stocks  or  funds,  purchasers 

and  pay  the  dividends  to  the  persons,  for  the  time  being,  ^®''®  entitled 

entitled  to  the  rents  and  profits  of  the  real  estates.  in  conse- 

quence of  the 
bank  books 

The  testator  died  in  August ,  1849,  and  the  trustees  being  dosed 

•  J  between  the 
Pa»a  HthofJDe. 
cember  and  the 
16th  of  January,  the  trustees,  to  enable  them  to  complete,  sold  the  consols  on  the  26th 
oT  November,  to  be  delivered  on  the  12th  of  December.  Hrld,  that  the  tenant  for  life 
was  entitled  to  be  paid,  as  income  on  the  consols,  the  difference  between  the  price 
obtained  and  the  value  exclusive  of  the  next  dividend. 

The  testator  directed  legacy  duty  to  be  paid  out  of  his  general  personal  estate  on 
the  annuities  and  pecuniary  legacies  given  by  his  will.  Held,  that  the  income  of 
residuary  personal  estate  directed  to  be  invested  in  land  and  settled  to  uses  was  not, 
while  uninvested,  an  annuity  within  such  direction. 

The  testator,  by  his  will,  gave  several  pecuniar}'  legacies,  and  directed  them  to  be 
paid  within  three  calendar  months  after  his  decease  ;  and  by  a  codicil,  he  directed  that 
two  of  those  legacies,  consisting  of  30,000/.  each,  should  not  be  paid  out  of  his  general 
personal  estate,  but  should  be  raised  out  of  the  rents  and  pronts  of  his  real  estates 
thereby  devised  and  of  those  to  be  purchased  with  his  residuary  personal  estate,  and 
until  they  should  be  raised  and  paid,  the  first  tenant  for  life  was  not  to  be  entitled 
to  the  whole  rents  and  profits  but  only  to  a  fixed  annual  sum  thereout.  Held,  that 
interest  was  payable  on  the  two  legacies  from  three  months  after  the  death  of  the 
testator. 

A  direction  to  raise  legacies  out  of  the  "  rents  and  profits"  of  a  real  estate,  it  a 
charge  on  the  estate  itself  and  empowers  the  trustees  to  raise  the  money  on  it. 
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1854.       paid  the  debts  and  appropriated  sufficient   sums  of 
money  for  payment  of  pecuniary  legacies  and  annuities. 


In  November,  1849,  the  trustees  contracted  for  the 
SoMERviLLB.  purchasc  of  an  estate  at  the  price  of  438,000/.,  which 
was  to  be  paid  and  the  purchase  completed  on  the  8th 
of  January,  1850 ;  and  by  the  contract  it  was  stipulated, 
that  the  purchasers  should  be  entitled  to  possession  of 
the  lands  and  premises  in  hand,  from  the  6th  of  January, 
1850,  and  that  the  half-year's  rents  and  profits  of  the 
remainder  of  the  premises,  which  would  become  due  on 
the  6th  of  April,  1850,  should  be  equally  divided 
between  the  vendor  and  purchasers. 

To  provide  the  purchase-money,  it  was  necessary 
for  the  trustees  to  sell  out  a  large  amount  of  consols, 
part  of  the  testator's  estate,  standing  in  his  name; 
but  the  bank  books  for  transfers  of  consols  being 
closed  on  the  14th  of  December,  1849,  and  continuing 
closed  till  the  15th  of  January ^  1850,  and  to  guard 
against  the  contingency  of  depreciation  in  the  price  of 
stock,  the  trustees  thought  it  expedient  to  sell  out  the 
whole  of  the  consols  (500,000/.);  they  accordingly, 
on  the  26th  of  November,  1849,  sold  out  215,000/., 
part  thereof,  at  95/.  per  cent.,  to  be  transferred  and  paid 
from  the  12th  of  December,  and  on  the  22nd  of  iVb- 
vember,  they  sold  out  285,000/.,  the  residue  thereof,  at 
95 J/,  per  cent.,  to  be  transferred  and  paid  for  on  the 
same  12th  of  December.  The  sum  produced  by  the 
sales  was  475,800/.,  of  which  the  sura  of  187,000/. 
was  paid  to  the  vendor  on  the  10th  of  January,  1850, 
and  the  sum  of  250,000/.  on  the  14th  of  the  same 
month. 

The  stock  being  sold  for  delivery  before  the  14th  of 
December,  the  purchaser  became  entitled  to  the  accruing 

dividend. 
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dividend,  whereas  if  it  had  been  sold  on  the  14th  of       1854. 
December,  it  must  have   been   sold  exclusive  of  the      '^•^^/^^ 
dividend.     The  result  was,  that  the  trustees  obtained  a      Lomdes- 
larger  price  by  the  amount  of  the  accruing  dividend,      borough 
and  the  Plaintiff  was  deprived  of  the  dividend,  which    SombeVilljb. 
would  have  been  due  on  the  5th  o(  January,  1850,  if 
the  stock  had  not  been  sold,  amounting  to  7,500/.    The 
Plaintiff,  therefore,  claimed  to  have  7,500/.,  or,  at  all 
events,  a  proportionate  part  thereof,  between  the  5th  of 
July,  1849,  and  the  times  of  the  sales,  deducted  from 
the  proceeds  of  the  sales  and  carried  to  the  account  of 
income  of  the  residuary  estate;  but  this  was  resisted  by 
the  parties  entitled  in  remainder. 

With  the  concurrence  of  all  parties,  therefore,  a  case 
was  submitted  for  the  opinion  of  the  Court,  upon  the 
three  questions  ;  first,  whether  the  Plaintiff  was  entitled 
to  the  half-year's  dividend,  or  any  part  thereof,  or  any 
compensation  in  respect  to  the  loss  of  the  dividend. 

Mr.  R.  Palmer  and  Mr.  Renshaw,  for  the  Plaintiff, 
contended,  that  as  the  stock  had  been  sold  out  when 
five  months'  dividends  had  accrued,  the  produce  repre- 
sented not  merely  the  corpu8,h\xi  the  income  for  that  time, 
and  that,  where  two  persons  had  a  distinct  interest,  the 
rule  was,  that  there  should  be  an  apportionment.  Tliey 
cited  Lady  Plymouth  v.  Archer  (a) ;  Burgess  v.  Lamb  (6) ; 
JDavies  v.  Wescomb{c);  Ex  parte  Smyth  (d);  Carter  ▼. 
Taggart(e);  Oldham  v.  Hubbard  {f),  and  the  Appor- 
tionment Act  (g). 

Mr.  RQupell,  Mr.  Lloyd  and  Mr.  J.  V.  Prior,  for  the 
several  Defendants. 

Mr. 

(fl)  1  Bro.  C.  C.  159.  (f)  16  Sim,  447. 

(b)  16  Vet.  174.  (/)  2  F.  4  C.  C  C.  219. 

(0  2  Sim.  425.  ( g)  4  &  5  WiU.  4,  c.  22. 


{d)  1  Swanst.  336. 
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Mn  iZ.  Palmer  was  not  heard  Id  reply. 

The  Master  of  the  Rolls. 

I  think  the  tenant  for  life  is  entitled  to  something  in 
respect  of  these  dividends.  Cases  have  occurred  fre- 
quently, showing  th^  principle  and  view  which  equity 
takes  of  cases  of  this  description.  They  rest  upon  the 
broad  and  general  principle  of  doing  justice  between 
the  tenant  for  life  and  the  persons  entitled  to  an  estate 
in  remainder,  but  which,  as  was  observed  by  Lord 
JEldon,  in  Bttrges  v.  Lamb  (a),  in  some  cases,  involves 
matters  of  ''  much  importance  and  difficulty." 

The  contract  for  the  purchase  of  the  estate,  I  under- 
stand, in  effect  to  be  this  (and  I  should  wish  this  to  be 
stated  upon  the  special  case,  in  order  that  it  may  appear 
that  it  has  been  an  element  in  the  formation  of  the  con- 
clusion to  which  I  have  arrived),  that  the  vendor  was  to 
take  the  rents  up  to  the  6th  of  January,  and  the  pur- 
chasers the  subsequent  rents,  by  apportioning  them.  It 
is  obvious,  therefore,  thlit  if  the  stock  could  have  been 
sold  on  the  6th  of  January,  after  the  dividend  had 
become  due,  it  would  have  been  perfectly  just  and 
equitable  for  Lord  Londesbarough  to  take  the  dividends 
due  up  to  that  period,  and  the  subsequent  rents. 

The  contract  for  selling  the  stock  was  in  November, 
but  it  was  to  be  completed  and  the  stock  delivered  on 
the  12th  of  December,  I  think,  therefore,  that  it  must 
be  treated  as  a  sale  of  the  stock  on  the  latter  day,  though 
the  contract  had  been  entered  into  previously.  The 
trustees,  if  they  had  thought  fit,  might  have  sold  the 
stock  for  delivery  when  the  bank  books  opened  in 
January,  and  no  doubt  in  the  interval  the  value  would 

then 
(a)  16  Fa.  177. 
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then  have  increased,  and  the  purchaser  would  have  had        1854. 
the  purchase-money  in  his  possession,  capable  of  being 
made  profitable. 

BOBOUOH 

That  being  the  case,  between  the  12tb  of  December,  Soueevillv. 
when  the  money  was  paid,  and  the  6th  of  January,  the 
money  was  lying  idle,  and  producing  no  dividend  at  all ; 
assuming  the  discretion  of  the  trustees  to  have  been 
properly  exercised  (which  is  not  contested),  I  think 
that  it  was  .properly  and  reasonably  lying  idle  during 
that  period,  and  that  the  tenant  Tor  life  cannot  com- 
plain of  it.  Though  it  be  true  that  stock  does  not  bear 
interest,  day  by  day,  as  Exchequer  bills  do,  yet  it  is 
unquestionably  the  fact,  that  the  proximity  of  the  pay- 
ment of  the  dividend  raises,  very  materially,  the  price 
of  stock,  irrespective  of  accidental  causes,  as  the  state 
of  the  commercial  market  or  political  changes ;  these 
the  Court  never  estimates,  but  throws  out  of  conside- 
ration what  the  result  of  them  might  be. 

This  being  the  case,  I  cannot  doubt,  that  the  price 
paid  for  the  stock  on  the  12th  of  December,  1849,  was 
compounded,  in  part,  of  the  prospect  of  receiving  the 
dividend,  payable  in  about  four  weeks;  and  if  the  stock 
had  been  sold  the  day  after  the  dividends  had  been  re- 
ceived or  previously  thereto,  and  exclusive  of  the  divi- 
dends, it  would  have  realized  a  smaller  amount  than  it 
did.  The  price  of  the  stock,  exclusive  of  the  dividend, 
appears  to  me  to  be  the  capital,  and  the  amount  by 
which  it  was  augmented  by  the  dividend  appears  to  me 
to  be  the  income  which  belonged  to  the  tenant  for  life, 
who  is  fairly  entitled  to  receive  it.  If  he  does  not  re- 
ceive it,  the  effect  will  be,  that  part  of  the  purchase- 
money  for  the  carpus  of  an  estate  will  be  paid  out  of 
the  income  of  the  tenant  for  life,  by  which  the  remain- 
dermen will  gain  an  undue  advantage.     It  is  obvious, 

that 
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that  if  that  principle  were  pressed  to  the  extremity 
the  tenant  for  life  might  be  kept  out  of  his  income 
for  a  considerable  period  of  time.  I  think  that  the 
proper  mode  of  determining  how  much  the  tenant  for 
life  is  entitled  to^  is  to  ascertain  what  the  stock  would 
have  produced  on  the  12th  of  December  or  the  6th  of 
January  (which  is  substantially  the  same  thing),  exclu- 
sive of  the  dividend  upon  it.  To  the  extent  of  the 
difference,  I  think  the  tenant  for  life  is  entitled  to  be 
recouped. 


Two  other  questions  were  determined,  in  respect  of 
which  the  following  additional  statement  is  necessary. 

The  testator,  by  his  will,  gave  a  number  of  pecuniary 
legacies,  two  of  which  were  for  30,000/.  each,  and  he 
directed,  that  all  the  pecuniary  legacies  thereinbefore 
given,  should  be  paid  within  three  calendar  months 
after  his  decease,  and  that  the  legacy  duty  payable  upon 
all  the  annuities  and  pecuniary  legacies,  given  by  his 
will,  or  any  codicil  thereto,  should  be  paid  out  of  his 
general  personal  estate. 


By  the  second  codicil  to  his  will,  dated  the  16th  of 
September f  1848,  the  testator  directed  that  the  two 
legacies  of  30,000/.  each  should  not  be  paid  out  of  his 
general  personal  estate,  as  directed  by  his  will,  but 
should  be  raised  and  paid  out  of  the  rents  and  profits 
of  the  freeholdi  copyhold  and  leasehold  estates  thereby 
devised  and  bequeathed,  and  of  the  real  estates  to  be 
purchased  with  his  .residuary  personal  estate,  and  that 
until  the  said  two  sums  of  30,000/.  each,  together  with 
a  sum  of  27,000/.,  by  the  codicil  directed  to  be  raised, 
should  be  so  raised  and  paid,  the  Plaintiff  should  not 
be  entitled  to  the  full  and  complete  enjoyment  of  the 

estates. 
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estates,  but,  in  lieu  thereof,  should  be  paid  an  annuity 
of  6,000/.  ^  and  that  after  payment  thereof,  the  whole 
surplus  of  such  rents  and  profits,  interest  and  annual      Lomde»- 
produce,  should  be  applied  in  raising  and  paying  the      »oRouaH 


Lord 


0. 


three  sums  of  30,000/.,  30,000/.  and  27,000/.  Sombrvillk. 

The  trustees  duly  raised  and  paid  87,000/.,  the  amount 
of  the  three  sums  directed  to  be  raised  out  of  the  rents 
and  profits,  and  having  done  so,  the  Plaintiff  became 
entitled,  on  the  10th  of  April,  1851,  to  the  entire  income 
of  the  real  estates.  Under  these  circumstances,  the 
second  question  was,  whether  legacy  duty  was  payable 
out  of  the  general  personal  estate,  upon  the  income  of 
the  residuary  personal  estate  uninvested ;  and  the  third 
question  was,  whether  interest  was  payable  on  the  two 
legacies  of  30,000/.  each  from  three  months  or  a  year 
after  the  testator's  death. 

Mr.  R.  Palmer.  Where  there  is  a  general  direction 
in  a  will,  that  the  general  personal  estate  shall  be  liable 
to  pay  the  legacy  duty  upon  all  pecuniary  legacies  given 
by  the  will,  it  extends  to  and  includes  the  income  of  the 
residuary  personal  estate  itself  thereby  given.  And, 
therefore,  in  this  case,  extends  to  the  residuary  estate 
before  mentioned,  of  which  Lord  Londesborough  is  tenant 
for  life,  and  which  estate  is  to  bear  the  legacy  duty  on 
all  legacies  given. 

The  Master  of  the  Rolls  intimated  his  opinion  to 
be,  that  the  legacy  duty  on  the  income,  given  to  Lord 
Londesborough,  was  not  payable  out  of  the  general  per- 
sonal estate. 

Mr.  22.  Palmer  and  Mr.  Renshaw.  As  to  the  third 
question— the  time  from  which  interest  became  payable 
on  the  two  legacies  of  30,000/.  each,  the  will  directed 
their  payment  out  of  the  general  personal  estate,  but 

the 
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1854.  the  codicil  directed  them  to  be  raised  out  of  the  rents 
and  profits  of  the  real  estate.  The  codicil  annuls  the 
bequest  in  the  will,  but  substitutes  the  same  sums,  to  be 
raised  in  a  different  manner.  Tliose  particular  legacies, 
SoMEKviLLE.  thercforc,  are  charges  not  on  the  corpus  of  the  estates, 
but  on  the  life  interest  of  Lord  Londeshorough.  Now 
the  testator,  in  his  will,  positively  directs  all  legacies  to 
be  paid  in  three  months,  and  the  question  is,  does  that 
direction  apply  to  these  two  legacies.  It  is  a  direction 
to  take  so  much  out  of  the  accruing  income,  and  apply 
it  in  a  certain  manner,  and,  therefore,  the  time  of  raising 
it  is  just  so  long  as  it  can  be  raised  out  of  the  income, 
allowing  6,000/.  a  year  to  Lord  Londeslarough^  and, 
therefore,  till  the  day  of  payment  arrives,  that  is,  when 
it  is  raised,  no  interest  is  demandable;  Donovan  ▼• 
Neadham  (a) ;  Ivy  v.  Gilbert  (6) ;  Evelyn  v.  Evelyn  (c). 


Mr.  Lloyd  and  Mr.  J.  F.  Prior,  for  the  legatees,  were 
not  heard. 

The  Mast£r  of  the  Rolls. 


I  think,  in  this  case,  the  interest  is  payable  from  three 
months  from  the  testator's  death.  There  is  a  distinc- 
tion, in  my  opinion,  between  the  case  of  wills  and  the 
case  of  settlements.  In  the  first,  the  Court  looks  at 
the  intention  of  the  testator,  to  be  discovered  from  the 
whole  of  the  will  and  codicil,  and  is  not  bound  by  the 
exact  and  strict  words,  as  it  is  in  the  case  of  a  settle- 
ment. The  case,  here,  is  of  a  testator  who  has  bequeathed 
two  legacies  of  30,000/.  each.  Now,  if  he  had  given 
no  direction  as  to  the  time  when  the  legacies  were  to  be 
paid,  they  would  be  paid  at  the  end  of  one  year  after  the 

death 

(a)  9  Bern.  164. 
(6)  2  P.  Wm.lS;  Prec.  Ch. 
583,  affirmed  6  Bro.  P.  C.  68. 


(c)  2  P.  Wms.  659;    FUxg, 
131. 
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death  of  the  testator,  and  carry  interest  from  that  time.  1854. 
If  the  matter  stands  on  the  will  alone,  it  is  justly  ad-  ^-^^v^^^ 
mittedy  there  would  be  no  question,  but  that  the  legacies  Lokdbb- 
would  be  payable  three  months  after  the  death  of  the  ■orouoh 
testator.  It  is  stated  that  this  is  altered  ^by  what  the  Sombrvilli. 
testator  has  done  in  the  codicil.  In  my  opinion,  the 
effect  of  the  codicil  is,  not  to  alter  the  rights  of  the 
legatees,  but  is,  in  fact,  to  alter  the  interest  of  Lord 
Londesborough  in  the  property,  until  those  legacies  are 
paid.  A  direction  to  raise  and  pay  legacies  out  of  land, 
without  any  other  direction  whatever  upon  the  subject, 
wouFd  make  them  raisable  and  payable  one  year  after 
the  death  of  the  testator;  and,  in  my  opinion,  it  is  not 
varied  by  the  fact,  that  they  are  to  be  levied  and  raised 
out  of  the  rents  of  the  estate,  because,  in  a  great  many 
cases  (and  this  I  think  is  one  of  them)  the  Court  would 
hold  that  the  words  ''rents  and  profits"  were  used  as 
equivalent  to  ''  the  estate,"  unless  the  testator  had  ex- 
pressly directed  that  an  accumulation  should  take  place, 
and  that  the  legacy  should  not  be  paid  until  the  accu- 
mulation of  rents  had  amounted  to  the  sum  required  for 
that  purpose.  To  hold  a  different  construction  would 
be  to  hold,  that  where  the  rents  of  an  estate  were  not 
sufficient  to  raise  the  legacies  for  a  great  length  of  time, 
it  would  not  be  possible  for  the  executors  to  mortgage 
the  estate  for  the  amount  of  them,  but  that  the  legacies 
must  remain  unpaid  until  the  accumulation  of  a  great 
number  of  years  had  raised  the  full  amount  of  the  lega- 
cies. The  fact  that  this  estate  was  sufficiently  large  to 
raise  the  sum  of  87,000/.  in  the  course  of  one  year, 
does  not,  in  my  opinion,  affect  the  construction  which 
must  be  put  on  the  will  and  codicil,  though  it  probably 
was  a  material  ingredient  in  the  mind  of  the  testator, 
when  he  directed  the  mode  in  which  the  legacy  was 
to  be  raised  and  paid.  Here  is  a  direction  to  allow 
'  6,000/.  a  year  to  Lord  Londtsborough^  and  then  to  levy 

and 
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and  raise  87|000/.y  to  be  applied  in  a  particular  manner. 
In  my  opinion,  if  the  rents  of  the  estate  had  not  been 
sufficient  to  raise  it  for  a  considerable  number  of  years, 
these  powers  would  have  entitled  the  trustees  and  ex- 
SoMATiLLB.  6CQtors  to  have  raised  the  money  on  the  estate,  and  to 
have  allowed  Lord  Londesborougk  only  to  have  received 
6,000/.  a  year,  until  the  estate  had  paid  oflf  the  charge 
so  thrown  upon  it. 

I  was  a  little  embarrassed  by  the  words  at  the  end 
of  the  will,  by  which  the  testator  made  a  provision  in 
the  event  of  the  death  of  the  Plaintiff,  Lord  Londesbo- 
rough,  before  such  several  sums  of  money  should  be  com- 
pletely raised.  In  the  view  I  take  of  this  case,  that  means 
before  they  are  completely  discharged,  but  that  they  are 
raisable  at  once.  I  find  nothing  in  the  codicil  as  to 
the  time  the  legacies  are  to  be  paid,  and  in  the  absence 
of  any  direction,  I  should  hold  them  to  be  payable 
at  the  lapse  of  one  year ;  but  the  will  has  fixed  three 
months,  and  the  codicil  confirms  the  will,  subject  to  the 
directions  (herein  contained,  which  appear  to  me  not  to 
be  inconsistent  with,  or  contradictory  to,  the  directions 
contained  in  the  will. 

I  shall  answer  the  third  question  by  saying,  that  the 
interest  is  payable  after  the  lapse  of  three  months  from 
the  death  of  the  testator,  till  the  time  when  the  two 
legacies  were  respectively  paid. 
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MURRAY  V.  PARKER. 

May  26. 
F.  J.  MUR  RA  F,  the  Plaintiff,  being  lessee  of  a  house  To  justify  tbe 
and  premises  in  the  city  of  London,  held  of  the  fo^^fng  aT 
Goldsmiths'  Company,  with  an  agreement  for  a  renewal  executed  deed, 
in  JuTie,  1863,  entered  into  negotiations  with  the  Defend-  Ihat^tLre  hw^ 

ants,  John  and  David  Parker,  for  an  underlease.    One  ^««»  *  mistake 

common  to 
of  the  terms  proposed  by  tbe  Plaintiff  was,  the  payment  both  the  con- 
by  the  Defendants  of  12/.  8s.  annually  for  land  tax  and  *"^^/^^ 
insurance,  to  which  the  Defendants  by  letters  agreed,  that  the  agree- 
but  objected  to  other  terms.    Ultimately,  a  memorandum  ^yrfed  into  *° 
of  agreement,  dated  2l8t  of  June,  1853,  was  drawn  up  effect  by  the 
and  signed,  whereby  it  was  agreed,  that  the  rent  for  the  manner  con* 

6rst  six  years  of  the  term  should  be  340Z.,  and  for  the  ^^^7^^  ^^% 
•'  .  mtention  of 

remainder  240/.  per  annum,  **  the  said  John  and  David  both. 

Parker  paying  all  taxes,  land  tax,  and  insurance/'  &c,    mg/j^  ^^ 

ting,  A.  agreed 
On  the  \4ih  of  July,  1853,  the  Plaintiff  obtained  the  derleaae^from" 
renewal  of  his  lease,  the  reddendum  clause  being  as  to  S»  f* »  rent  of 

.       ,  ,  .  ,,.  ,  ...«,,      340/., ii. "pay- 

part  m  these  words,  "  yieldmg  and  paymg     &c.  "  tbe  ing  all  taxes, 

yearly  rent  of  1091.  2s.,  including  9/.  2s.  the  land  tax  1*"^  ^  *«^  . 

J        J  '  o  insurance.     A 

heretofore  chained  on  the  said  premises,  but  which  has  lease  was 

been  redeemed  by  the  said  company,"  and  also  the  fire  fJr^Jfg'thT 
insurance  premium,  being  about  3/.  6s.  annually.  rent  of  340/., 

include  the 

The  Plaintiff  afterwards,  in  pursuance  of  the  contract,  J***/  {**•    ^* 

'  '  had,  however, 

granted  the  Defendants  an  underlease,  dated  29th  of  been  redeemed 

September,  1853,  in  respect  of  which  the  Defendants  iViorfTSe 

were  lessee  having 
refused  to  pay 
the  amount  of  the  land  tax  redeemed,  the  lease  was  ordered  to  be  reformed  by 
making  him  liable  for  the  land  tax,  though  redeemed.   Held,  also,  that  parol  evidence 
was  admissible  to  explain  the  meaning  of  the  parties  by  '*  land  tax." 

On  reforming  a  lease,  no  costs  were  given  to  the  Plaintiff',  the  lessor,  because  the  suit 
had  been  occasioned  by  bis  error  in  not  having  the  lease  properly  prepared. 
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1854.  were  to  pay  340L  a  year  for  the  first  six  years  and  240iL 
for  the  residae  of  the  term,  ''  both  which  said  reserva- 
tions of  rent  inchide  91.  2f.,  being  the  amoont  of  land 
tax  heretofore  charged  on  the  said  premises,  bat  which 
has  been  redeemed  by  the  superior  landlords  of  the  said 
premises;''  and  they  covenanted  to  pay  as  well  any  fature 
land  tax,  as  also  the  sewers-rate,  and  all  other  rates, 
taxes.  Sec.  now  charged  or  thereafter  to  be  charged  npon 
the  premises. 

The  Plaintiff,  in  November,  1853,  discovered  that  the 
Defendants  were  not,  by  this  lease,  made  liable  to  the 
payment  of  the  9/.  2t.  according  to  the  agreement,  and 
they  applied  to  the  Defendants  to  have  the  lease  altered 
and  the  mistake  rectified.  The  Defendants  absolotely 
refused  to  pay  the  9/.  2s.,  consenting  however  to  ex- 
punge the  words,  '*  both  of  which  reservations,"  &c. 

The  Plaintiff  thereupon  filed  his  bill,  alleging  that 
those  words  were  inserted  by  mistake,  and  were  contrary 
to  the  facts  and  to  the  intention  and  agreement  of  the 
parties,  which  were,  that  the  Defendants  should  pay 
the  yearly  sum  of  9/.  2s.  payable  by  the  Plaintiff  to  the 
company ;  that  the  error  was  known  to  the  Defendants 
and  not  disclosed  to  the  Plaintiff,  and  that  it  partly  arose 
from  the  new  lease  not  being  granted  to  the  Plaintiff  till 
after  the  date  of  the  agreement,  and  its  containing  a  re- 
servation of  109Z.  2s.  in  one  sum,  and  the  adoption  by 
Plaintiff's  clerk  of  the  aggregate  form  of  reservation. 

The  bill  prayed  a  declaration  that  the  Defendants 
were  liable  to  pay  the  9/.  2s,,  and  that  the  lease  might  be 
rectified,  by  inserting  a  provision  for  the  payment  by  the 
Defendants  of  the  9/.  2s. 

Mr.  R.  Palmer  and  Mr.  J.  H.  Palmer,  for  the 
Plaintiff.    The  lease  is  not  in  accordance  with  the 

agreement, 
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agreement,  and  the  Court  will  rectify  an  instrument  on        1854. 
parol  testimony. 

Mr.  Lloyd  and  Mr.  Prendergasi,  for  the  Defendants. 
The  Plaintiflf  comes  here  to  vary  a  lease  by  inserting  a 
proviso  which  does  not  accord  with  it  or  the  agreement ; 
and  unless  the  Plaintiff  goes  back  beyond  the  agree- 
ment, he  has  no  case.  The  lease  was  not  prepared  on  a 
parol  contract,  or  an  agreement  to  be  ascertained  from 
the  result  of  a  correspondence,  but  from  a  regular  formal 
written  agreement,  which  alone  regulates  the  rights  of 
the  parties.  If  an  underlease  were  now  prepared  from 
the  agreement  alone,  it  would  be  precisely  in  the  form 
in  which  it  now  stands.  The  lease  can  only  be  recti6ed 
by  the  written  agreement,  and  not  only  is  all  parol  evi- 
dence made  inadmissible  by  the  Statute  of  Frauds,  but 
the  previous  correspondence  cannot  be  referred  to ;  for 
it  was  merely  a  negotiation  which  resulted  in  a  formal 
written  contract.  When  once  parties  have  come  to  a 
definite  written  agreement,  all  previous  negotiation  or 
propositions  are  extinguished,  and  must  be  disregarded, 
unless  there  be  fraud.  Again,  it  must  be  shown  that 
there  was  a  common  mistake,  mutual  to  both  parties^  for 
if  one  party  alone  was  under  a  misapprehension,  the 
Court  cannot  impose  on  the  other  party  terms  to  which 
he  never  assented.  A  specific  performance  with  a 
variation  has  invariably  been  refused  ;  The  Marquis  of 
Toumshend  v.  Stangroom  (a).  The  Defendants  were 
strangers  to  the  arrangements  between  the  Plaintiffs  and 
their  lessors,  and  in  nowise  bound  by  it.  They  cited 
Rich  V.  Jackson  (b)  ;  Brougham  v.  Squire  {c);  Daviea  v. 
Fitton(sl). 

The 

(o)  6  r«s.  328.  (c)  1  Drew.  151. 

{b)  4  Bro.  C.  C.  614.  (rf)  2  Dr.  ^  War.  225. 
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1854. 
s^i-^y^i/  77<e  Master  of  the  Rolls. 

MuftAAT  • 

Paeus.  In  matters  of  mistake,  the  Court  undoabtedly  has 

jurisdiction,  and  though  this  jurisdiction  is  to  be  exer- 
cised with  great  caution  and  care,  still  it  is  to  be  exer- 
cised, in  all  cases,  where  a  deed,  as  executed,  is  not 
according  to  the  real  agreement  between  the  parties. 
In  all  cases,  the  real  agreement  must  be  established  by 
evidence,  whether  parol  or  written ;  if  there  be  no  pre- 
vious agreement  in  writing,  parol  evidence  is  admissible 
to  show  what  the  agreement  really  was ;  if  there  be 
a  previous  agreement  in  writing  which  is  unambiguous, 
the  deed  will  be  reformed  accordingly ;  if  ambiguous, 
parol  evidence  may  be  used  to  explain  it,  in  the  same 
manner  as  in  other  cases  where  parol  evidence  is  ad- 
mitted to  explain  ambiguities  in  a  written  instrument 
It  is  admitted,  that  the  lease  can  only  be  reformed 
in  accordance  with  agreement  of  the  21st  of  June,  1853. 
I  look,  then,  at  that  agreement,  and  admitting  no  parol 
evidence  for  the  purpose  of  introducing  a  new  term  into 
the  agreement,  or  for  the  purpose  of  excluding  one  from 
it,  still  if  I  6nd  a  term,  in  regard  to  which  there  is  a 
latent  ambiguity,  the  parol  evidence  is  admissible  to 
explain  what  the  meaning  of  the  parties  was. 

Here,  then,  I  have  a  contract,  in  which  it  is  stated,  that 
it  is  agreed  that  the  rent  should  be  340Z.,  the  lessees 
'Spaying  all  taxes,  the  land  tax,  and  insurance."  If 
I  find  from  the  rest  of  the  transaction,  that  there  was 
a  charge  on  the  estate  in  respect  of  the  land  tax,  which 
has  been  redeemed  and  increase  of  rent  substituted  in 
its  place,  I  must  look  at  the  evidence  to  see  what  the 
parties  meant  by  the  use  of  the  words  land  tax.  I  agree 
that  to  justify  the  Court  in  reforming  an  executed  deed, 
it  must  appear  that  there  has  been  a  mistake  common  to 

both 
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both  the  contracting  parties,  and  that  the  agreement  has  ]  854. 
been  carried  into  effect  by  the  deed  in  a  manner  contrary 
to  the  intention  of  both.  Here  very  little  rests  on  parol 
testimony,  and  I  must  look  at  the  case  as  if  no  lease 
had  been  executed,  and  as  if  in  a  suit  for  specific  per- 
formance of  the  agreement  for  a  lease,  it  was  contended, 
on  the  one  side,  that  no  land  tax  was  to  be  paid  by  the 
lessees,  and  the  contrary  was  insisted  by  the  other  side, 
I  should  then  look  to  what  the  parties  did,  said  and 
wrote,  in  order  to  ascertain  what  they  intended  by  the 
words  "  land  tax."  That  appears  to  me  to  be  the  prin- 
ciple of  Lord  St.  Leonards  in  Davies  v.  Fit  ton  (a).  I  find 
that  in  the  treaty  it  is  stated  that  the  land  tax  amounted 
to  9Z.  2s.f  and  that  the  insurance  was  3Z.  6^.  I  find  that 
the  lessees  agree  to  pay  the  land  tax  and  insurance. 
They  objected  to  the  payment  for  good-will,  but  it  is 
obvious  that  when  they  signed  the  agreement,  they 
accepted  the  terms,  except  that  as  to  the  good-will; 
and,  in  fact,  during  the  negotiations  the  only  matter  in 
dispute  was  the  amount  to  be  paid  for  the  good -will.  It 
was  stated  that  the  9/.  2^.  was  the  amount  for  land  tax, 
and  it  is  perfectly  obvious  that  if  it  had  not  been  re- 
deemed by  the  superior  landlord,  the  Defendants  could 
not  have  contended  that  they  were  not  liable  to  pay  it. 
If  the  case  had  been  that  in  the  interval,  the  Plaintiffs 
had  redeemed  the  land  tax,  would  that  have  made  any 
difference  ?  Would  not  the  lessees  have  been  equally 
liable  to  pay  the  Plaintiff  the  amount  for  which  the 
estate  was  liable  in  respect  of  land  tax  redeemed  ?  The 
land  tax  on  the  property  does  not  now  exist,  because  it 
has  been  redeemed,  but  the  Plaintiff  is  liable  to  pay 
the  amount  to  the  superior  landlords,  and  it  is  per- 
fectly indifferent  whether  it  is  payable  to  the  govern- 
ment or  to  the  lessors.    The  amount  was  known  to  be 

the 
(a)  2  Dntfy  if  War.  225. 
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the  sam  of  9/.  2$»,  and  the  Defendants  Were  willing  to 
pay  it. 

If  I  had  to  settle  the  underlease  I  should  be  of 
opinion  that  parol  evidence  was  admissible  to  show  what 
was  meant  by  'Mand  tax/*  and  when  I  had  ascertained 
that  the  land  tax  had  been  redeemed,  I  should  consider 
it  a  mere  transfer  of  the  charge  from  one  to  another, 
which  would  be  a  matter  of  no  importance  as  affecting 
the  agreement  between  the  parties ;  though  it  lost  its 
proper  name  of  ''  land  tax/'  it  still  continued  a  charge 
on  the  property. 


I  think  that  there  was  a  common  mistake,  and  that 
the  lease  must  be  rectified.  I  am'  of  opinion  that  no 
costs  can  be  given  the  Plaintiff,  because  the  suit  has 
been  occasioned  by  his  own  error  in  not  having  the  lease 
properly  prepared.     Direct  the  lease  to  be  reformed. 


SHAND  V.  KIDD. 


April  22. 
June  3, 6. 

The  testator 

Save  a  resi- 
uary  fund  to 
his  brothers 
and  sisters  for 
life,  and  from 
and  after  the 
decease  of  the 
survivor  to 
pay  the  prin- 
cipal to  their  issue  who  should  live  to  attain  twenty-one,  or  the  issue  of  such  of  them 
as  should  be  then  deceased,  such  class  of  issue,  whether  in  the  first  or  second  degree, 
to  take  only,  as  amongst  themselves,  the  shares  which  their  parents  would  have  been 
entitled  to  if  living.  Held,  that  the  children  of  the  brothers  and  sisters  took  per 
itirpei,  and  that  the  children  of  one  of  the  testator's  nephews,  who  died  in  the  testator's 
lifetime,  took  with  their  uncles  and  aunts  the  share  which  their  father  would  have 
taken  if  then  living. 
The  word  "  or"  construed  '*  and." 


A  NDREW  TODD  bequeathed  his  residuary  and 
personal  estate  to  his  executors  and  trustees,  in 
trust  to  receive  and  pay  the  dividends,  interest  and  in- 
come thereof,  to  all  his  brothers  and  sisters,  living  at 
the  time  of  his  decease,  equally,  during  their  lives, 

«  and 
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"  and  from  and  after  the  decease  of  the  survivor  of  them  1854. 
my  said  brothers  and  sisters^  upon  trust  to  transfer, 
assign  or  pay  the  principal  of  the  said  trust  funds  and 
securities,  unto,  between  and  amongst  all  the  lawful 
issue  of  my  said  brothers  and  sisters,  who  shall  live  to 
attain  the  age  of  twenty-one  years,  or  being  females, 
shall  have  been  married ;  or  unto,  between  and  amongst 
the  issue  (if  any)  of  such  of  them  as  shall  be  then  de- 
ceased, so  and  in  such  manner,  that  such  class  of  issue, 
whether  in  the  first  or  second  degree,  shall  take  only  as 
amongst  themselves,  the  share  or  shares  to  which  his, 
her  or  their  deceased  parent  or  parents  would  have  been 
entitled  to  if  living." 

The  testator  died  in  1838,  leaving  one  brother,  Jokn^ 
and  five  sisters,  surviving  him,  the  last  survivor  of  whom 
died  in  January f  1853.  They  all  left  children  surviving 
them,  but  John  Todd,  one  of  the  six  children  of  John, 
the  testator's  brother,  died  in  the  testator's  lifetime, 
leaving  three  children,  who  were  still  living. 

On  the  death  of  the  last  survivor  of  the  residuary 
legatees  for  life,  doubts  arose  as  to  the  rights  of  the 
parties,  and  the  main  questions  were,  first,  whether  the 
residue  should  be  divided  among  the  children  of  the 
testator's  brother  and  sisters  per  stirpes  or  per  capita; 
and  secondly,  whether  the  three  children  of  John  Todd, 
the  son  of  the  testator's  brother  John,  who  died  in  the 
testator's  lifetime,  were  entitled  to  any  part  of  the  fund, 
and,  if  so,  whether  per  stirpes  or  per  capita. 

The  case  now  came  on  for  argument,  on  the  first' 
point. 

Mr.  FolUtt,  for  the  Plaintiff. 

VOL.  XIX.  Y  Mr. 
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Mr.  Lloyd  and  Mr.  W.  H,  Clarke^  for  the  three  chil- 
dren otJokn  Todd^  the  testator's  nephew. 

Mr.  Btukf  for  Richard  Todd. 

Mri  Gordon^  for  Craig  and  wife,  and  others. 

Mr.  Roupellf  for  another  Defendant. 

Mr.  Surrage,  for  Stockten  and  wife. 

Mr.  jR.  Palmer  J  for  the  Defendant  Kidd. 

Th^  Master  of  the  Rolls  was  clearly  of  opinion  that 
the  residue  was  to  be  divided  among  the  testator's  bro- 
ther's and  sisters'  children  per  stirpes^  and  not  per 
capita. 


June  3, 6.         The  case  now  came  on  to  be  argued  on  the  second 
point. 

Mr.  Follettj  for  the  PlaintiflF. 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke^  for  the  three  chil- 
dren of  John  Todd,  the  testator's  nephew,  who  died  in 
his  lifetime.  The  question  is,  whether  the  issue  of  John 
Toddy  who  himself  had  no  right  to  any  part  of  the 
fund,  can  take  a  share;  that  is,  whether  a  gift  in  favour 
of  the  children  of  the  brother's  and  sisters'  children,  or 
the  grandchildren  of  the  brother  and  sisters,  is  a  gift 
by  way  of  substitution  for  their  parents,  or  a  substan- 
tive gift  to  themselves,  as  objects  of  the  gift.  If  it  be 
the  former,  then  it  would  be  necessary  to  establish  the 
right  in  the  parents  to  take  under  the  gift,  otherwise 

the 
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the  children  could  not  take  by  substitution.  This,  how- 
ever, is  a  substantive  gift  to  the  children  themselves ; 
Giles  V.  Giles  (a) ;  Tytherleigh  v.  Harbin  (6) ;  Jarvis  v. 
Pond{c)  ]  Bebh  v.  Beckwith  (rf) ;  Gray  v.  Garman  («). 
It  is  not  contended  that  the  three  children  of  John,  the 
nephew,  are  entitled  to  more  than  he,  if  living,  would 
have  taken. 

Mr.  Bushf  for  one  of  the  five  children  of  John^  the 
testator's  brother,  who  survived  the  testator.  The  tes- 
tator has  used  the  word  *^  issue"  in  the  sense  of  ''  chil- 
dren" and  ''  grandchildren.'*  The  division  is  to  be  among 
the  issue  of  the  brothers  and  sisters  at  the  age  of  twenty- 
one  or  marriage  of  daughters,  that  is,  among  the  children 
of  the  brother  and  sisters  \  and  then  he  adds,  ''or  among 
the  issue  of  such  of  them,"  that  is,  among  the  issue  of 
such  of  the  issue  or  children  of  the  brother  and  sisters. 
Where  the  testator  speaks  of  issue  of  issue,  he  means 
issue  of  children.  Now  it  is  clear,  that  John^  the 
nephew,  having  died  before  the  testator,  could  take  no 
share  in  the  gift,  and,  therefore,  his  issue  could  take 
nothing,  for  the  testator  says,  they  are  only  to  take  the 
share  which  the  parent  would  take ;  Horsepool  v.  Wat- 
son (/) ;   Giles  v.  Giles  (a) ;    Tytherleigh  v.  Harbin  (6). 

Mr.  Gordon^  for  the  other  four  children  o(John,  the 
brother. 


The  Mastbb  of  the  Rolls. 

I  am  of  opinion  that  the  three  grandchildren  of  tlie 
testator's  brother  take  a  share  in  the  fund.    If  I  were 

not 

(a)  8  Sim.  360.  {d)  2  J.Vav.  308. 

(6)  6  Sim:  329.  (e)  2  Hare,  268. 

(c)  9  Sim.  549.  (/}  3  Vei.  383. 
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not  80  to  hold|  I  must  strike  out  part  of  the  words  of  the 
will.  The  word  "  or"  in  the  clause^  "  or  unto,  between 
and  amongst  the  issue  (if  any)  of  such  of  them/'  &c., 
must  be  read  "  and/'  or  else  the  grandchildren  would 
be  excluded ;  and  the  meaning  is,  that  the  division  is  to 
take  place  among  the  nephews  and  nieces  of  the  testa- 
tor then  alive,  and  the  children  of  such  of  them  as  should 
be  then  dead.  That  is  the  clear  construction,  otherwise 
there  would  be  no  meaning  in  the  words  "  issue  of  the 
second  degree."  Divide  the  share  of  John,  the  testator's 
brother,  into  six  parts,  and  let  the  children  of  John,  the 
nephew,  take  one-sixth,  and  carry  it  to  the  account  of 
the  parties. 


June  8. 

In  December 
an  account  was 
signed  by  a 
client,  one  item 
of  which  was 
the  amount  of 
a  bill  of  costs 

{)reviously  de- 
ivered.     The 
balance  was 
paid  over  a 
month  after. 
Four  months 
afterwards 
the  client,  sup- 
pressing the 
settlement,  ob- 
tained an  order 
of  course  to 
tax.    It  was 
discharged. 


Re  HOLLAND. 

ly/TR.  RUDGE  being  indebted  to  Mr.  Holland,  a 
^  solicitor,  for  costs,  Holland  agreed  to  advance 
him  2,000Z.  on  mortgage,  and  had  made  payments  on 
account.  On  the  28th  of  November,  1853,  ^r.  Holland 
delivered  his  bill  of  costs  to  Mr.  Rudge,  On  the  3rd 
of  December,  a  meeting  took  place  between  Holland 
and  Rudge  to  settle,  Rudge  being  accompanied  by  his 
solicitor.  On  that  ocQ2L%\ovk,  Holland  delivered  his  cash 
account,  in  which  he  had  taken  credit  for  the  amount 
of  his  bill  of  costs,  and  on  the  whole  a  balance  of  124Z. 
appeared  to  be  due  from  Holland  to  Rudge.  The 
parties  met  by  adjournment,  on  the  5th  of  December, 
when  Rudge  settled  and  signed  the  account,  which  in- 
cluded the  item  of  the  bill  of  costs.  Subsequently,  on 
the  9th  of  January,  Holland  sent  to  Rudge  a  cheque 
for  the  balance. 


On  the  12th  of  April,  1854,  Rudge  obtained  the  com- 
mon 
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mon  order  for  the  taxation  of  J7oZ2a7i(2'5  bill,  omitting, 
in  his  application  for  it,  all  mention  of  the  circumstances 
which  had  happened  in  December  and  January.  Holland. 

Mr.  Elderton  now  moved  to  discharge  the  order, 
contending,  first,  that  the  transaction  of  the  3rd  of 
December  amounted  to  a  payment  of  the  bill  of 
costs,  and  that  an  order  of  course,  under  such  circum- 
stances, was  irregular.  Secondly,  that  material  cir- 
cumstances had  been  suppressed  on  the  application  for 
the  order  of  course,  which,  of  itself,  was  a  sufficient 
ground  for  discharging  it  He  cited  Sayer  v.  Wag- 
^^off(a);  In  re  Currie(fi);  In  re  Harper  (c);  In  re 
Hinton  {d) ;  In  re  Gedye  (e). 

Mr.  Shebbeare,  contra,  contended,  that  there  had 
been  no  payment  of  the  hill.  In  re  Bignold(f),  and 
that  it  was  unnecessary  to  mention  circumstance8,which 
not  amounting  to  a  payment,  did  not  render  a  special  i 

application  necessary. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  a  case  in  which  the 
common  order  ought  not  to  have  been  obtained.  I  ex- 
press no  opinion  whether  this  was  a  payment  or  not, 
though  it  has  been  held,  that  where  an  attorney  and 
client  meet  together,  and  an  account  is  taken  between 
them,  and  the  attorney  retains  the  exact  amount  of  his 
bill  and  pays  over  the  balance  to  his  client,  it  is  a 
payment  of  the  bill  of  costs.  Here  an  account  is  pro- 
duced, which  the  client  has  signed  and  allowed,  in 
which  the  bill  of  costs  is  one  of  the  items.     I  do  not 

say 
(a)  5  Beav.  415.  (d)  15  Beav.  192. 

(6)  9  Beav.  602.  {e)  15  Beav.  254. 

(c)  10  Beav,  284.  (/)  9  Beav.  269. 
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1864.  say  that  this  excluded  taxation^  but  it  is  a  circumstance 
^^*^^"^^  which  requires  consideration  and  ought  to  have  been 
HoLLAHD.  stated  on  the  application  for  an  ex  parte  orderl  Here 
the  matter  was  settled^  after  the  client  had  had  three 
or  four  days  to  examine  the  account.  Four  months 
afterwards  the  client  obtains  the  common  order  for 
taxation,  without  making  any  mention  of  the  fact  of  his 
having  perused  the  account  and  signed  his  name  to  it. 
If  the  balance  had  been  paid  over  at  the  time,  I  should 
have  considered  it  as  a  payment  Though  that  was  not 
the  case,  I  think  it  is  sufficient  to  say,  that  there  has 
been  a  suppression  of  material  facts,  and  that  the  order 
must  be  discharged. 


PEERS  V.  NEEDHAM. 


June  8. 


A  partition       TN  a  suit  for  partition,  by  two  of  three  tenants  in 
aside^on  light  common  against  the  third,  the  usual  decree  was 

grounds,  or  for  made,  and  it  did  not  contain  any  direction  or  autho- 
hght  matters,      .  ,      ^  .    .  ,  , 

or  for  mere  in-  rity  to  the  Commissioners  to  order  any  money  to  be 

▼Slu^^d*  Ae      P*^^  ^y  ^^^  Defendant  for  owelty  of  partition, 
allotments,  if, 
in  making  it, 

the  Commis-         The  property  consisted  of  a  piece  of  ground  near  the 
sionershave  j^^^ 

honestly  exer- 
cised their  own  judgment 

It  is  not  necessary  that,  in  making  a  partition,  an  aliquot  share  of  each  species  of 
property,  or  of  each  house  (if  it  be  house  property)  should  be  allotted  to  eacn  of  the 
tenants  in  common. 

^  But  where,  under  a  decree  for  partition  amongst  three  tenants  in  common,  which 
did  not  empower  the  Commissioners  to  order  owelty  of  partition,  the  Commissioners, 
upon  some  previous  understanding  that  two  of  the  tenants  in  common  were  willing 
to  take  one  of  the  two  houses  comprising  the  property,  without  severance,  allotted 
that  house  to  them,  and  the  other  to  the  third  tenant  in  common,  the  return  was 
suppressed. 
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docks  in  Liverpool,   on  which  stood  a  public-house,        1854. 
called  the  ^^  Holyhead  Tavern/'  and  spirit  vaults^  front- 
ing a  crowded  thoroughfarCi  and  also  a  private  house 
adjoining^  but  which  was  alleged  to  be  comparatively 
back  property,  with  less  advantageous  frontage. 

The  Commissioners  met  on  the  7th  of  November, 
1853,  and  inspected  and  surveyed  the  premises,  in  pre- 
sence of  the  solicitors  of  the  Plaintiffs  and  of  the 
Defendant.  Rents  of  80/.  and  40/.  respectively  were 
said  to  have  been  paid  for  the  houses;  but  it  was 
stated  in  the  affidavits,  though  no  actual  valuation  other 
than  that  of  the  Commissioners,  who  were  surveyors, 
had  been  made,  that  the  ''  Holyhead  Tavern"  had  been 
underlet  for  100/.,  and  that,  considering  its  situation, 
and  taking  into  account  fixtures,  &c.,  it  was  much  more 
than  double  the  other  in  value. 

The  Commissioners,  in  their  affidavit,  stated,  that 
''  on  the  assumption  that  the  Plaintiffs  would  hold  their 
shares  of  the  property  as  tenants  in  common,  and  not 
require  a  subdivision  thereof,  we  instructed  the  Plain- 
tiffs' solicitor,  on  or  about  the  14th  of  March  last,  to 
prepare  a  draft  certificate  for  our  perusal  and  approval 
and,  on  the  15th  of  March  last,  the  draft  certificate  was 
sent  to  us  for  our  approval,"  and  it  was  approved  and 
returned  to  be  engrossed.  This  certificate  was  a  con- 
sent by  the  Plaintiffs  to  hold  their  shares  as  tenants  in 
common.  The  Commissioners  in  their  affidavit  also 
stated,  that  '^  in  the  month  of  February  last,  the  Plain- 
tiffs' solicitors  informed  us,  that  the  Plaintiffs  were 
mother  and  son,  and  were  willing  to  hold  their  shares*' 
in  common ;  but  they  denied  that  they  had  any  secret 
communication  with  the  Plaintiflb,  or  their  solicitor, 
behind  the  back  of  Defendant's  solicitor. 

The 
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1854.  The  DefeDclaQt's  solicitor,  in  bis  affidavit,  stated,  that 

from  the  day  of  the  sorrey  to  the  day  of  the  allotment, 
no  intimation  of  its  being  the  intention  to  divide  the 
property  into  two  parts  only  was  given  to  her ;  that  on 
the  27th  of  Aprils  1854,  the  day  appointed  by  the  Com- 
missioners for  signing  their  certificate,  after  the  parties 
had  met,  and  without  any  discussion,  a  paper  writing, 
signed  by  the  Plaintiffs,  and  signifymg  their  consent 
to  hold  as  tenants  in  common,  was  produced  by  their 
solicitor  (neither  the  Plaintiffs  nor  the  Defendant  being 
present;,  and  at  the  same  time,  the  certificate  of  the 
Commissioners,  allotting  the  larger  house  and  premises 
to  the  Plaintiffs,  and  the  back  portion  to  the  Defendant; 
that  a  secret  communication,  therefore,  behind  his  back 
and  without  his  knowledge,  must  have  taken  place  be- 
tween the  Commissioners  and  the  Plaintiffs ;  and  that 
after  hearing  the  consent  and  certificate  read  over,  and 
before  the  latter  was  signed,  he  signified  his  disapproval 
thereof,  and  protested  against  it,  but  nevertheless  it  was 
signed  and  returned. 

The  Defendant  now  moved  that  the  return  of  the 
Commissioners  might  be  suppressed,  and  a  new  com- 
mission issued,  &c.,  on  two  grounds ;  first,  that  though 
the  bill  prayed  and  the  commission  of  partition  re- 
quired the  division  of  the  property  into  three  equal 
parts,  the  Commissioners  had  divided  it  into  two  lots, 
and  allotted  one  to  the  Plaintiffs,  as  tenants  in  common, 
the  other  to  the  Defendant,  in  severalty ;  and  secondly, 
that  the  Commissioners,  previously  to  the  allotment, 
and  with  relation  thereto,  held  secret  communications 
with  the  Plaintiffs  and  their  solicitor,  behind  the  back 
of  the  Defendant,  and  determined  to  allot  the  premises 
in  two,  instead  of  in  three  lots,  without  consulting  the 
Defendant  or  her  solicitor,  and  behind  their  backs. 

There 
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There  was  evidence  to  show  that  the  property  could 
have  been  conveniently  and  without  injury  divided  into 
three  lots ;  and  there  was  also  direct  evidence  to  the 
contrary. 

Mr.  iZ.  Palmer  and  Mr.  Osborne,  in  support  of  the 
motion. 


Mr.  Lloyd  and  Mr.  Z.  Field,  contri.  The  first  objec- 
tion is  to  the  Plaintiffs'  waiving  that  which  it  is  compe- 
tent to  them  to  waive.  The  Commissioners  allotted 
one-third  to  one  of  the  three  tenants  in  common,  and 
instead  of  allotting  a  third  to  each  of  the  others,  they 
allotted  the  two-thirds  to  the  two,  to  hold  in  com- 
mon, the  parties  themselves  waiving  the  severance,  and 
the  question  is,  whether  the  Court  will  require  them  to 
do  what  is  unnecessary  and  only  formal.  [  The  Master 
of  the  Rolls.  It  is  no  return  at  all.  They  might  as  well 
say,  ''  we  give  the  whole  to  one  and  a  sum  of  money  to 
the  other."  There  ought  to  have  been  an  allotment  of 
one-third  of  each  house  to  each  party,  unless  it  can  be 
shown  that  one  is  exactly  double  in  value  of  the  other; 
if  one  was  exactly  double  the  other  in  value,  and  the 
Commissioners  had  given  one  whole  house  to  one  of  the 
parties,  and  had  divided  the  other,  by  so  many  rooms 
and  passages,  between  the  other  two,  and  the  other  two 
had  then  chosen  to  take  it  together,  and  not  sever,  I  do 
not  say  that  that  would  not  do ;  but  that  was  not  so 
here.  Questions  of  value  are  very  difficult  things 
to  determine.]  On  a  partition,  every  part  of  the 
estate  need  not  be  divided,  but  it  is  sufficient  if  each 
tenant  in  common  has  an  equal  share  of  the  whole ; 
Lord  Clarendon  v.  Hornby  (a) ;  and  the  Court  will  not 
interfere  with  the  allotment,  because  of  inequality  of 

value 
(fl)  1  P.  Wmt,  446. 
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1854.  value  merely,  unless  in  the  case  of  fraud  or  gross  parti- 
ality. They  cited  Manners  t.  Charlesworth  (a) ;  Lister 
T.  Lister  (fi);  Turner  v.  Morgan  (c). 

The  Masteb  of  the  Rolls. 

The  award  cannot  stand  in  this  case.  I  concur  in 
the  argument  that  an  award  is  not  to  be  set  aside  on 
light  grounds  or  for  light  matters.  It  cannot  be  set 
aside  for  mere  inequality  of  value  of  the  allotments,  if 
the  Commissioners  have  honestly  exercised  their  judg- 
ment in  making  it ;  nor  is  it  necessary  that  an  aliquot 
share  of  each  species  of  property  be  allotted  to  each  of 
the  parties,  nor,  as  in  this  instance,  where  it  is  house- 
hold property,  that  one-third  of  each  of  the  two  houses 
be  allotted  to  each  tenant  in  common.  But  the  award  is 
bad,  because  the  Commissioners  have  not  made  it  upon 
their  own  views  of  its  propriety,  and  in  the  exercise  of 
their  own  judgment,  but  have  exercised  their  judgment 
on  a  previous  understanding,  that  the  two  Plaintiffs 
were  willing  to  take  the  house  and  premises  as  tenants 
in  common,  and  there  being  no  power  given  them  to 
direct  owelty  of  partition.  There  are  two  houses,  one 
with  a  good  and  the  other  with  a  less  advantageous 
frontage,  and,  therefore,  much  less  valuable.  The  occu- 
pying tenant  of  the  former  pays  lOOZ.  a  year  rent,  which, 
it  is  said,  is  owing  to  the  fixtures,  &c.,  but  there  has 
been  evidence  to  show  that  the  fixtures,  &c.,  are  not 
a  part  of  the  property.  The  result  is,  that  because 
two  persons  are  willing  to  hold  part  of  the  property 
without  severance,  as  between  themselves,  they  allot 
the  whole  in  two,  instead  of  three  allotments.  That  is 
not  making  a  partition,  but  a  new  decree,  and  is  there- 
fore bad.    Costs  to  be  costs  in  the  cause. 

(a)  1  MyL  Sf  K.  330;  Coop,  (c)  8  VesAiZ;  11  Fes.l57,n.; 
temp,  Brough.  52.  17  Te*.  546,  n. 

(6)  3  F.  4-  Coll.  540. 
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LAXTON  V.  EEDLE. 

June  6,  28. 

fTlHE  teBtatoFy  John  Hamlling^  by  his  will,  dated  in  A  tesutor  be- 

"*■     1861,  bequeathed  his  leasehold  and  other  personal  J^JJ,  ^  in»^ 

estate  to  his  executors  and  trustees,  thereinafter  named,  t«^>  ^  pay  the 

upon  trust  to  receive  the  rents  and  profits  thereof,  from  ^ife  un  his  son 

time  to  time,  and  to  pay  the  said  rents  and  profits  unto  fttamed 

,  .     .  twenty-one, 

his  wife,  the  Plaintifi*,  Sarah  Hambling juntil  his  son,  JBer-  and  then  to 

nard  John  HambUnff,  should  attain  his  age  of  twenty-  hk  »on     The* 

one  years,  and  then  to  assign,  pay  over,  and  transfer  wife  died 

all  the  said  leasehold  and  other  personal  estates  unto  nUnontyofthe 

his  said  son,  for  his  absolute  use  and  benefit:  but  if  his  ■?"•    "fW, 
.  .  .      .  ...       that  her  legal 

said  son  should  die  during  the  lifetime  of  his  said  wife,  personal  re- 
then  to  assign,  pay  over,  and  transfer  the  said  leaseholds  JJ^^'^n^JJj  ^ 
and  other  his  personal  estate,  unto  his  said  wife,  her  the  rents  until 
executors,  administrators  or  assigns,  for  her  or  their  tabedtwenty- 
absolute  use  or  benefit ;  and  he  appointed  John  Eedle  one. 
and  Benjamin  Bellringer  executors  and  trustees  of  his 
will. 

In  1853,  Mrs.  Hambling  intermarried  with  Oeorge 
Henry  Laxton,  and  she  and  her  husband,  and  her  son, 
who  was  an  infant,  by  George  Henry  Laxton,  his  next 
friend,  instituted  a  suit  to  carry  the  trusts  of  the  will 
into  execution,  and  for  the  administration  of  the  testa- 
tor's personal  estate.  After  the  institution  of  the  suit 
Mrs.  Laxton  died,  leaving  her  son  surviving,  and  her 
husband  took  out  administration  to  her  estate.  The 
suit  was  then  revived,  and  Laxton  made  a  Defendant. 

The  question  was,  whether  Mrs.  Laxton  was  entitled 
absolutely  to  the  income  of  the  testator's  personal  estate, 

during 
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1854.  during  tbe  minority  of  her  son^  and  whether  it  was 
transmissible  and  passed  to  her  administrator,  or  whe- 
ther the  estate  of   the  son  was  accelerated  by  her 


Laztoh 

V, 


Eedle.       death. 


Mr.  Henry  Stevens,  for  the  son,  contended,  that  he 
took  an  immediate  vested  interest  in  the  personal  estate 
on  the  death  of  the  testator,  and  that  upon  the  death  of 
his  mother,  his  estate  was  accelerated.  He  cited  Saun- 
ders V.  Fautier  (a) ;  King  ▼.  Isaacson  (&). 

Mr.  Coltf  for  the  Defendant  Laxton,  contended,  that 
Mrs.  Laxion  was  absolutely  entitled  to  the  intermediate 
rents  and  profits  during  the  minority  of  the  son,  unfet- 
tered by  any  trust  for  his  benefit,  and  that  that  interest 
being  transmissible,  passed  to  her  administrator  abso- 
lutely. He  cited  Carter  v.  Church  (c) ;  Tissen  v.  Tis- 
sen  (rf) ;  Manfield  v.  Dugard (e) ;  Tayhr  v.  Biddall(f) ; 
Stile  V.  Tomson{g)\  Smith  v.  Havens  {h);  Ex  parte 
Davies{i)\  Leake  v.  Robins(m{Ji)\  Hanson  v.  Gra- 
ham (I) ;  Shey  v.  Barnes  (m) ;  Watson  v.  Hayes  (n) ;  Doe 
d.  Hunt  V.  Moore  (o) ;  Vawdry  v.  Geddes  (p) ;  Jones  v. 
Machilwain  {q) ;  1  Jarman  on  Wills  (r). 

Mr.  StevenSy  in  reply. 

The  Master  of  the  Rolls  postponed  judgment. 

The 


(a)  Cr.  4   PA.   243,   and   4  (k)  2  Mer,  363. 
Beav.  115.  (/)  6  Ves.2S9. 

(b)  2  Sm.  4  Gif,  371.  (m)  3  Mer.  335. 

(c)  1  CA.  Ca.  113.  («)  5   Myl.  Sf  Cr,   125, 
{d)  1  P.  Wmt.  500.  versing  9  ^m.  500. 

(0  1  Eq.  Ca.  Ah.  195.  (o)  14  Eatt,  601. 

[j")  2  Mod.  289.  (p)  1  Httit.  4-  Afj^/.  203. 

(g)  2  Dyer,  210  a.  (7)  1  Ruu.  220. 

(A)  Cro.  £^'«.  252.  (r)  Images  520,  762. 
(0  6  F«.  147  a. 
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1854. 
The  Master  of  the  Rolls. 


This  is  a  short  question,  arising  on  the  construction 
of  a  will.  The  son  is  still  an  infant ;  the  wife  married  June  28. 
a§:ain  and  has  since  died,  and  the  husband  claims,  as 
her  legal  personal  representative,  to  be  entitled  to  the 
rents  and  profits  during  the  infancy  of  the  son.  This 
claim  is  resisted  on  behalf  of  the  son,  and  it  is  con- 
tended, that  the  husband  is  not  so  entitled,  but  that  the 
death  of  the  wife  has  the  effect  of  accelerating  the  son's 
interest,  and  that  the  case  comes  within  that  of  Saunders 
y.  Vauiier  (a).  But  on  the  other  hand  it  is  contended 
by  the  Defendant,  that  the  case  before  me  is  distinguish- 
able, because  in  that  case  there  was  a  direct  gift  to  the 
infant,  but  in  this,  there  is  no  gift,  except  in  the  direction 
to  pay,  when  he  shall  attain  his  age  of  twenty-one  years. 
This  case,  I  think,  comes  within  Leake  v.  Robimon^ 
there  is  no  vested  interest,  unless  and  until  he  attains 
twenty-one  years  of  age,  and  the  intermediate  interest  is 
expressly  given  to  the  widow.  There  is  no  trust  or 
direction  to  support  the  child  during  his  minority,  and 
no  intimation  that  any  benefit  is  to  be  derived  by  him 
during  that  period.  Therefore  I  consider  there  is  a  gift 
to  the  wife  for  a  term,  namely,  until  the  son  attains 
twenty-one,  which  is  a  vested  gift ;  and  on  his  attaining 
twenty-one,  there  is  a  trust  to  transfer  to  him,  which 
then  takes  effect.  I  am  of  opinion  that  the  interest  in 
question  goes  to  the  legal  personal  representative  of  the 
mother,  until  the  son  attains  twenty-one. 
(a)  Cr.  4  PA.  240,  and  4  Bern,  115. 
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^^y  27,  29.  LEA  r.  HINTON. 

June  12,  13. 

If  J.  effecu  rWlHE  testator,  William  Lea,  on  the  retirement  of  bis 
Lrorance  partner,  arranged  to  pay  him  a  sum  of  money 

uDon  the  life  of  down,  and  to  grant  him  an  annuity  during  his,  the  testa- 
debt  due  to       ^t\  life,  to  be  secured  by  the  bond  of  the  testator  and 

1?"1^^  ?»*'''  of  the  Defendant,  James  P.  Binton,  his  solicitor.  To 
if  ^.effects  a       r^  .  ,  ,  ,  ,       - 

policy  in  the     ettect  this  arrangement,  the  testator,  on  the  20th  of 

wh^fte^  October,  1848,  borrowed  300i.  from  Beavans,  which 

has  no  in-        was  secured  by  the  joint  and  several  promissory  note 

rep^enu-.       ^^  ^^^  testator,  and  of  the  Defendant.     On  the  10th  of 

lives  of  B.'i  November,  1848,  the  testator  gave  the  Defendant  a 
estate  can  have  ,      ,  /.  , 

no  daim  upon  Warrant  of  attorney,  to  secure  (as  the  defeazance  stated) 

*^  But  where     ^^^  ^^^  ^^  300/.,  that  day  lent  and  advanced  by  the 

there  is  a  pre-   Defendant  to  the  testator,  and  to  indemnify  the  Defend- 

th^dShlJ!^"'  ant  against  any  liability  under  the  bond.    On  the  29th 

andtrausao-     of  November,  1848,  the  Defendant  sent  a  proposal  to 

tions  between 

the  parties,       the    ''British   Commercial   Insurance  Company"    (of 

that  the  policy  ^hich  he  himself  was  an  agent),  to  insure  the  testator's 

was  effected  &       /' 

with  the  pri-     life  for  300/.    The  proposal  was  originally  drawn  out  in 

cuwemre  and     ^^^  testator's  name,  but  it  appeared  to  have  been  altered, 

on  account  of    by  erasing  that  name,  and  by  substituting  the  Defend- 

pose^f  s^ur-*^  ant's,and  it  stated,  that  the  policy  was  effected  in  respect 

ingadebidue   of  money  lent,  in  October  then  last.     It  was  signed  by 

by  B*  to  a 

third  party  for  the  testator  and  the  Defendant,  and  witnessed  by  the 

which  A.  is      Defendant's  son. 
surety,  the 

onut  is  thrown  On 

upon  A.  of  re- 
butting that  presumption. 

^  A,  borrowed  300/.,  and  B.,  his  solicitor,  joined  in  securing  it  About  the  same 
time  B.  insured  A,*s  life  in  his  own  name,  auer  communications  with  A.  J.  having 
died  soon  after,  thepolicy  was  claimed  by  B.,  who  was  his  executor,  and  by  the  repre- 
sentatives of  A.  Tne  evidence  was  unsatisfactory,  but,  from  the  nature  of  the  trans- 
action, the  Court  thought  that  the  anui  of  proving  his  title  was  thrown  on  fi.,  and  he 
having  failed,  on  a  vtrd  voce  examination,  to  rebut  the  presumption  that  the  policy  was 
effect^  to  secure  the  debt,  the  Court  held  that  it  belonged  to  A,'*  estate. 
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On  the  29th  of  November ^  1848,  the  policy  was  ac-  I8g4^ 
cordingly  granted  to  the  Defendant,  who  paid  the  first  v^^v^^ 
premium.  The  testator  died  in  Marcky  1848,  before  a  ^*^ 
second  premiam  had  become  due,  having  appointed  the  Himroir. 
Defendant  his  sole  executor.  The  Defendant  received 
the  300/.  from  the  Assurance  Office.  The  Plaintiff, 
the  sister  of  the  testator,  who  was  interested  in  his 
estate,  insisted  that  the  policy  belonged  to  the  testator, 
and  in  taking  the  accounts,  the  Defendant  was  chained 
with  the  amount  by  the  Chief  Clerk.  From  the  decision, 
the  Defendant  appealed  to  the  Master  of  the  Rolls. 
A  good  deal  of  written  evidence  was  gone  into  to  show, 
on  the  one  hand,  that  the  policy  was  effected,  by  or  with 
the  concurrence,  and  on  account  of  the  testator,  to  se- 
cure the  debt  due  to  JBeavans,  and  on  the  other,  to 
show,  that  the  Defendant  had  himself  effected  it  for  his 
own  benefit.  There  was,  however,  nothing  positive  on 
this  subject.  The  testator  had  told  the  Plaintiff  on  his 
death  bed,  that  he  had  insured  for  300/.  (a  statement  he 
had  previously  made),  and  that  the  papers  with  his  will 
were  in  the  Defendant's  hands ;  and*  that  there  would 
be  sufficient  to  pay  her  the  legacy  of  200/.  The  Court 
directed  the  matter  to  stand  over,  in  order  that  the  De- 
fendant might  be  examined  viv&  voce  in  open  Court. 
The  Defendant,  his  son  and  Mr.  Crooke,  his  clerk,  were 
accordingly  examined ;  but  the  evidence  of  the  Defend- 
ant did  not  advance  his  case.  He  said  he  believed  he 
had  a  claim  against  Mr.  Lea,  the  testator,  and  that  the 
policy  was  meant  to  secure  it,  but  what  the  claim  was 
he  did  not  state,  and  he  said  it  was  so  long  ago  that  he 
did  not  recollect  anything  about  it.  There  were  no 
sums  entered  in  his  account  as  executor  in  respect  of 
any  advances  to  the  testator,  and  he  would  not  swear 
that  the  policy  was  not  to  secure  the  300/.  due  to 
JBeavans.  His  clerk  swore  that  he  advised  the  Defend- 
ant to  insure  the  testator's  life. 

Mr. 
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1864.  Mr.  R.  Palmer,  and  Mr.  J.  H.  Palmer,  for  the 

Plaintiff,  contended  that  the  Chief  Clerk  was  right  in 
charging  the  Defendant  with  the  300/.  That  there  was 
no  other  debt,  nor  any  advance,  to  which  the  policy 
could  be  referred,  except  the  loan  of  the  300/.  from 
BeavanSf  and  the  Defendant  would  only  express  a  belief 
that  it  was  in  respect  of  another  claim  for  sums  advanced 
by  himself,  of  which  there  was  no  trace,  but  would  not 
swear  it  was  not  in  respect  of  Beavans's  debt  [The 
Master  of  the  Rolls,  In  the  case  of  Henson  v.  Black' 
well  (a),  it  was  held,  that  if  the  creditor  has  no  insurable 
interest  in  the  life  of  the  party  insured,  and  the  money 
is  paid  by  the  insurance  office,  they  pay  it  in  their  own 
wrong,  and  the  debtor  is  not  entitled  to  have  it  applied 
in  the  reduction  of  the  debt,  but  the  party  insuring 
keeps  it.] 

Mr.  Rouptll  and  Mr.  Bagshawe,  for  the  Defendant. 


Jwu  13.  The  Master  of  the  Rolls. 

In  this  case,  I  required  Mr.  Hinton  to  be  examined, 
because,  upon  the  evidence  before  me,  I  thought  there 
was  a  presumption  that  this  policy  was  effected  for  the 
purpose  of  covering  the  amount  of  Mr.  Beavanss  debt, 
on  the  joint  and  several  promissory  note. 

There  can  be  no  question,  nor  has  i^Keen  dis^ted, 
that  if  Mr.  Hinton  had  effected  a  policy  on  the  life  of 
the  testator  to  cover  a  debt  due  to  himself,  or  if  without 
any  debt  at  all  being  due  to  him,  he  had  thought  fit  to 
effect  a  policy  on  the  life  of  another  person,  in  whose 

life 
(a)  4  Hare,  434. 
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life  be  bad  no  interest,  and  if  tbe  assurance  company  1864. 
thougbt  fit  to  pay  the  amount,  no  one  representing  the 
person  whose  life  was  insured  could  have  any  claim 
\ipon  it.  The  question  arising  in  this  cause,  is  one 
principally  of  fact,  and  the  evidence  at  first  before  me, 
lead  me  to  this  conclusion : — that,  in  fact,  there  was  no 
positive  debt  due  from  Mr.  Lea  to  Mr.  Sinton,  at  the 
time  this  policy  was  effected,  but  that  Mr.  Lea  had 
repeatedly  stated  bis  intention  of  effecting  a  policy  upon 
bis  life  in  order  to  secure  an  arrangement  which  he  had 
entered  into  with  respect  to  his  partnership  business. 
The  statement  made  by  him  and  the  evidence  given 
convinced  me,  not  only  that  be  stated  bis  intention  of 
effecting  such  policy,  but  that  be  afterwards  fancied  he 
had  done  so.  The  result  was,  upon  the  evidence  given 
on  both  sides,  that  it  appeared  to  me  a  presumption 
was  to  be  drawn  from  it,  that  the  arrangement  between 
Mr.  Lea  and  Mr.  Hinton,  in  fact,  was,  that  the  policy 
should  be  effected  for  the  purpose  of  securing  the  amount 
due  on  their  joint  and  several  promissory  note  to  Mr. 
Beavans,  in  which  Mr.  Lea  was  the  principal  debtor 
and  Mr.  Hinton  the  surety.  Tbe  evidence,  however,  not 
being  very  full  or  clear  on  tbe  subject,  1  thought  it 
probable,  that  Mr.  Hinton^  on  being  examined  viva 
vocey  might  give  some  clear  and  distinct  account  which 
would  set  the  whole  matter  right,  and  it  appeared  to 
me,  upon  the  evidence  as  it  stood,  that  the  burden  of 
proof  lay  upon  him  to  explain  and  set  it  right. 

He  has  been  examined  here,  and  I  have  carefully  con- 
sidered his  evidence,  which  wholly  fails;  his  memory  is 
imperfect,  be  has  no  document  to  assist  him,  he  says  it 
was  a  long  time  ago,  and  in  substance  he  recollects 
nothing  about  the  matter,  further  than  this:  that  he 
believes  he  had  a  claim  against  Mr.  Lea,  and  that  the  po- 
licy was  meant  to  secure  that  claim.   He  says  he  did  not 

YOL.  XIX.  z  mean 


Lea 
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1854.  mean  to  assure  the  life  of  the  gentleman  for  the  purpose 
of  making  a  benefit  from  the  office,  and  that  if  there  had 
been  nothing  due  to  him  he  should  not  have  taken  any- 
HiMTON.  thing.  He  remembers  nothing  as  to  the  details  or  who 
gave  the  instructions,  or  when  or  under  what  circum- 
stances they  were  given.  In  fact  he  recollects  nothing 
about  it,  and  was  unable  to  give  any  account  whatever. 
In  my  opinion  the  rest  of  the  evidence  affords  the  pre- 
sumption in  favour  of  this  policy  having  been  effected  for 
the  purpose  of  securing  this  debt,  and  he  is  not  able  to 
rebut  it.  I  am  here  obliged,  as  in  many  other  cases,  to 
consider  on  whom  the  burden  of  proof  is  thrown,  and 
whether  the  original  burden  is  shifted  on  the  other  side. 
In  my  opinion  it  is  not  in  this  case.  The  evidence  of  the 
Defendants  son,  which  is  very  clear  and  distinct,  is  per- 
fectly consistent  with  that  view  of  the  case.  He  says 
the  policy  was  drawn  by  Mr.  Lea.  He  also  says  he 
first  put  in  one  name,  but  Mr.  Lea  pointed  that  out  to 
him,  and  said  ''you  had  better  put  the  other."  All  which 
is  perfectly  consistent  with  this  being  a  transaction  be- 
tween the  two,  for  the  purpose  of  securing  the  money  for 
which  they  had  become  jointly  liable. 

The  evidence  of  the  clerk,  Mr.  Crooke,  proves  little 
more  than  this : — ^that  he  advised  Mr.  Hinton  to  insure 
the  testator's  life  in  order  to  protect  himself.  No  doubt 
he  was  under  a  liability  on  the  promissory  note  given 
by  Mr.  Lea  and  himself  to  Mr.  Beavans,  and  though 
it  might  have  been  very  possible,  that  Mr.  Lea,  if  he 
lived,  would  have  discharged  the  note,  still,  if  he.  died, 
great  difficulty  might  have  arisen. 

I  have  come  to  the  conclusion  that  this  was  a  trans- 
action between  the  two,  for  the  purpose  of  meeting  that 
note,  and  that  the  proceeds  of  the  policy  are  applicable 
to  its  payment.    The  result  is,  that  as  that  note  has  been 

paid 
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paid  out  of  the  assets  of  Mr.  Lea^  the  proceeds  of  the        \%^A 
policy  must  be  applied  in  the  repayment  and  in  making 
good  the  amount  to  the  estate. 

Note.- See  TrUton  v.  Hardey,  14  Beat.  232;  Ballnji^.  The 
India  Sf  London  Life  Auurance  Company^  Exch.  Ch.,  2  December, 
1854 ;  Law  ▼.  The  London  Indisputable  Company,  1  Kay  Sf  Johnson, 
223. 


Re  SMITH. 

June  15. 
rriHE  common  order  had  been  made,  as  of  course,  upon  Variation  in 
-*-  a  solicitor  in  these  terms  .—To  "  deliver  to  the  Peti-  of^"  orcfe^f 
tioner  a  bill  of  all  such  fees  and  disbursements  as  he  cpunetode- 
claims  to  be  due  to  him  from  the  Petitioner/'  and  for  a  solicitor's 
the  usual  order  for  taxation,  and  delivery  up  of  papers,  ^*^^* 
&c.     No  bill  having  been  delivered, 

Mr.  Dickenson  moved  for  the  four  day  order. 

Mr.  Morris,  on  behalf  of  the  solicitor,  did  not  deny 
that  he  had  been  employed,  but  said,  that  all  demands 
had  been  settled,  and  that  the  solicitor  claimed  no  fees 
or  disbursements,  and  therefore  had  no  bill  of  such  fees 
and  disbursements  to  deliver. 

The  Mastbr  of  the  Rolls,  on  a  subsequent  day,  in 
consequence  of  the  present  and  of  a  former  case  which 
had  occurred  in  this  Court,  in  which  a  solicitor,  who  had 
been  employed  to  lay  out  money  for  a  client,  waived  all 
costs,  in  order  to  escape  rendering  his  cash  account  of 
the  monies  received  by  him  from  his  client,  directed  that, 
for  the  future,  the  usual  form  of  common  order  to  tax 
should  be  varied. 


The  order,  as  now  drawn  up,  directs  the  solicitor  to 
z  2  deliver 
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deliver  "  a  bill  of  fees  and  disbursemeDts^  in  all  suits, 
causes,  and  other  matters  of  business,  in  which  he  has 
been  employed,  as  the  attorney  or  solicitor  for  the  Peti- 
tioner/' 


Note. — See  Seton  on  Decrees,  2nd  edit.  428,  and  Hand't  Practice, 
245,  247,  from  the  latter  of  which  it  seems,  that  the  present  order  is 
similar  to  that  formerly  in  use. 


June  3, 6,  27. 

Where  lands 
are  held  in 
trust,  the  de- 
claration of 
trust,  required 
hy  the  7ih 
section  of  the 
Statute  of 
Frauds  to  be 
signed  **  by 
the  party  who 
is,  by  law, 
enabled  to  de- 
clare such 
trust,"  must 
be  signed  by 
the  beneficial 
owner,  and  not 
by  the  trustee 
who  has  the 
legal  estate. 
The  legal 
fee  in  lands 
was  vested  in 


TIERNEY  r.  WOOD. 

TN  January,  1836,  Alexander  Wood  purchased  a  house, 
a  close  of  land  and  premises,  situate  at  Little  Hamp- 
ton, in  Sussex,  for  the  sum  of  490/.  They  were  con- 
veyed to  the  Plaintiff  Tierney  in  fee,  who  admitted  he 
held  them  in  trust  for  Wood, 

About  the  same  time,  Wood  transferred  a  sum  of 
stock  into  the  Plaintiff's  name,  but  by  his  direction  the 
Plaintiff  afterwards  sold  it  out,  and  delivered  the  pro- 
ceeds of  the  sale  to  Wood, 


Soon  after  the  purchase  of  the  house,  land  and  pre- 
mises, Wood  delivered  to  the  Plaintiff  a  paper  writing, 
signed  by  him  and  dated  January,  1837,  in  these 
words : — "  1  hereby  desire,  that  fifter  my  death,  the 
A.t  in  trust'for  Stock  now  in  the  Bank  of  England,  with  the  house  and 
B.  B.  signed  jg^^d  now  belonging  to  me  at  Little  Hampton,  shall  be 
addressed  to  held  by  you,  as  you  at  present  hold  it,  for  the  benefit 
^eSaifd  ^f  ™y  ^'**®  Elizabeth  Wood,  during  her  life,  and  that 
other  property  after 

should,  after 

his  death,  be  held  for  the  benefit  of  certain  persons.  The  document  was  not  attested. 
Held,  that  this  was  an  effectual  declaration  of  trust  within  the  7th  section  of  the  Statute 
of  Frauds  by  the  beneficial  owner,  and  not  a  testamentary  instrument. 

An  estate,  vested  in  a  trustee  in  fee,  was  directed  to  be  held  by  him  for  a  feme  sole 
for  life,  independent  of  any  husband,  and  in  case  she  should  leave  issue,  *'  the  property 
shall  pass  to  such  issue  as  she  may  direct,"  with  a  gif^  over  "  in  case  she  should  die 
without  issue."    Held,  that  she  took  an  estate  tail. 
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after  her  death,  the  same  shall  continue  to  be  held  by  1864. 
you  as  aforesaid,  for  the  sole  benefit  of  my  daughter 
Mary  Wood,  in  such  sort,  that  it  shall  be  wholly 
and  entirely  free  from  all  control  of  any  person  with 
whom  she  may  intermarry.  I  further  desire,  that  in 
case  my  said  daughter  Mary  should  leave  issue,  by  any 
marriage  which  she  may  contract,  the  whole  of  the 
above  property  shall  pass  to  such  issue,  in  such  manner 
as  she  may  direct,  but  that,  in  case  she  should  die  with- 
out issue,  the  whole  of  the  above  property  shall  be 
equally  divided  among  the  lawful  issue  of  my  son 
Alexander  Wood,  born  after  1834,  he  to  have  the  in- 
terest and  profits  arising  from  the  property,  during  his 
life.  If  my  son  should  die  without  issue,  I  desire  that 
all  the  property  may  be  sold,  and  the  money  be 
equally  divided  among  my  late  brother's  children  now 
living  at  Old  Craig"  &c.  "  After  the  death  of  my 
wife,  I  wish  my  son  Alexander  to  be  paid  lOOZ.  in 
money,  or  to  be  paid  5/.  a  year  during  his  life.  If  my 
son  Alexander  and  my  daughter  Mary  have  both  issue, 
let  the  property  be  equally  divided  among  them ;  if  they 
hBve  no  issue,  give  lOOZ.  to  such  charity  as  yir.  Jones's 
at  St.  Leonards.  Let  my  son  have  my  books  on  garden- 
ing, my  shirts,  or  any  of  my  clothes  that  may  be  of  use 
to  him,  if  he  desire  to  have  them. 

"  Alexander  Wood.     January,  1837. 
"  To  the  Rev.  M.  A.  Tierney^ 

Alexander  Wood,  the  elder,  died  in  1844,  intestate, 
and  the  Plaintiff  allowed  Mrs.  Wood,  his  widow,  to  re- 
ceive the  rents  of  the  premises,  till  her  death,  in  June, 
1863. 

Alexander  Wood,  the  son  and  heir  at  law  of  Alexander 
Wood,  the  elder,  and  Mary  Wood,  the  daughter,  were 

living, 
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liviDgy  but  the  latter  has  never  been  married,  and  ques- 
tions having  arisen  as  to  the  rights  of  the  parUes  inte- 
rested in  the  property  of  Alexander  Wood,  the  elder, 
and  as  to  the  effect  of  the  paper  writing,  the  Plaintiff 
instituted  the  suit  to  obtain  the  opinion  of  the  Court 
thereon. 

Mr.  Riddell,  for  the  Plaintiff,  admitted  that  he  held 
the  property  in  trust,  and  he  cited  Fletcher  v.  Fletcher  (a), 
and  Dale  v.  Hamilton{b)y  in  support  of  the  paper  writ- 
ing being  a  valid  declaration  of  trust. 

Mr.  Nichols,  for  Alexander  Wood,  the  heir  at  law. 
There  are  three  points  of  view  in  which  the  paper  writing 
may  be  considered;  first,  as  a  declaration  of  trust; 
secondly,  as  a  voluntary  settlement ;  and  thirdly,  as  a 
testamentary  instrument. 

It  is  not  a  valid  declaration  of  trust,  for  it  is  not 
signed  by  the  party  having  the  legal  estate,  as  required 
by  the  7th  section  of  the  Statute  of  Frauds,  which 
enacts,  *'  that  all  declarations  or  creations  of  trusts,  or 
confidences  of  any  lands,  tenements  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing,  signed 
by  the  party  who  is,  by  law,  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  void  and  of  none  effect."  Here,  the  party 
who  is  said  to  have  declared  the  trust,  was  not,  by  law, 
enabled,  for  he  had  not  the  legal  estate.  The  legal 
tenant  only  can  declare  the  trust,  or  at  least  can  alone 
sign  the  paper  declaring  it,  for  it  is  the  person  "  enabled 
by  law*'  who  can  do  so.  If,  indeed,  there  had  been  a 
consideration,  as  in  the  case  of  contracts  for  sale,  or  as 

in 

(fl)  4  Hare,  67.  (b)  5  Hare,  369 ;  5.  C.  2  PhiU.  266. 
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in  Forster  v.  Hale  (a),  the  case  might  not  come  within        1854. 
the  statute. 

Next,  considered  as  a  voluntary  settlement^  it  is 
clearly  inoperative^  for  it  passes  no  legal  interest.  It 
is  equally  so,  considered  as  a  testamentary  paper,  for  it 
wants  the  requisite  formalities,  both  as  to  execution 
or  publication.  It  was  intended  to  operate  as  a  will, 
for  the  dispositions  therein  contained  are  made  to  take 
effect  after  Wood's  death,  and  he  desires  that  the 
property  shall  be  held  by  the  Plaintiff  for  the  purposes 
mentioned ;  but  then,  in  the  latter  part  of  the  instru- 
ment, he  disposes  of  property  not  vested  in  the  alleged 
trustee  at  all.  As  a  testamentary  paper,  therefore,  it  is 
inoperative.  But  further,  on  the  face  of  the  docu- 
ment itself,  the  limitations  to  the  daughter  are  void  for* 
uncertainty ;  it  is  impossible  to  give  them  any  meaning, 
for  by  it  the  property  is  given  to  the  daughter  Mary  for 
life,  and  after  her  death  to  her  issue,  as  she  shall  appoint; 
and  yet,  towards  the  latter  end  of  the  document,  it  is 
declared,  that  if  the  son  Alexander  and  the  daughter 
Mary  should  both  have  issue,  the  "  property  is  to  be 
equally  divided  amt)ng  them."  Lastly,  the  paper, 
though  delivered  to  the  trustee,  was  never  acted  on. 

Mr.  Fleming^  for  the  daughter  Mary^  contended  that 
the  paper  writing  constituted  a  good  declaration  of  trust, 
and  was  not  testamentary.  He  argued,  that  when  the 
legal  estate  was  outstanding,  the  person  mentioned  in 
the  Statute  of  Frauds,  as  the  person  who  was,  by  law, 
enabled  to  declare  a  trust  of  the  land,  must  be  the 
beneficial  owner,  and  not  the  trustee,  who  had  no  such 
lawful  power,  and  that  this  was  made  clear  by  the  use 
of  the  words  *'  or  by  his  last  will  in  writing,"  which 

could 
(fl)  3  Veu  696 ;  5  Va.  308. 
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could  on\jf  apply  to  the  persoa  being  rigbtfully  entitled 
to  devise  the  estate;  Wilson  v.  Dent  {a);  Benbaw  v. 
Townsend{b);  Goodson  v.  Ellisson{c);  and  secondly, 
that  Mary  Wood  took  an  estate  tail. 

The  Master  of  the  Rolls  was  of  opinion  that  Mtxry 
Wood  took  an  estate  tail,  but  reserved  bis  judgment 
as  to  tbe  validity  of  the  declaration  of  trust. 


June  27.  The  Master  of  the  Rolls. 

The  question  is,  whether  the  document,  dated  in 
January^  1837,  created  a  good  declaration  of  trust, 
within  the  7th  section  of  the  Statute  of  Frauds.  That 
clause  is  in  these  words,  or  to  this  effect : — ^That  after 
the  24tb  of  June^  1677,  all  declarations  or  creations  of 
trusts  or  confidences  of  any  lands,  tenements  or  here- 
ditaments shall  be  manifested,  and  proved  by  some 
writing,  signed  by  the  party  who  is,  by  law,  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else 
they  shall  be  utterly  void  and  of  none  effect. 

The  first  question  raised  is,  whether  Alexander  Wood 
is  the  person  who  is,  by  law,  enabled  to  declare  the 
trusts  of  these  lands. 

The  second  question  is,  whether,  if  he  be,  this  is  a 
declaration  of  trust,  and  such  a  one  as  can  be  acted 
upon. 

There 

(a)  3  Sim.  385.        (6)  1  %/.  ^  K,  506.        (c)  3  Rtiu,  583. 
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There  is  no  question,  but  that  on  the  purchase  of  this 
property  by  Akxander  FFborf  and  the  conveyance  thereof 
to  the  Rev.  M.  A.  IHernej/f  a  resulting  trust  arose  in 
favour  of  Alexander  Wood,  which,  as  it  is  expressly 
excepted  by  the  8th  section  of  the  Statute  of  Frauds, 
does  not  require  to  be  evidenced  by  any  writing.  In 
the  year  1836,  therefore,  and  previous  to  the  signing 
of  this  document,  the  property  in  question  was  vested 
in  ilf.  J..  Tiemey,  in  fee,  in  trust  for  Alexander  Wood, 
in  fee  simple.  Alexander  Wood,  therefore,  was  the  be- 
neficial owner  of  this  property,  and  Mr.  Tierney  had 
the  mere  naked  legal  interest  in  it.  A  distinction  may 
be  raised  between  the  person  who  is,  by  law,  enabled  to 
declare,  and  the  person  who  is,  by  law,  entitled  to  create 
the  trust.  I  consider,  in  the  first  place,  who  was,  by 
law,  entitled  to  create  a  trust  in  this  property ;  and  first, 
I  examine  what,  in  such  a  state  of  things,  would  have 
been  the  effect  of  this  document,  so  far  as  it  relates  to 
the  stock,  which  had  been  transferred  into  the  name  of 
M,  A,  Tierney,  if  this  had  not  been  sold  out  afterwards 
by  the  direction  of  Alexander  Wood,  and  the  direction 
to  pay  the  dividends  had  been  complied  with  by  Tiemey, 
The  result  would  have  been,  that  the  relation  of  trustee 
and  cestui  que  trust  between  Tiemey  and  the  person 
mentioned  in  the  instrument  would  have  been  com- 
pleted, so  far  as  that  stock  was  concerned,,  and  the  fact 
that  the  document  Had  been  a  voluntary  act,  on  the 
part  of  Wood,  would  not  have  prevented  this  Court 
from  acting  upon  it.  The  case  of  Ex  parte  Pye  and 
Dubost  (a),  and  the  authorities  referred  to  in  Bridge 
V.  Bridge,  decided  by  myself  and  reported  in  the 
16th  volume  of  Mr.  Beavans  Reports  (i),  establish  this 
proposition.  Those  authorities  show,  that  the  proper 
person  to  create  the  trust  in  personal  property,  is  the 

person 
(a)  18  Fes.  140.  (6)  Page  315. 
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person  in  whom  the  beneficial  interest  of  the  property 
is  vested,  and  the  trust  being  created  by  the  beneficial 
owner,  the  trustee  is  bound,  and,  if  disposed  to  refuse, 
may  be  compelled  to  obey  it. 

I  am  at  a  loss  to  find  any  reason  which  should  cause 
this  document  to  be  efiectual  as  a  declaration  of  trust, 
so  far  as  the  stock  is  concerned,  and  not  so,  so  far  as 
the  land  is  concerned.  It  is  obvious,  that  in  both  cases 
the  person  enabled,  by  law,  to  declare  the  trusts  is  the 
same.  In  the  case  before  me,  there  can  be  no  doubt, 
that  if  Mr.  Tiemey  had,  in  pursuance  of  this  paper, 
signed  a  document  to  the  same  eflect,  stating  that  he 
held  the  property  on  the  trusts  therein  mentioned,  the 
trusts  would,  apart  from  any  question  on  the  construc- 
tion of  the  document,  have  been  fully  and  completely 
declared ;  and  it  is  also  clear,  that  if  the  trustee  had 
declared  that  he  held  the  property  on  any  trusts  not 
recognized  or  sanctioned  by  Alexander  Wood,  the  bene- 
ficial owner,  such  declaration  of  trust  would  have  been 
insufficient  and  unavailing,  and  would  have  given  no 
interest  to  the  supposed  cestui  que  trust  A  declaration 
of  trust  in  writing,  by  Tierney,  following  that  of  Wood, 
would  therefore  have  been  merely  formal,  and  would 
have  been  valid  only  so  far  as  it  followed  his  instructions, 
and  would  have  been  void  to  the  extent,  if  any,  that  it 
departed  from  his  directions.  I  think  that  the  fair  con- 
clusion to  be  drawn  from  these  considerations  is,  that 
the  person  to  create  the  trust,  and  the  person  who  is, 
by  law,  enabled  to  declare  the  trust,  are  one  and  the 
same,  and  that,  consequently,  the  beneficial  owner  is 
the  person,  by  law,  enabled  to  declare  the  trust. 

This  is  confirmed  by  the  expression  in  the  clause  in 
the  statute  which  relates  to  '*  the  last  will  in  writing," 
which  can  only  apply  to  the  beneficial  owner.     It  may 

also 
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also  be  observed,  that  if  the  statute  had  intended  that 
no  trust  should  be  valid,  unless  evidenced  by  a  writing 
signed  by  the  trustees,  the  simple  and  obvious  course 
would  have  been  to  have  so  stated  it ;  but  the  express 
sion  used  is  not  '^  the  trustee/'  but  "  the  person,  by  law, 
enabled  to  declare  the  trust."  That  person  is,  I  think^ 
the  beneficial  owner,  and  I  am  of  opinion,  that,  apart 
from  any  question  of  the  construction  of  the  document, 
the  fact  of  its  having  been  signed  by  Wood^  the  beneficial 
owner,  transmitted  by  him  to  Tiemey,  the  legal  owner, 
and  by  him  acted  upon,  constitutes  it  a  sufficient  decla- 
ration of  trust  within  the  7th  clause  of  the  statute,  so 
far  as  that  clause  requires  it  to  be  signed, ''  by  the  party 
who  is,  by  law,  enabled  to  declare  such  trust." 


1864. 


The  next  question  is,  whether  the  document  itself, 
apart  from  the  signature,  is  or  purports  to  be  a  declara- 
tion of  trust  at  all.  It  is  contended,  that  if  anything, 
it  is  a  will  imperfectly  executed,  that  it  contains  no 
direction  as  to  the  present  application  of  the  rents,  and 
that  the  rest  of  its  contents  savour  of  the  directions  con- 
tained in  a  will,  rather  than  of  a  direction  how  to  apply 
the  rents  of  the  property ;  for  that  it  is  not  to  take  effect 
till  after  the  death  of  Alexander  Woodj  and  that  it  con- 
tains directions  for  sale  and  the  like,  inconsistent  with 
the  nature  and  duties  of  the  trust  which  M,  A,  Tierney 
had  accepted.  There  is,  undoubtedly,  some  force  in 
these  observations,  but,  on  the  whole,  I  think  that  this 
may  be  treated  as  a  valid  declaration  of  trust.  Although 
it  does  not  declare  the  whole  trust,  it  declares  the  trust 
of  a  part,  and  it  leaves  the  resulting  trust  untouched, 
except  where  it  expressly  interferes  therewith.  If  this 
document  had  directed  Mr.  Tierney  to  pay  the  rent  to 
Mr.  Wood^  during  his  life«  and  had  then  proceeded  as 
it  does,  this  objection  could  not,  in  my  opinion,  have 
been  sustained,*  but  this  omission  is  not  sufficient  to 

destroy 
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destroy  the  character  of  the  rest  of  the  interest,  which, 
unless  where  it  otherwise  disposes  of  the  beneficial  in- 
terest in  the  property,  leaves  it  untouched,  under  the 
resulting  trust  vested  in  Mr.  Wood.  I  am  of  opinion, 
therefore,  that  a  good  trust  was  evidenced  by  this 
writing  within  the  Statute  of  Frauds. 


The  only  remaining  question  is,  the  interest  which 
Mary  Wood  takes  in  the  land  so  held  in  trust  for  her, 
and  my  opinion  is,  that  she  takes  an  estate  tail. 


March  9. 

June  27,  28. 

Bequest  of 
leaseholds  to 
A,  for  life,  and 
after  her  de- 
cease, to  the 
issue  of  her 
body ;  and  in 
case  of  her 
dying  leaving 
no  issue,  then 
over.     Held, 
by  the  Master 
of  the  Rolls, 
on  the  autbo- 
ri^  of  In  re 
WyneKi 
Trust,  that  A. 
took  an  estate 
for  life  only. 


GOLDNEY  t;.  CRABB. 

rilHE  testator,  William  Priddey^  was  possessed  of  a 
leasehold  house,  held  for  the  residue  of  a  term  of 
ninety-eight  years.  By  his  will,  dated  in  1811,  he 
bequeathed  to  his  wife  the  use  of  his  plate,  and  he 
gave  her  the  rents  and  interest  of  all  his  houses  and 
ground-rents  of  houses  (being  personal  property),  and 
of  his  monies  on  securities  for  life.  He  then  proceeded 
as  follows : — ''  And  from  and  after  her  decease,  I  give 
my  aforesaid  plate,  together  with  all  my  afore-men- 
tioned rents  and  annual  interests,  in  like  manner,  to 
my  niece  Frances  Priddey  Freame  (the  wife  of  Edmund 
George  Freame^  &c."),  to  be  by  "  her  only  received  and 
applied,  during  the  course  of  her  natural  life,  subject 
nevertheless  to  an  annuity  of  30/.,  to  be  paid  thereout 
yearly  and  every  year,  to  my  aforesaid  brother  John 
Priddey,  and  which  I  will  shall  be  paid  him  from  the 
time  of  the  decease  of  my  aforesaid  wife,  and  continue 
to  be  paid  him  as  long  as  he,  my  said  brother,  shall 
happen  to  live.  And  from  and  after  the  decease  of  my 
said  niece,  Frances  Priddey  Freame,  I  give  the  whole 

of 
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of  my  property  (except  such  given  as  aforesaid  to  my  1864. 
wife^  and  except  the  annuity  payable  as  aforesaid  to 
my  brother  if  he  shall  be  then  living),  without  restric- 
tion or  limitation,  to  the  issue  of  the  body  of  my  said  Crabb. 
niece^  lawfully  begotten;  and  in  case  my  said  niece 
should  die  leaving  no  issue,  I  then  give  the  whole  of 
my  said  property,  with  the  exceptions  above  stated,  to 
the  aforesaid  Edmund  George  Freame,  the  husband  of 
my  said  niece.'* . 

« 
The  testator  died  shortly  after,  and  his  widow  died  in 
1819.  Frances  Priddey  Freame  died  in  1851,  leaving 
three  children,  Henry ^  Frances  Emily  and  Robert.  In 
1841,  Frances  Emily  married  Peter  Hooper^  and  on  her 
marriage  a  settlement  was  executed,  containing  a  cove- 
nant to  settle  her  property  for  the  benefit  of  herself  and 
children. 

By  an  indenture  dated  in  1852,  Edmund  George 
Freame^  his  three  children,  and  Peter  Hooper^  purported 
to  assign  the  leasehold  property  to  the  Plaintiff  in  trust 
fur  sale. 

The  Plaintiff  sold  the  property  to  the  Defendant  for 
710/. 

The  bill  was  filed  by  the  vendors  for  a  specific  per- 
formance of  the  contract.  The  Defendant  insisted  that 
the  Plaintiff  could  not  make  a  good  title. 

The  question  really  was,  whether  the  bequest  to 
Frances  Priddey  Freame  for  life,  and,  after  her  de- 
cease, to  the  issue  of  her  body,  gave  her  an  absolute 
estate  in  the  leaseholds,  which  on  her  death  passed  to 
her  husband,  or  a  life  interest  only,  so  that,  on  her  de- 
cease, her  children  became  entitled  thereto,  in  which 

case. 
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case,  in  consequence  of  the  share  of  her  daughter 
Frances  Emily  having  been  settled  on  her  marriage  in 
1841,  a  good  title  to  her  one-third  share  of  the  lease- 
holds could  not  be  made. 

Mr.  Roupell  and  Mr.  Howe,  for  the  Plaintiffs.  These 
words  would  give  an  estate  tail  in  freeholds,  and  there- 
fore they  give  an  absolute  interest  in  leaseholds.  If  the 
bequest  were  unbroken,  as  ''to  A.  and  the  issue  of  his 
body/'  A.  undoubtedly  would  take  absolutely,  and  there 
is  no  distinction  where  the  limitations  are  divided,  and  it 
is  to  A.  for  life,  with  remainder  to  the  issue  of  his  body. 
Attorney 'General  v.  Bright  {a);  Jordan  v.  Lowe{b); 
2  Jarman  on  Wills  (c) ;  Britton  v.  Twining  (jd) ;  Lyon 
v.  Mitchell {e) ;  Doe  d.  Cock  v.  Cooper  (/)  ;  Forth  v. 
Chapman  (g)  ;  Seaward  v.  Willock  (A) ;  Barley  v. 
Martin  (i)  ;  Pyrke  v.  Waddingham  (k)  ;  Harvey  v. 
Toweli{l). 

Mr.  R,  Palmer  and  Mr.  Whitbread,  for  the  Defend- 
ant. The  property  being  leasehold,  the  testator's  niece 
took  for  life  only,  with  remainder  to  her  children; 
Knight  s.  Ellis  {m).  The  decision  in  the  case  of  Clare 
V.  Clare  (n),  that  under  a  gift  of  personalty  to  A.  for 
life,  and  after  his  death  to  his  issue  male  for  life,  &c., 
A.  takes  a  life  estate  only,  remains  unshaken  ;  for  not- 
withstanding that  case  has  been  stated  to  have  been 
repeatedly  overruled,  the  observation  only  applies  to 
the  second  point,  as  to  which  Lord  Talbot  held,  that 
a  bequest  of  personal  estate,  after  a  contingent  limi- 
tation 

(fl)  2  Keen,  57.  (A)  5  Etut,  198. 

(6)  6  Bcav,  350.  (t)  16  Com.  Bench  Rep.  683. 

{Cf  Pages  359,  496.  (k)  10  Hare,  1. 

(d)  3  Af«r.  176.  (/)  7  Hare,  231. 

(c)  1  Madd.  467.  (m)  2  ^v.  C.  C  570. 

(/)  1  East,  229.  (n)  Catet  temp.  Talbot,  21. 
(g)  1  P.  Wmt.  664. 
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tation  in  tail,  which  fails,  was  void  (a) ;  Re  WyncKs 
Trust  ifi)  ]  Forth  v.  Chapman  (c) ;  RaneUxgh  y.  Rane- 
lagh{d);  Stonor  v.  Carwenie);  Brook  y.  Taylor {f); 
Stokes  V.  Heron  {g) ;  Fearne's  Cont  Rem.  (A) ;  Prior 
on  Issued). 


Mr.  Roupell,  in  reply. 

The  Mabtbr  of  the  Rolls  directed  the  case  to  stand 
over  until  the  decision  on  appeal  in  Re  Wynch. 


The  Court  of  Appeal  having  on  the  14th  of  June^ 
1854y  affirmed  Wynch^s  case^  judgment  was  now  de- 
livered. 


Jtcne  27. 


The  Master  of  the  Rolls. 

The  question  in  this  case  is  one  of  considerable  im- 
portance; it  arises  on  the  construction  of  the  will  of 
William  Priddey,  and  is,  whether  the  words  "  issue  of 
her  body''  are  words  of  limitation  when  used  in  a 
bequest  of  personal  estate.  It  involves  the  case  of 
Knight  v.  Ellis  and  other  subsequent  cases  incon- 
sistent with  it.  When  this  case  was  argued  in  March 
last|  a  similar  case  of  Wynch's  Trust,  which  had  been 
decided  by  the  Vice-chancellor  Stuart,  was  cited ;  and 
as  it  was  then  under  appeal  before  the  Lord  Chancellor 
and  the  Lords  Justices,  though  thinking  that  the  words 
in  this  case  were  stronger  than  those  in  WyncKs  case, 

I  reserved 


(a)  See  Sugden*t  Vendors,  1 1th 
edit.  1108;  Fhipps  y.  Lord  Mul- 
grave,  3  Ves,  p.  616. 

(6)  1  Sm.^  Gif,  427,  aflSnned 
on  the  14th  June,  1854. 

(c)  1  P.  Wmt,  664. 

(d)  2  Afy[.  ^  K.  443. 


(e)  5  Sim,  264. 
( /}  Cited  ID  Casa  temp.  Talbot, 


23. 


(/?)  12  C/.  4- Fm.  161. 

(A)  Pages  409,  495  (9th  edit.). 

(i)  Page  263. 
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I  reserved  my  judgment  until  the  decision  in  that  case 
had  been  given.  That  case  has  now  been  affirmed^ 
and  the  decision  in  Kniyht  ?.  Ellis  upheld  by  the  Lord 
Chancellor  and  Lord  Justice  Turner ^  Lord  Justice 
Knight  Bruce  having  expressed  no  opinion  on  that 
point.  The  word  ''  issue"  was,  however^  held  a  word  of 
purchase. 

I  cannot  distinguish  this  case  From  WyncKs  case^ 
and  the  expressions  are  stronger  here  than  in  that  case. 
I  must  therefore  declare  that  Mrs.  Freame  took  only 
an  estate  for  life  with  remainder  to  her  children. 

I  express  no  opinion  of  my  own,  considering  myself 
bound  by  the  decision  in  Wynch^s  case. 


March  25,  29.  WEBB  V.  HAYCOCK. 

April  22. 
Slight  reliance     A  ^   inquiiy  was  directed  to  ascertain  who  were  the 

thfd^lwi^  ^  "^^^  ^^  ^^^  ^^  ^"^*  TTA^a^/y  living  at  his  de- 

lions  ofde-       cease  on  the  3lst  of  December,  1835. 
ceased  persons, 

b^ifn  made*  Elizabeth  Haycock  was  admitted  to  have  been  the  first 

before,  but  re-  cousin  of  Hugh  Wheatly,  ex  parte  paterna,  at  the  time 

afUr  the  cause  ^^  '^'^  death,  and  the  Defendant  was  her  representative. 

of  litigation  Xhe 

has  arisen. 

Such  evidence  is  usually  given  with  minute  particularity,  but  is  subject  to  no  worldly 

sanction. 

Declarations  of  deceased  members  of  the  family  afford  important  evidence,  on  ques- 
tions of  pedigree,  if  supported  by  entries  and  documents,  but  the  Court  has  been  com- 
pelled to  reject  a  case  which  depends,  exclusively,  on  evidence  of  such  declarations. 

In  pedigree  cases,  resting  on  the  declarations  of  deceased  persons,  the  Court  is 
compelled  to  regard  with  great  suspicion  the  evidence  of  persons  interested. 

It  requires  very  strong  evidence  to  satisfy  the  Court,  that  a  parish  register  is  not  to 
be  trusted,  in  so  material  a  matter  as  the  Christian  name  of  a  child  whose  baptism  is 
recorded. 

In  pedigree  cases,  the  question  usually  mainly  turns  on  one  link  in  the  pedigree. 
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The  Plaintiff;  Webh,  claimed  to  be  the  first  cousin  of       1864. 
Hugh  Wheatly,  ex  parte  materna. 

The  father  of  Hugh  Wheatly  was  William  Wheatly, 
whoy  in  1761,  married  Elizabeth  Hvghes.  The  mother 
of  the  Plaintiff*  was  Margaret  Hughes^  who  married 
Richard  Webb  in  1763,  and  had  a  sister  named  £/t- 
zabeth  Hughes^  and  the  question  was  whether  this 
Elizabeth  Hughes  (who  married  Webb)  was  the  same 
person  as  the  Elizabeth  Hughes  who  married  William 
Wheatly. 

The  case  arose  in  Chambers,  and  was  referred  to 
Court,  when  it  was  argued  by 

Mr.  Lloyd  and  Mr.  Smith,  for  the  Plaintiff! 

Mr.  R.  Palmer,  for  the  Defendant. 

The  Mastbr  of  the  Rolls  reserved  judgment. 


The  M  ASTER  of  the  Rolls.  jpru  22. 

As  is  usual  in  such  cases,  the  question  mainly  turns 
on  one  link  in  the  pedigree. 

The  registers  of  the  parish,  which  are  produced^ 
throw  much  less  light  on  the  subject  than  is  usually  the 
case,  and  this  obscurity  arises  from  the  great  number  of 
families  of  the  name  of  Hughes  which  appear  to  have 
lived  in  this  parish  at  this  time.  The  heads  of  two  of 
these  families,  at  least,  were  William  Hughes  and  Anne, 
his  wife. 

VOL.  XIX.  A  A  I  mention 
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1854.  I  mention  those  entries  in  the  register  which  appear 

to  me  to  be  material  to  this  question.  [His  Honor 
stated  them.'] 

It  would  be  difficulty  if  not  impossible,  to  collect  any 
definite  pedigree  from  these  entries  contained  in  those 
books,  and  extraneous  evidence  of  some  sort  is  required 
to  connect  and  unite  them  in  such  a  manner  as  to  show 
that  the  Margaret  who  married  Richard  Webb  was  the 
daughter  of  William  Hughes,  of  Burlawton,  and  Anne 
his  wife,  and  that  Elizabeth^  the  daughter  of  William 
Hughes  and  Anne  his  wife,  who  was  baptized  in  Oo- 
tober,  1719,  was  the  sister  of  Margaret ,  and  the  person 
who,  at  Litchfield,  in  1761,  married  William  Wheatfy, 
and  was  buried  afterwards  at  Newport,  in  April,  1778. 

The  evidence  by  which  this  is  attempted  to  be  done  is 
to  be  found  in  a  series  of  affidavits,  which  I  will  con- 
sider in  conjunction  with  each  other  and  the  entries  in 
the  register. 

.  Before  I  do  so,  I  must  repeat  the  observation  I  have 
repeatedly  made  in  these  cases,  as  to  the  slight  reliance 
which  the  experience  I  have  had  of  these  cases  compels 
me  to  pay  to  the  declaration  of  persons,  said  to  have  been 
made  before,  but  remembered  after  the  cause  of  litiga- 
tion has  arisen.  [His  Honor  here  minutely  examined 
the  evidence."] 

The  objection  to  Btetoster^s  evidence  is  this — that,  in 
order  to  establish  the  relationship,  which  it  is  the  object 
of  his  evidence  to  establish,  it  is  essential  to  suppose,  that 
in  the  entrain  the  parish  register  of  7th  of  JforcA,  1716, 
of  the  baptism  of  a  daughter  of  William  Hughes  and  Anne 
his  wife,  a  gross  error  was  made,  and  that  the  name 
Sarah  is  inserted  in  lieu  of  the  name  of  Anne,  which 

ought 
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ought  to  have  been  there  written,  inasmuch  as  through-  1864. 
out  the  register  there  does  not  appear  to  be  any  entry 
of  the  baptism  of  Anne^  the  daughter  of  William  Hughes 
and  Anne  his  wife.  It  is  impossible  for  me  to  assent  to 
this  conclusion.  Unfortunately,  parish  registers  are 
frequently  tampered  with,  and  these  are  not  free  from 
some  attempts  of  this  character,  as  in  some  places,  words 
in  a  different  writing  have  been  occasionally  interlined. 
To  these  interlineations  I  pay  no  attention.  No  inter- 
lineation, however,  exists  here ;  the  entry  in  question 
stands  exactly  as  it  did  when  it  was  made,  and  it  would 
require  very  strong  evidence  to  satisfy  me,  that  the 
register  is  not  to  be  trusted,  in  so  material  a  matter  as 
the  christian  name  of  a  child  whose  baptism  is  recorded. 
The  only  evidence  offered  to  support  it  is,  that  an  error 
appears  in  the  same  register  with  regard  to  the  name  of 
a  man  who  was  buried,  and  that  this  alteration,  if  made, 
would  accord  with  the  evidence  given  by  this  and  other 
witnesses  of  the  pedigree  of  the  Plaintiff.  The  evidence 
of  this  witness,  therefore,  does  not,  in  my  opinion, 
advance  the  case  of  the  Plaintiff. 

[His  Honor  next  referred  to  the  evidence  of  several 
other  witnesses,  and  observed :'}  The  minute  particularity 
of  this  evidence,  which  cannot  be  contradicted  by  any 
living  witness,  has  noeffect  on  my  mind.  1  have  in  several 
cases  been  compelled,  by  the  force  of  the  evidence 
arising  from  documents,  to  feel  no  doubt  in  rejecting 
evidence,  of  a  similar  nature,  given  with  the  most  striking 
and  curious  minuteness.  In  fact,  it  is  very  rare  to  find 
a  case  in  which  the  evidence  of  the  declaration  remem- 
bered is  not  supported  by  curious  and  minute  details. 
All  the  evidence  to  support  the  Plaintiff's  case  rests  on  the 
recollection  of  declarations  of  deceased  persons,  and 
which  are  deposed  to  by  the  Plaintiff,  by  his  daughter, 
aa2  by 
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1854.        by  b'^  ^^^  niecesy  and  by  Elizabeth  Boycoi  and  by 
Elizabeth  Lawley. 

It  is  not  supported  by  the  entriea  in  the  parish 
registers,  it  is  ittconsistent  with  the  inference  naturally 
to  be  drawn  from  several  of  these  entries^  and  the 
attempt  to  reconcile  these  entries  with  the  pedigree, 
suggested  on  the  part  of  the  Plaintiff,  requires  that  it 
should  be  believed  that  the  Anne  (the  sister  of  the 
Plaintiff's  mother)  who  married  William  Paddy,  was 
erroneously  entered  in  the  parish  register  as  Sarah, 
when  she  was  really  Anne. 

In  regarding  cases  of  this  nature  the  Court  is  com- 
pelled to  look  with  great  suspicion  on  the  evidence  of 
persons  so  materially  interested,  as  the  Plaintiff,  his 
daughter,  and  his  nieces.  The  only  important  witnesses 
who  may  be  considered  to  be  free  from  these  influences 
are  Elizabeth  Lawley  and  Elizabeth  Boycot,  but  their 
evidence,  unsupported  by  any  entries  in  parish  registers, 
by  any  deeds  or  contemporaneous  documents,  is  not 
sufficient  to  establish  the  case  of  the  Plaintiff.  I  am 
compelled,  as  I  have  already  stated,  in  these  cases,  to 
disregard  declarations  remembered  and  given  in  evidence 
for  the  first  time  after  the  necessity  of  the  case  has 
arisen;  always  given  with  a  minute  particularity  (as  in 
this  case,  the  feeling  of  the  arm  and  the  clothes  with  the 
yellow  kerseymere  waistcoat)  and  given  also  subject  to 
no  worldly  sanction,  but  with  the  certainty,  that  whether 
true  or  false,  no  personal  risk  or  liability  is  thereby  in- 
curred, so  far  as  regards  temporal  punishment. 

I  am  far  from  saying,  that,  occasionally,  declarations 
by  members  of  the  family  so  given  may  not  constitute 
most  impoHant  and  valuable  evidence ;  but  when  this 
is  the  case,  it  is  because  it  is  explained  and  supported  by 

entries 
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entries  and  docaments  which  cannot  be  misrepresented^ 
and  which  were  made  before  the  question  had  arisen. 
I  have  found  myself  compelled  to  reject  a  case  which 
depends  exclusively  on  evidence  of  this  description. 
This  isy  in  my  opinion,  the  case  here,  with  tliis  further 
observation,  that  it  is  inconsistent  withr  the  inference  to 
be  drawn  from  documents  made  before  the  death  of  the 
son  of  the  testator. 


In  my  opinion,  the  Plaintiff  has  not  made  out  his  re- 
lationship. 

NoTB.— See  Crouch  v.  Hooper,  16  Beat.  182. 


FRANCIS  V.  BROOKING. 

T>Y  will,  dated  the  I2th  of  February,  1830,  Mary 
■^  Clurdon  bequeathed  a  sum  of  stock  (now  repre- 
sented by  924/.  1  Is.  6d.,  3^1.  stock)  to  her  niece,  Anne 
Palmer,  for  life,  and  after  her  decease,  to  be  equally 
divided  between  all  her  children,  when  her  youngest 
child  was  twenty-one  years  of  age,  absolutely.  The 
testatrix  died  in  1843,  leaving  ^nne  Palmer  surviving. 

Anne  Palmer  had  two  children,  both  of  whom  at- 
tained twenty-one.  One  of  them  was  the  Plaintiff, 
Anjie  Lamble  Francis,  the  wife  of  W.  F.  H,  Francis. 

Mr.  and  Mrs.  Francis  were  married  on  the  13th  of 
October,  1842,  but  no  settlement  was  made  on  the 
marriage. 

On  the  14th  of  July,  1849,  Francis  took  the  benefit 

of 
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A  sum  of 
462/.  stock,  to 
which  a  mar- 
ried woman, 
the  wife  of  an 
insolvent,  was 
entitled,  in  re- 
mainder and  in 
her  own  right, 
at  the  time  of 
the  insolvency, 
having  fallen 
into  posses- 
sion, a  settle- 
ment of  the 
whole  sum, 
after  payment 
of  costs,  was 
directed  to  he 
made  for  the 
benefit  of  the 
wife  and 
children, 
against  a  pui^ 
chaser  from 
the  official  as- 
signee of  the 
husband. 
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of  the  Insolvent  Debtors  Act;  and  on  the  5th  of  April, 
185  ly  the  official  assignee  sold  and  assigned  to  the  De- 
fendant John  Rowe  Brooking^  the  moiety  of  the  stock 
to  which  Francis  was  or  should  thereafter  become  en- 
titled^ in  right  of  his  wife,  upon  the  death  of  Mrs. 
Palmer. 

Mrs.  Palmer  died  on  the  4th  of  ilfarcA,  1864,  where- 
upon the  Plaintiff  filed  a  claim,  stating  that  she  had 
three  children  now  living ;  that  her  husband  was  a  car- 
penter, and  earned  Zs.  a  day;  that  since  his  insol- 
vency, he  had  been  in  embarrassed  circumstances,  and 
unable  to  maintain  her  children ;  and  she  claimed  to  have 
the  whole  moiety  of  the  924/.  1  Is.  Qd.  stock  settled  for 
the  benefit  of  her  and  her  children. 

Mr.  Follett  and  Mr.  Nichols  for  Mrs.  Francis,  cited 
In  re  Cutler  {a);  Dunkley  v.  Dunkley{b)\  Scott  v. 
Spashett  (c);  Marshall  v.  Fowler  (cZ). 

Mr.  B.  Palmer  and  Mr.  Karslake  for  the  Defendant 
Brooking,  There  are  two  classes  of  cases  in  which  a 
wife's  equity  extends  to  the  whole  of  the  fund;  first, 
where  the  husband  has  deserted  his  wife,  and  left  her 
no  means  of  support ;  and  secondly,  where  he  has  al* 
ready  received  his  wife's  property  without  having  made 
any  settlement  on  her.  Here  the  case  is  difierent,  for 
the  wife  has  not  been  deserted,  atid  the  Defendant  is  a 
purchaser  for  valuable  consideration  from  the  assignees. 
They  cited  Napier  v.  Napier  (e),  in  which  the  fund, 
1,000/.,  was  divided  between  the  wife  and  the  assignees 
of  an  insolvent. 

Mr. 

(a)  14  Beav.  220.  (d)ie  Beav.  249. 

(6)  2  De  G.  Macn,  if  G.  390.  (e)  1  Drury  ^  War.  407. 

(c)  3  Macn.  4*  G.  599. 
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Mr.  Gill,  for  W.  C.  Palmer,  who  was  entitled  to  the 
other  moiety  of  the  fund. 

The  Master  of  (he  Rolls. 

I  think  the  whole  fund  is  not  too  much  to  give  to  the 
wife,  but  the  costs  of  the  purchaser  and  of  all  parties 
must  first  be  paid  out  of  it.  The  fund  must  be  trans- 
ferred into  Court,  and  the  balance,  after  payment  of 
costs,  must  be  invested,  and  the  dividends  paid  to  Mrs. 
Francis  for  her  separate  use  for  life,  and  after  her  de- 
cease for  her  children. 


Francis 

V. 

Brooking. 


HART  t;.  CLARKE. 

June  7,  9. 
TN  November,  1848,  the  Plaintiff  J7ar^,  the  Defendant  In  the  absence 
^  Clarke,  with  two  other  persons  {Home  and  Chap-  puf*t?oMhe' 
man),  agreed  to  work  the  Qvldscope  Mine,  on  the  cost-  shares  of  a  co- 
book  system,  and  an  existing  interest  therein  (a  take  ^  mining  con- 
note) was  purchased  in  the  name  of  Hart.  ^em,  con- 

ducted  on  the 
cost-book 

By  an  entry  in  the  cost-book,  dated  the  16th  of  No-  2^"^^^^^  foj 

venAer,  1848,  it  was  resolved,  ''  That  these  mines  be  non-payment 

1  1  of  the  calls. 
worked  The  lea«e  of 
a  mine  was  taken  by  three  persons,  who  agreed  to  work  it  on  the  cost-book  system. 
The  Plaintiff,  one  of  them,  made  default  in  paying  his  cdlls,  and  thereupon  the  others 
purported  to  forfeit  his  shares,  and  they  dissolvMi  the  partnership,  and  the  mining 
operations  were  thenceforward  proseaited  without  any  contribution  or  assistance  from 
the  Plaintiff.  About  a  year  after,  there  being  rumours  of  success,  the  Plaintiff 
claimed  to  be  a  partner,  and  three  and  a  quarter  years  after  the  exclusion  he  filed 
a  bill  to  obtain  a  share  of  the  property.  The  forfeiture  bein^  held  ineffectual,  but 
the  dissolution  valid,  the  Master  of  the  Rolls  was  of  opinion,  that,  having  regard  to 
the  speculative  nature  of  mining  operations,  the  Plaintiff  was  not  entitled  to  a  share  of 
the  profits  as  a  continuing  partner,  but  only  to  his  share  of  the  assets  at  the  dissolution, 
and  to  the  profits  subsequently  attributable  to  its  employment  in  the  concern.  The 
Lords  Justices  took  a  different  view  of  the  Plaintiff's  rights. 


360  CASES  IN  CHANCERY. 

1854.  worked  on  the  cost-book  system,  as  recognized  in  Corn- 
wall^  or  such  other  system  as  the  Directors  hereinafter 
named  shall  deem  more  expedient.  That  meetings  be 
held  monthly,  and  that  three  Directors  do  form  a 
quorum.  That  where  occasion  requires,  the  chairman 
shall  have  a  casting  vote;  provided  always,  that  when 
four  proprietors  are  present,  and  the  chairman  exercises 
his  privilege  of  giving  a  casting  vote,  the  subject  so 
decided  shall  be  confirmed  at  a  meeting  which  shall  be 
called  specially  for  that  purpose.  That  this  society  be 
called  *The  Ooldscope  Mining  Company.'  That  the 
sum  of  1,500/.  be  raised  in  six  shares  of  250/.  each,  pay- 
able by  instalments,  the  said  number  of  shares  being 
agreed  to  be  held  as  hereafter  mentioned  ;  that  is  to  say, 
Mr.  A.  R.  Clarke  two  shares,  Mr.  C  N.  P,  Chapman 
two  shares,  Mr.  O*  W.  Horn  one  share,  Mr.  T.  Hart 
one  share." 

Nothing  was  said  as  to  the  forfeiture  of  shares. 

Horn  withdrew  from  the  Company,  and  thereupon 
the  following  entries  were  made  in  the  cost-book : — '*  On 
the  12th  of  January,  1849,  it  was  resolved  that  the  one- 
sixth  share  in  the  Goldscope  Mining  Company,  late  in 
the  possession  of  Mr.  G.  W.  Horn,  be  taken  by  Messrs. 
Clarke,  Chapman,  and  Hart,  in  the  proportion  of  one- 
third  part  to  each  proprietor.    6th  March,  1849.*' 

•*  We,  the  undersigned,  hereby  engage  to  fulfil  the 
conditions  before  recited,  but  limit  our  responsibility  for 
payment  of  costs,  as  also  our  claims  to  advantage,  to 
the  extent  of  the  number  of  shares  held  by  us  in  the 
GoldscopeM.m\n%  Company,  according  to  the  principles 
of  the  cost-book  system,  as  recognized  in  Cornwall  and 
Devonshire.^* 

This 
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This  was  signed  by  Clarke^  Chapman,  and  Hart,  and 
these  minutes  formed  the  only  agreement  for  the  part- 
nership. 

On  the  29th  of  February,  1849,  the  owner  of  the 
estate  granted  a  lease  of  the  mines  and  minerals  to 
Hart,  Clarke,  and  Chapman,  fot  twenty«one  years,  at  a 
royalty. 

The  mining  operations  were  carried  on  under  the 
management  of  the  Plaintiff  Hart,  for  the  benefit  of 
the  three  co-adventurers,  Hart,  Clarke  and  Chapman, 
down  to  November,  1849,  when  C/arA«  became  manager. 
In  the  course  of  the  operations,  calls  were  made  on  the 
adventurers  fo  supply  the  necessary  funds  for  its  pro- 
secution, which  the  Plaintiff  Hart  was  unable  to  pay. 
In  answer  to  applications  for  the  calls,  the  Plaintiff,  in 
a  letter  of  the  27th  of  November,  1849,  written  to 
Clarke,  observed,  "  If  I  cannot  pay  my  calls,  my  share 
in  the  Goldscope  will  be  adverted  to  in  our  next  meeting, 
and  when  notice  has  been  given  of  the  intention  of  the 
company,  they  will  be  forfeited,  unless  the  money  be 
paid.  This  is  the  usual  mode  of  proceeding,  and  which 
I  shall  endeavour  to  avoid." 

On  the  3rd  of  April,  1860,  Chapman  gave  Hart 
notice,  that  unless  his  arrears  were  paid  before  the  30th, 
''  his  shares  woiild  be  declared  forfeited  in  accordance 
with  the  company's  agreement."  And  on  the  same 
day,  the  Plaintiff,  in  a  letter  to  Chapman,  stated,  "you 
must  know,  or  ought  to  know,  you  can  only  dissolve 
our  partnership  with  my  consent,  and  that  you  possess 
no  power  to  forfeit  my  shares." 

On  the  16th  of  April,  1860,  at  a  meeting  of  Chapman, 
Hart  and  Clarke,  the  following  minute  was  entered  in 
the  cost-book.    "  The  chairman  reported,  that  notice  of 

forfeiture 
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1854.  forfeiture  had  been  given  to  Mr.  Hart  of  bis  sbares,  if 
the  arrears  of  calls  on  them  were  not  paid  on  or  before 
the  30th  instant." 

At  a  similar  meeting  on  the  3rd  of  May^  1850,  at 
which  Clarke  and  Chapman  alone  were  present,  after 
reading  a  letter  of  the  Plaintiff  of  the  3rd  of  May^  **  the 
Company  granted  an  extension  of  time,  with  the  view  of 
further  endeavouring  to  facilitate  the  payment  of  his 
arrears,  or  of  his  making  some  satisfactory  settlement 
with  the  Company ;  such  extended  period  to  cease  on 
Wednesday y  the  15th  instant."  Notice  of  this  was  given 
on  the  following  day,  when  Hart,  in  a  letter  to  Chap^ 
man,  repeated,  **  you  have  no  power  to  deprive  me  of 
my  share  of  the  leasehold  property  we  possess." 

The  Defendant's  evidence  stated,  that  at  a  meeting  on 
the  31st  of  May,  1850,  it  was  resolved,  ''that  the  Plain- 
tiff's shares  in  the  said  adventure-  should  be  and  were 
then  forfeited."  But  there  was  no  entry  thereof  in  the 
cost-book.  Clarke  afterwards,  in  a  letter  to  the  Plain- 
tiff, dated  \n  August,  1850,  stated,  that  he  and  Chapman 
had,  since  the  4th  of  May,  been  desirous  to  afford  ample 
time  for  the  settlement  of  his  debts,  and  requesting  im- 
mediate payment,  and  he  added, ''  every  day  is  increasing 
your  proportion  of  costs  in  the  adventure." 

Clarke  and  CAa/>ma7t.  continued  to  work  the  mine  at 
a  considerable  expense,  and  apparently  without  success. 
No  communication  subsequently  took  place  between 
them,  and  the  Plaintiff  neither  paid  up  his  calls,  nor 
assisted  or  interfered  in  the  prosecution  of  the  adventure. 
On  the  15th  of  April,  1851,  a  small  quantity  of  lead 
having  been  raised,  Hart  wrote  to  Claris  and  Chapman, 
stating,  that  **  it  was  with  much  pleasure  I  heard  of  our 
success  in  the  mine,"  and  asking  accounts.    On  the  3l8t 

of 


Hart 
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of  October,  1861,  tbe  Plaintiff  applied  to  Clarke  and  1864. 
Chapman,  requesting  **  tbe  particulars  of  your  proceed- 
ings in  our  joint  undertaking."  On  the  Ist  of  No- 
vember,  1851,  Clarke  replied  to  Hart,  and  referred  bim  Clarke. 
to  his  former  letters,  and  stated,  that  if  he  considered 
himself  entitled  **  to  any  further  information,  all  I  can  say 
is  the  law  is  open  to  you,  and  tbe  sooner  you  proceed 
to  it  the  better."  On  the  10th  of  November,  1861,  Hart 
wrote  to  the  Defendant  Clarke  as  follows : — ''  When  I 
wrote  you  last,  it  was  in  the  hope  that  by  this  time  you 
would  have  seen  the  folly  of  the  course  you  have  taken. 
However,  as  it  appears  otherwise,  so  let  it  be.  We 
shall  all  be  out  of  pocket  until  success  shall  enable 
US  to  repay  all  that  has  been  expended  in  this  unfor- 
tunate speculation.  Should  brighter  days  come,  ^pd 
you  should  resist  the  payment  of  my  proper  proportion 
of  the  interest  I  hold  in  this  property,  I  shall  take  ad- 
vantage of  tlie  kind  advice  you  have  bo  gratuitously 
given,  and  let  the  law  render  me  that  justice  you  appear 
to  be  so  little  acquainted  with ;  but  I  shall  not  be  dis- 
posed to  consult  tbe  Lord  Chancellor  until  our  mine  or 
mines  yield  sufficient  to  pay  law  charges.  Thus,  yon 
will  observe,  you  will  remain  in  peaceful  possession  of 
your  wrong  doing,  until  I  find  your  intention  to  defraud 
me  of  my  right  is  manifest  by  the  (act,  and  then,  if  not 
before,  you  shall  hear  of  your  most  obedient. 

T.  Hart:' 

Tbe  Plaintiff  took  no  proceedings  until  the  27th  of  Au- 
gusty  1853,  when,  after  some  correspondence  between  the 
solicitors,  he  filed  this  bill  against  Clarke  and  Chapman^ 
to  have  the  alleged  partnership  wound  up,  the  accounts 
taken,  and  the  lease  and  property  realized,  and  for  the 
payment  to  the  Plaintiff  of  his  shares. 

As  to  the  right  to  forfeit  the  shares  under  the  cost- 
book 
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1854.  book  syBteiDy  the  evidence  was  contradictory,  but  the 
balance  was  clearly  in  favour  of  there  being  no  such 
power  in  Cornwall. 

The  effect  of  the  evidence  was  as  follows : —  Taylor ,  the 
elder,  and  Taylor,  the  younger,  the  former  of  whom  had 
for  fifly-five  years,  and  the  latter  for  twenty-five  years, 
been  extensively  engaged  in  the  management  of  mines 
in  Cornwall,  Devonshire,  and  other  parts,  denied,  that 
according  to  the  cost-book  system,  as  recognized  in 
Cornwall,  there  was  any  power  of  forfeiting  shares  for 
non-payment  of  the  calls,  except  by  express  stipulation. 
This  was  supported  by  the  evidence  of  Bennallach,  who 
had  practised  in  the  Stannaries  Courts  forty  years,  and 
thcL  opinion  of  Mr.  Smirke,  the  Vice- Warden  of  the 
Stannaries  of  Cornwall,  who  stated  the  practice  to  be 
in  the  Stannaries  Court,  under  such  circumstances,  to 
be,  to  sell  the  shares,  and  hand  back  the  surplus. 

On  the  other  hand,  Snell,  who  had  been  engaged 
fifteen  years  in  working  mines  in  Devonshire  and  Com' 
wall,  and  Watson^  who  for  five  years  had  been  secretary 
of  twenty- two  mining  companies  conducted  on  the  cost* 
book  system,  and  Graham,  who  for  four  years  had  been 
a  Director  of  like  companies,  stated  that  according  to 
principle  and  usage  of  the  cost-book  system,  shares 
might  be  forfeited  on  the  non-payment  of  calls. 

Mr.  iJ.  Palmer  and  Mr.  W.  W.  Cooper,  for  the 
Plaintiff,  contended,  first,  that  the  Defendants  had  no 
right  to  forfeit  the  Plaintiff's  shares.  Secondly,  that 
no  forfeiture  had  ever  been  duly  declared.  Thirdly, 
that  the  threatened  forfeiture  had  been  subsequently 
waived.  And  on  the  whole,  that  the  Plaintiff  was 
entitled  to  have  his  share  and  interest  in  the  partner- 
ship ascertained  and  paid  to  him. 

Mr. 
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Mr.  Roitpell,  Mr.  Cochrane  and  Mr.  Tapping^  for  the        1854. 
Defendant  Clarke,  and 


Mr.  Folleti  and  Mr.  Springall  Thompson,  for  Chap- 
man, Firsty  by  the  principles  of  the  cost-book  system, 
when  a  co-adventurer  fails  to  pay  up  calls,  his  shares 
may  be  forfeited,  and  the  Plaintiff  admitted  such  to 
be  the  law  and  practice  by  his  letter  of  the  27th  of 
November,  1849.  Secondly,  in  this  case,  the  shares 
have  been  duly  forfeited,  after  ample  notice.  Thirdly, 
by  the  ordinary  law  of  partnership,  as  applied  to  mining 
operations,  a  party  in  default  cannot  stand  by  and  watch 
the  result  of  the  operation  of  a  mine,  which  is  at  all 
times  an  uncertain  and  hazardous  speculation,  and  if,  by 
chance,  it  turns  out  profitable,  then,  for  the  first  time, 
come  forward  and  claim  a  share  in  the  profits,  which 
have  been  realized  at  the  risk  and  expense,  and  by  the 
exertions  of  other  persons.  That  principle  has  been 
acted  on  in  several  cases,  as  in  Senhouse  v.  Christian  (a) ; 
Norway  v.  RoweQ)),  and  Prendergast  v.  Turton(c), 
In  Norway  v.  Iiowe{b),  it  appeared,  that  in  1806, 
Hanley  had  obtained  a  grant,  to  him  and  his  co-partner, 
of  a  liberty  to  work  some  mines  for  twenty-one  years. 
He  divided  his  interest  into  sixty-four  shares,  one  of 
which  was  sold  to  Rowe,  Hanley  died  in  1808,  and  there- 
upon Rowe  took  to  the  mines,  obtained  a  new  lease,  and 
worked  them  at  a  very  considerable  expense,  unassisted 
by  the  other  shareholders.  The  Plaintiff  (the  adminis- 
trator of  Hanley)  filed  a  bill  in  1812,  to  make  Rowe 
account  as  a  trustee  for  the  profits.  Upon  a  motion 
for  a  Receiver,  Lord  Eldon  thus  adverted  to  the  point 

in 


(a)  Stated  in  9  Fei.  pp.  157,  ^6)  19  Vei,  143. 

158  ;  and  see  po$t,  p.  356.  (c)  1  Y.  ^  Coll.  (C.  C.)  98. 
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1854. 


1795. 

Feb.  24,  27. 
Mar.  4,  6,  7. 

Sbnhousb 
Christian. 


in  question : — ''  In  the  case  of  Senhouse  v.  Christian  (a) 
(which  I  remember),  Lord  Rosslyn  advanced  a  doctrine 
with  regard  to  mining  concerns,  upon  which,  at  least, 
the  Court  would  not  refuse  to  act,  without  great  con- 
sideration ;  holding,  that  if  the  PlaintiiT,  not  having  the 
legal  interest,  stands  by,  suffering  the   Defendant  to 

incur 


(a)  The  following  is  a  brief  outline  of  this  case  :— 

In  1755,  Lord  Egremontf  heing  tenant  in  tail  with  a  power  of 
leasing  for  twenty-one  years,  demised  the  Broughton  Collieries  to 
SenAotatf  Chrittian  and  four  other  co^partners  and  co-adventurers. 
He  was  willing  to  grant  a  lease  for  thirty-one  years,  hut  not  haying  suf- 
ficient power,  he  signed  a  memorandum  promising  to  renew  the  lease 
so  as  to  extend  the  term  to  thirty-one  years,  and  he  thereby  earnestly 
requesting  his  heirs,  &c.  to  fulfil  his  intention.  In  1760,  he  renewed 
the  lease  for  twenty-one  years,  thus  extending  the  term  to  the  year 
1781.  The  six  lessees  entered  into  articles,  dated  in  1755,  arranging 
the  terms  on  which  the  collieries  should  be  worked,  and  they  pro- 
ceeded to  work  them  accordingly.  In  1 763,  it  was  thought  preferable 
that  the  collieries  should  be  worked  by  one  person  than  by  a  company, 
and  on  the  I9th  of  September^  1763,  five  of  the  lessees  assigned  to 
Chriilian  their  interest  in  the  lease  or  in  any  future  lease  thereafter 
to  be  granted,  and  in  the  waggons  and  working  plant  Christian, 
on  his  part,  agreed  to  work  the  collieries  during  the  term  and  any 
further  term  as  should  be  granted  to  the  lessees,  and  to  pay  them 
ninepence  a  ton  on  the  coal  gotten.  In  1776,  in  anticipation  of  the 
expiration  of  the  lease,  the  parties  interested  presented  a  memorial  to 
the  succeeding  Lord  Egremont  for  a  renewal  of  the  lease  for  five 
years,  in  accordance  with  the  promise  of  his  ancestor.  This  he  would 
only  consent  to  do  on  certain  new  terms  and  restrictions,  which  would 
injuriously  afiect  the  interests  of  Christian  under  the  deed  of  1763. 
Christian  therefore  declined  acceding  to  it,  unless  on  the  terms  of 
some  modifications  being  made  in  respect  to  his  liabilities  to  the 
others  under  the  deed  of  1768.  No  agreement  was,  however,  come 
to  between  the  parties  in  respect  thereof. 

All  the  original  parties  had  died  prior  to  1 780,  but  they  were  all  re- 
presented in  the  suit. 

In  Jprilf  1781,  the  other  parties  interested  (exclusive  of  Christian), 
being  advised  they  could  do  so,  applied  for  a  renewal  to  them  on  the 
terms  proposed  by  the  lessor,  but  it  turned  out,  that  in  the  meantime, 
Christian  had,  on  the  27th  of  September,  1780,  entered  into  a  contract 
with  Lord  Egremojit  for  a  lease  of  the  collieries  for  twenty-one  years, 
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incur  great  expense  and  risk^  that  is  a  case  not  to  be  ad-  1864. 
mitted  in  a  Court  of  Equity.  Consider  the  nature  of 
such  a  concern ;  it  frequently  remains  for  years  in  the 
most  hopeless  state ;  and  may,  at  last,  be  rendered  pro- 
fitable, by  an  adventurous  speculator,  embarking  pro- 
perty of  his  own  and  others  in  the  pursuit  The  specu- 
lation is  very  hazardous;  perhaps  when  you  have  a 
golden  prospect,  the  whole  may  fail.  I  have  known 
a  copper  mine  producing  20,000/.'a  year,  and  the  next 
week  worth  nothing ;  and  that  is  as  true  of  coal  mines. 
There  are  persons  who  will  stand  by  and  see  the  expen- 
diture incurred ;  if  it  turns  out  profitable,  set  up  their 
claim;  if  otherwise,  have  nothing  to  do  with  it.  It 
deserves  great  consideration,  whether  the  Court  would 
interfere  even  by  decree,  much  less  on  motion." 

In  Prendergast  v»  Turt(m{a),  it  appeared,  that  in 
1828,  the  Plaintifis,  shareholders  in  a  mining  company, 

after 

in  his  own  Dame  and  on  bis  own  account,  and  on  the  Ist  day  of  June, 
1781,  a  lease  had  accordingly  been  granted  to  bim.  The  original  lease 
expired  at  Mid$ummer,  1781|  but  the  thirty- one  years  originally  in- 
tended to  be  granted  by  Lord  Egremont  would  not  have  expired  until 
Midtummer,  1786. 

The  Plaintifis,  in  Octoberf  1782,  threatened  to  take  proceedings  in 
Chancery  against  Christian,  but  they  did  nothing  until  the  23rd  of 
January f  1786,  when  they  filed  the  biU,  praying  that  Chritiian  might 
be  declared  a  trustee  for  them  of  the  new  lease  for  the  whole  term 
or  for  five  years,  and  that  he  might  be  compelled  to  account  for  the 
profits  since  Midtummer,  1781,  and  pay  the  sums  by  the  deed  of  1763 
covenanted  to  be  paid  by  him. 

Chrittian  under  the  new  lease  had,  within  the  five  years,  raised 
127,326  tons  for  exportation,  and  50,968  tons  for  country  consump- 
tion, amounting  in  value  to  about  26,000/^  He  insisted  he  was  en- 
titled to  the  whole  benefit  of  the  new  lease. 

The  cause  was  beard  on  the  24th  and  27tb  February,  and  4th,  6th 
and  7th  March,  1795,  when  *'  His  Lordship  did  order  that  the  Plain- 
tiffs' bill  do  stand  dismissed  out  of  this  Court  with  costs,  to  be  taxed 
&c." 

(a)  1  y.  *  C.  (C.  C.)  98. 
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'  1864.  after  paying  up  the  full  amount  of  their  shares,  refused 
to  make  any  further  advances,  necessary  to  carry  on  the 
operations  of  the  mine^  which,  up  to  that  time,  were  un- 
profitable. The  mine  was,  from  that  time,  carried  on  by 
the  Defendants  and  others,  and  after  some  years  became 
profitable.  The  Plaintiff  instituted  a  suit  in  1838, 
claiming  to  participate  in  the  profits,  but  Vice-Chan- 
cellor  Knight  Bruce,  after  referring  to  the  hazard,  fluc- 
tuation and  contingencies,  to  which  mining  speculations 
are  subject,  and  to  the  necessity  of  vigilance  in  asserting 
rights  respecting  them,  held,  that  the  Plaintiffs'  claim 
to  share  in  its  prosperity,  after  a  period  of  nine  years, 
during  which  they  rendered  no  assistance  to  the  con- 
cern, could  not  be  supported,  and  he  dismissed  the 
bill  (a). 

Mr.  12.  Palmer,  in  reply,  insisted  strongly  on  the 
peculiarity  of  the  facts  of  this  case,  in  which  the  Plain- 
tiff had  a  legal  interest  in  the  lease,  of  which  he  could 
not  be  deprived,  and  which  distinction  was  pointed  at 
in  Norway  v.  Rowe,  where  the  Court  adverted  to  the  case 
of  '^  the  Plaintiff  not  having  the  legal  interest,"  &c. 


June  9.  The  Mastbr  of  the  RoLLS. 

This  case  is  a  peculiar  one.  The  parties  have  agreed 
to  work  this  mine  for  their  mutual  benefit,  and  the  only 
terms  of  the  partnership  are  to  be  found  in  the  minutes 
of  the  meeting  of  the  16th  of  November,  1848,  which, 
however,  specifies  no  time  during  which  this  joint 
working  of  the  mine  is  to  be  carried  on.  It  appears  to 
me,  that  they  dealt  with  and  treated  it  as  a  partnership 
entered  into  between  each  other  for  working  this  mine 
for  their  mutual  benefit,  and  that  the  set  or  take  note, 

as 

(a)  This  decision  was  affirmed  by  Lord  Lyndhurti,  18th  November, 
1842. 
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as  well  as  the  lease^  was  obtained  for  the  benefit  of  the        1854 
whole  association  of  adventurers^  and  that  they  formed 
part  of  the  partnership  assets. 


I  have  considered  carefully,  but  I  am  not  satisfied, 
that  there  is  any  material  distinction,  as  regards  the 
partners,  between  the  equitable  and  the  legal  estate,  in 
parr  of  the  partnership  assets.  This  Court  considers 
those  things  done  which  ought  to  be  done,  and  the 
equitable  right  which  a  party  is  entitled  to  enforce  in  a 
Court  of  Equity  is  as  clear  and  distinct  a  right  as  if  it 
were  protected  by  the  legal  estate,  although,  undoubt- 
edly, there  are,  in  some  instances,  peculiar  advantages 
belonging  to  the  possession  of  the  legal  estate,  as  where 
the  equities  being  equal,  this  Court  will  not  interfere. 
But  if  the  lease  and  the  estate  are  really  partnership 
assets,  the  fact  of  the  lease  having  been  taken  in  the 
name  of  one  partner,  would  not,  in  my  opinion,  give  him 
any  peculiar  or  exclusive  right  against  his  co-partners. 

No  time  having  been  specified  during  which  the  part- 
nership was  to  be  carried  on,  the  rule  of  this  Court,  un- 
doubtedly, in  such  cases,  is,  that  a  partner  may  retire 
at  any  time  he  thinks  fit,  and  some  of  the  partners  may, 
if  they  please,  then  make  any  new  arrangement  they 
think  fit,  subject  to  working  out  the  rights  of  the  other 
partner.  But  I  must  here  express  my  opinion,  very 
distinctly  and  decidedly,  that  neither  the  evidence,  nor 
anything  arising  out  of  the  cost-book  principle,  can  jus- 
tify any  number  of  partners  in  excluding,  or  entitle  them 
to  exclude  another  partner,  upou  the  ground  of  a  for- 
feiture of  his  shares.  I  am  of  opinion  that  they  have 
no  power  simply  to  forfeit  his  shares,  and  say,  **  we  will 
take  all  the  money  you  have  embarked  in  the  concern, 
and  you  are  entitled  to  have  nothing  further  out  of  it." 
No  doubt,  under  the  special  provisions  contained  in  the 

VOL.  XIX.  B  B  deeds 
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1854.  deeds  of  settlement  of  some  joint  stock  companies,  that 
principle  might  exist,  but  I  am  of  opinion  that  no  such 
right  of  forfeiture  existed  here.  I  am,  however,  of 
opinion,  that  the  right  to  dissolve  the  partnership  did 
exist,  and  that  it  mattered  very  little  as  to  the  form  in 
which  it  was  done,  provided  it  appeared,  distinctly,  that 
a  dissolution  of  the  partnership  was  intended. 

It  is  to  be  observed,  also,  that  this  bill  is  not  framed 
upon  the  view  of  carrying  on  the  partnership  for  the 
benefit  of  the  Plaintiff,  but  he  claims  the  right  to  have 
the  partnership  dissolved,  upon  the  principle  that  he  is, 
at  this  time,  a  partner  in  it.  Although  I  am  of  opi- 
nion, that  the  Defendants  had  no  right  to  forfeit  the 
PlaintifTs  shares,  yet  I  think  that  they  had  a  right  to 
dissolve  the  partnership.  The  partnership  being  dis- 
solved against  the  Plaintiff,  he  might  either  acquiesce 
in  it  or  not.  If  he  did  not  choose  to  acquiesce  in  the 
dissolution,  he  might  resort  to  the  enforcement  of  such 
rights  as  the  law  would  give  him,  and  insist  that  he  was 
still  a  continuing  partner,  and  entitled  to  hold  the  others 
answerable  for  the  profits  during  the  whole  of  that  time. 
The  Defendants  swear,  and  there  is  no  denial  of  it,  that 
they  dissolved  the  partnership  on  the  31st  of  May^ 
1850;  that  notice  had  previously  been  given  in  his  pre- 
sence, that  if  he  did  not  pay  up  the  calls  this  forfeiture 
would  take  place,  and  that  a  month  after  they  put  an 
end  to  this  partnership.  Well,  if  after  that  he  had  said, 
''  I  will  insist  upon  being  a  partner,  you  have  no  right 
to  exclude  me,  at  all  events,  until  the  shares,  rights 
and  interests  of  the  parties  have  been  ascertained,  I  con- 
tinue a  partner,"  it  would  be  very  difficult  to  deny  his 
right.  But  this  Court  will  not  allow  a  partner  to  play 
fast  and  loose,  and  to  say,  *^  I  either  am  or  I  am  not  a 
partner,  as  it  may  suit  my  purpose." 

Now, 
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Now^  after  carefully  attending  to  the  correapondencei  1^64. 
I  am  of  opinion  that  this,  in  effect,  has  been  the  con- 
duct of  the  Plaintiff  in  this  niatter,  and  having  regard 
to  the  nature  of  the  property  itself,  which  is  so  liable  to  Claims. 
fluctuation,  his  personal  conduct  has  been  such  as  to 
exclude  him  from  the  principal  relief  which  he  asks 
here.  But  I  consider  him  entitled  to  some  relief,  which 
I  will  state  presently. 

The  reason  why  I  have  come  to  that  conclusion,  is 
this : — he  had  every  reason  to  believe,  and,  as  far  as  I 
can  make  out,  must  have  believed,  at  the  end  of  the 
month  of  April,  1850,  that  his  shares  had  been  forfeited 
by  reason  of  his  not  being  a  partner,  though  he  disputed 
the  Defendant's  right  so  to  do.  A  letter,  on  which  stress 
has  very  properly  been  laid,  was  afterwards  written  on 
the  26th  otAvgust,  1850,  by  Mr.  Chapman  to  the  Plain- 
tiff, stating  that  they  must  press  the  matter  if  he  does 
not  pay  the  money  speedily ;  that  is  an  undoubted  re- 
cognition that  they  were  willing  to  receive  him  as  a 
partner,  if  he  was  desirous  of  still  continuing  one.  But 
be  takes  no  notice  whatever  of  it;  he  does  not  avail 
himself  of  the  offer,  and  leaves  the  question  of  whether 
he  is  to  be  a  partner  or  not  totally  untouched  until  the 
month  of  April,  1861,  that  is  to  say,  for  one  year.  It 
is  obvious,  that  during  the  whole  of  this  time,  the  De- 
fendants could  not  have  disputed  that  the  Plaintiff  had 
ceased  to  be  a  partner,  if  the  Plaintiff  had  insisted  on 
it  The  Plaintiff  was,  however,  desirous  to  retain  the 
power  of  claiming  to  be  a  partner,  if  he  thought  fit. 
In  the  month  of  April,  1851,  he  writes  a  letter,  which 
appears  to  me  to  be  ambiguous,  but  he  says  he  hears 
of  the  success  and  he  asks  for  returns  of  the  product 
of ''  our  mines."  That,  no  doubt,  is  claiming  to  be  one 
of  the  partners.  To  that  no  answer  is  made  by  the 
Defendants,  and  it  is  contended,  that  that  amounts,  in 

B  B  2  fact. 
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1864.  fc^t,  to  an  acquiescence,  but  I  do  not  so  consider  it.  I 
consider  it  amounting  to  this: — ''You  have  no  right 
to  require  an  account,  we  take  no  notice  of  your  appli- 
cation." He  thereupon  takes  no  further  steps  in  the 
matter  for  upwards  of  six  months,  and,  in  October,  1851, 
he  writes  again,  and  there  is  an  answer  to  that  letter 
which  clearly  repudiates  any  claim  whatever,  and  say- 
ing ''  you  must  go  to  law,  if  you  claim  it  ;*  upon  this 
he  writes  a  letter,  saying,  "  I  shall  go  to  law,  but  cer- 
tainly not  till  the  mines  will  pay  for  the  expenses,"  or 
something  to  that  effect.  Now,  I  fully  admit,  that  this 
Court  ought  not  to  deal  with  an  incautious  expression 
in  a  letter,  written  in  a  moment  of  intemperance,  with 
the  same  strictness  which  it  would  with  a  deliberate  act 
of  a  party,  and  if  that  letter  stood  alone,  I  should  think 
nothing  of  it;  but  the  facts  of  the  case  appears  to 
me  to  show,  that  such  was  really  the  intention  of  the 
Plaintiff. 

He  takes  no  step  from  November,  1851,  till  April, 
1853,  and  in  April  and  the  beginning  of  May,  1853, 
applications  were  made  to  Mr.  Clarke  for  an  account, 
which  he  refuses  to  give.  The  lapse  of  time  is  not  in 
the  slightest  degree  excused  by  that  correspondence,  in 
which  there  is  as  clear  a  repudiation  of  all  claims  of 
the  Plaintiff  as  there  had  previously  been  in  185K  So 
that  it  appears  to  me,  that  no  substantial  step  is  taken 
by  the  Plaintiff  until  the  bill  is  filed  in  August,  1853, 
notwithstanding  his  claim  had  been  distinctly  repudiated 
in  November,  1851 ;  so  that,  for  very  nearly  a  year  and 
ten  months  after  a  repudiation  of  his  claims,  he  takes 
no  step  whatever. 

Now,  undoubtedly,  this  Court  requires  a  party  to  be 
active  in  the  prosecution  of  his  rights,  and  if  this  had 
been  a  case  for  specific  performance  of  a  contract,  that 
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lapse  of  time  would  have  been  suflScient  to  have  barred        1854. 

the  Platntiflf  from  any  right  whatever,  although  he  might 

have  been  entitled  to  relief  if  he  had  diligently  enforced 

his  claim.  Clarke. 

The  case  appears  to  roe  much  stronger,  when  I  con- 
sider that  it  is  the  case  of  a  mine.  It  is  clear  that,  in 
1851,  he  thought  the  mine  was  improving,  there  are  in- 
dications of  that  in  the  correspondence,  and  one  indica- 
tion is  in  his  letter  of  the  15th  of  April,  1851,  in  which 
he  speaks  of  **  our  success ;"  he  then  thinks  fit  to  insist 
upon  the  benefit  of  this  mine.  Now,  as  to  mining  pro- 
perty, I  repeat  the  observation  of  Lord  Eldouy  in  the 
case  of  Norway  v.  Rovst,  the  G>urt  has  always  regard  to 
the  peculiar  nature  and  character  of  such  property,  as 
in  fact  I  did  in  the  case  o{  Jennings  v.  Boughton(a).  I 
took  into  consideration  the  nature  and  the  character  of 
mining  property  which  is  liable  to  great  fluctuations, — 
that  is  to  say,  to-day  a  person  may  think  it  a  profit- 
able speculation,  and  wish  to  engage  in  it,  and  the  next 
day  he  may  think  differently.  The  consequence  is,  that, 
in  such  cases,  of  aU  others,  this  Court  requires  a  person 
to  be  active  in  the  prosecution  of  his  rig*hts,  and  not  to 
sleep  over  them.  Here  the  Plaintiff,  having  given  no 
time,  no  trouble  and  no  contribution  to  the  expense  for 
a  period  of  three  years  since  he  had  been  excluded, 
having,  in  fact,  had  nothing  to  do  with  the  mine  since 
the  month  of  May,  1850,  comes  in  the  year  1853,  and 
claims  the  benefit  of  a  mining  speculation,  which  has 
been  carried  on  without  any  assistance,  time,  trouble  or 
money  whatever  on  his  part.  I  am  of  opinion,  in  that 
state  of  circumstances,  that  this  Court  will  not  permit 
that  to  be  done,  and  that  he  must  rest  upon  his  rights, 
such  as  they  were  at  the  time  when  the  exclusion  took 
place,  otherwise,  there  would  be  no  mutuality.  If  the 
concern  had  turned  out  ill,  it  would  have  been  impossi- 
ble 
(a)  17  Beav.  234. 
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ble  to  have  fixed  him  with  the  responsibilities  of  a 
partner.  It  would  have  been  impossible  for  these  par- 
ties to  have  contended  against  their  own  act,  and  say 
**  that  he  was  still  liable  to  contribute  with  them  for  the 
losses  that  had  been  sustained  after  the  dissolution." 

I  am  of  opinion,  that  the  Defendants  were  bound  by 
their  own  acts,  and  that  it  would  have  been  impossible 
for  them  to  contend  that  he  was  a  partner  at  this  time. 
I  am  equally  of  opinion,  that  it  is  impossible  for  him  to 
insist  against  them  that  he  is  a  partner,  and  that  they 
are  liable  to  make  good  to  him  a  share  of  the  profits 
as  partner.  But,  on  the  other  hand,  I  think  he  is 
entitled  to  this : — I  must  declare,  that  the  partnership 
was  dissolved  on  the  31st  of  May^  1850,  I  must  have 
his  right  in  the  concern  ascertained  at  that  period,  and 
if  a  balance  should  be  found  due  to  him  upon  that  ac- 
count, then  I  must  take  an  account  of  the  profits  which 
have  been  made,  and  what  aliquot  share  of  those  profits 
would  belong  to  his  portion  of  the  property,  employed 
by  them  in  the  concern,  upon  the  same  principle  as  was 
done  in  the  decree  in  Wedderburn  v.  Wedderhurn  (a), 
treating  it  as  capital  of  his  in  the  concern,  the  profits 
derived  from  which  he  is  entitled  to  an  account,  but 
I  must  treat  the  partnership  as  dissolved  on  the  31st 
of  May^  1850.  An  account  must  be  taken  of  what 
was  due  from  and  to  him  at  that  time,  including  in 
the  account  the  value  of  the  lease  and  of  the  pro- 
perty which  had  been  purchased  up  to  that  time.  In 
addition  to  that,  he  must  be  indemnified  against  the 
payment  of  any  purchase-money  which  may  remain 
unpaid,  and  against  the  covenants  of  the  lease.  But, 
holding  the  property  so  bought,  and  the  lease  so  taken, 
as  part  of  the  partnership  assets,  I  am  of  opinion  he  is 
not,  by  reason  of  having  the  legal  estate  in  one  part  of 

the 
(a)  2  Keetiy  722 ;  4  Myl  ^  Cr.  41. 


Hart 


CASES  IN  CHANCERY.  366 

tbe  concern  or,  being  co-lessee  in  the  other,  entitled  to        1854. 

any  further  interest,  in  one  or  the  other,  than  if  it  had  been 

taken  in  the  names  of  any  one  of  the  others,  instead  of 

in  his  own  name.    There  will  be,  of  course,  liberty  to      Clarh. 

apply,  as  it  may  be  required,  and  I  shall  reserve  the 

further  consideration  of  the  case. 

Note. — On  appeal,  the  Lords  Justices,  on  the  21st  December^  1854, 
took  a  different  view  of  the  Plaintiff's  right. 


In  re  The  MANCHESTER  and  SOUTHPORT 
Railway  Company. 


June  16. 


TN  1846,  the  late  Lord  Skelmersdale  devised  aU  his  The  owner  of 
■"^  real  estates  to  the   uses  of  a  settlement  dated  in  having  devised 

1832,  and  he  appointed  the  Petitioners  his  executors.      1^  *«  an  infant, 

agreed,  under 
compulsion,  to 

In  1852,  the  late  Lord  Skelmersdale  entered  into  a  ffM  a  portion  of 
'  It  to  a  railway 

contract  for  the  sale  to  the  Manchester  and  Southpori  company.  The 

Railway  Company,  by  virtue  of  their  compulsory  powers,  dj^a^before"tle 

of  a  portion  of  the  lands  devised  by  his  will,  and  he  completion  of 

died  in  April,  1853,  before  the  contract  had  been  com-  without  having 

pleted  and  the  conveyance  executed.    Under  the  will,  the  *'?n"^u'^^ 

present  Lord  Skelmersdale  (an  infant)   thereupon  be-  that  his  eze^ 

came  tenant  in  tail  in  possession  of  the  estates  devised  SJe^SeviMc  "^* 

by  the  will,  a  portion  of  which  had  been  sold  to  the  were  entitled 
.,  to  the  pur- 

railway  company.  chase-money 

and  to  the 
There  being  some  doubts  as  to  who  was  entitled  to  compensation 

the  purchase-money,  the  railway  company  paid  it  into  and  secondly^' 
Court.  that  the  rail- 

way company 

The  executors  of  the  late  Lord  Skelmersdale  now  pre-  ^y  the  costs 

sented  a  petition,   praying  that  the   money  in  Court  of  the  infant 

might  be  paid  to  them,  as  part  of  the  late  Lord's  personal 

estate. 

Mr. 
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1854. 

In  re 

The 

Mamchbstsr 

and 

SOUTRPORT 

Railway 
Company. 


Mr.  Ra$chf  in  support  of  the  petition.  A  valid  con- 
tract having  been  entered  into  in  the  h'fe  of  the  testator, 
the  purchase-money  belongs  to  his  personal  representa- 
tivesy  and  not  to  the  devisee  of  the  estate ;  Moor  v. 
Raisbeckifl);  Farrar  v.  The  Earl  of  W%nterton{b); 
Saunders  v.  Cramer{c);  JEx  parte  Hawkin8{d);  1  Sugd. 
Real  Prop.  Statutes(e);  1  Sugd.  Vend,  and  Pur.(/). 

The  late  Lord  Skelmersdale  not  having  conveyed  the 
lands  to  the  company,  the  legal  estate  passes  under  the 
operation  of  the  Wills  Act  (g),  and  under  the  7th  section, 
in  connection  with  the  interpretation  clause  of  the 
Trustee  Act,  1850(A),  the  present  Lord  is  a  trustee  for 
the  company.  The  whole  of  the  costs  are  payable  by 
the  company  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  ({). 

He  argued  that  all  the  costs  were  payable  by  the 
company  under  the  80th  sect,  of  the  8  &  9  Vict.  c.  18, 
s.  80. 

Mr.  TAomas  Stevens,  cqniri.  The  purchase-money 
passed  to  the  present  Lord  Skelmersdale  by  virtue  of 
the  devise  to  him.  The  Wills  Act  (A)  provides  expressly, 
"  That  no  will  shall  be  revoked  by  any  presumption  of 
an  intention  on  the  ground  of  an  alteration  in  circum- 
stances" (sect.  19);  and  the  23rd  section  enacts,  *'That 
no  conveyance  or  other  act  made  or  done  subsequently 
to  the  execution  of  a  will,  of  or  relating  to  any  real  or 
personal  estate  therein  comprised,  except  an  act  by 
which  such  will  shall  be  revoked  as  aforesaid,  shall  pre- 
vent the  operation  of  the  will,  with  respect  to  such 
estate,  or  interest  in  such  real  or  personal  estate,  as  the 

testator 

(a)  12  Sim.  123.  (g)  7  WUl.  4  ^  1  Vict.  c.  26, 

b)  5  Beai;.  1.  88.23,24. 

f)  3  Dr,  4-  War.  p.  99.  (A)  13  &  14  Viet.  c.  60. 

(d)  13  Sim.  569.  (i)   8  4*  9  VicL  c.  18. 

(€)  Page  364.  (k)  1  Vict.  c.  26. 
(f)  Page  210  (10th  edit.). 
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testator  shall  have  power  to  dispose  of  by  will  at  the 

time  of  his  death."    The  only  previous  "  acts"  revoking 

a  will  are  marriage  (sect.  18)  or  a  revocation  in  writing, 

or  the  burning,  tearing  or  otherwise  destroying  the  will   Manchester 

(sect.  20).     So  that,  by  the  23rd  section,  even  a  *^  con- 


veyance" would  not  prevent  the  operation  of  the  will 
^  '^  with  respect  to  such  estate  or  interest"  in  the  estate 
as  the  testator  shall  have  power  to  dispose  of  by  will  at 
his  death;  i  fortiori  a  mere  contract  will  not  have  that 
effect. 

The  question,  therefore,  is,  whether  the  late  Lord 
Skelmersdak  had  any  **  interest "  in  the  property  at  his 
death  ?  It  is  clear  he  had  a  lien  on  the  property,  for 
the  purchase-money,  which  he  might  have  bequeathed 
by  his  will.  Farrar  v.  The  Earl  of  Winterton{a)f  is  not 
consistent  with  the  express  provision  of  the  Wills  Act  or 
with  Emuss  v.  Smith  {b)\  it  is  also  inapplicable  to  the 
present  case,  for  there  is  an  essential  difference  between 
a  voluntary  contract,  entered  into  by  a  testator  who  has 
previously  devised  the  estate,  and  a  compulsory  sale. 
In  the  former  instance,  a  change  of  intention  in  favour 
of  the  devisee  may  be  presumed,  but  none  can  be  pre- 
sumed where  the  testator  acts  upon  compulsion,  and  in- 
dependent of  any  private  wish  or  intention  as  regards  the 
objects  of  his  bounty.  If  the  purchase  had  been  com- 
pleted, and  there  had  been  an  actual  conveyance,  the 
case  would  have  been  different,  for  the  testator  would 
then  have  no  devisable  interest  in  the  estate. 

There  is  a  difference  between  the  purchase-money  and 
the  compensation-money  for  severance;  the  latter,  at 
all  events,  belongs  to  Lord  SkelmersdaUj  being  in  the 
nature  of  damages  done  to  the  estate  of  which  he  is  the 
owner,  it  is  similar  to  the  benefit  of  a  covenant  run- 
ning with  the  land  and  passing  to  the  next  owner. 

(a)  5  Beao.  1.  (b)  2  De  G.  ^  Sm.  722. 

Mr. 


SOUTHPORT 

Railway 
Company. 


In  re 
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Mr.  Humphreys,  for  the  railway  company,  contended 

that  tbey  were  only  liable  to  bear  the  same  costs  as 

Tl»         they  would  have  bad  to  pay  if  the  late  Lord  Skelmers' 

^^"aud""  ^^  ^^^  ^^^  *^^^  "^*°8-     ^®  ^^^^  Midland  Counties 

SouTBPOET    Railway  Company  v.  Wesicomb  (a) ;  Midland  Counties 

^i^j.     Railway  Company  v.  Caldecott  (A) ;  Eastern  Counties 

Railway  Company  V.  Tuffnel{c);  Hanson  v.  Lake{d). 

The  Master  of  tie  Rolls. 

I  have  very  little  doubt  on  this  case.  It  is  settled, 
both  on  principle  and  by  authority,  that  a  Court  of 
Equity  considers  that  which  a  person  has  contracted  to 
do  in  the  same  light  as  if  it  had  really  been  done,  and 
therefore  after  a  contract  for  the  sale  of  an  estate,  the 
vendor  is  treated  as  if  he  had  parted  with  all  his  interest 
in  it.  It  is  necessary,  therefore,  to  consider  this  case  as 
one  of  a  contract  entered  into  by  the  testator,  which 
has  since  been  performed. 

This  is  not  a  case  of  revocation,  but  of  ademption. 
The  testator  has,  by  contracting  to  sell,  parted  with  the 
thing  devised.  It  is  the  same  as  if  he  had  bequeathed 
a  particular  horse  and  had  afterwards  sold  it,  but  had 
not  received  the  price  of  it,  the  purchase-money  would 
not  pass  to  the  legatee  of  the  horse.  I  am  of  opinion 
that  this  purchase- money  was  part  of  the  testator's  per- 
sonal estate,  and  that  it  belongs  to  his  legal  personal 
representatives. 

The  compensation*money  for  severance  must  follow 
the  same  rule  as  the  purchase-money.     It  is  nothing 
more  than  this: — the  conveyance  of  this  part  of  the  pro- 
perty 

(a)  1 1  Sim.  57.  and  see  2  Chitly'i  Stats.  (2nd  ed.), 

(6)  2  Raiiw.  Co*.  304.  826  ;  and  Hinders.  Streelon,  }0 

(c)  3  RaUuj.  Cos.  133.  Hare,  18. 
{d)  2  r.  ^CoU.  C.C.  328; 
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pertj  may  injure  the  adjoining  lands,  but  so  would  ihe 
sale  of  a  right  of  way.  Here  the  compensationrinoDey 
for  severance  is  personalty,  and  it  follows  the  same  rule. 


1864. 


Declare  that  the  present  Lord  Skelmersdale,  as  to  any 
estate  which  is  vested  in  him  in  the  lands  contracted  to 
be  sold,  is  a  trustee  within  the  intent  and  meaning  of 
the  Trustee  Act,  1850,  and  that  the  Petitioners,  as  the 
executors  of  the  late  Lord  Skelmersdale,  are  entitled  to 
the  fund  in  Court  Appoint  some  person  to  convey ; 
and,  according  to  the  80th  section  of  the  Lands  Clauses 
Consolidation  Act,  direct  the  Company  to  pay  the  costs 
of  the  Petitioners,  and  of  the  late  and  the  present  Lord,  of 
the  purchase  or  taking  such  lands,  including  all  reason- 
able charges  and  expenses  incident  thereto,  other  than 
costs  provided  for  otherwise  by  the  Lands  Clauses 
Consolidation  Act;  except  such  costis,  if-  any,  as 
have  been  occasioned  by  litigation  between  adverse 
claimants. 


Jure 

The 

Manchester 

and 

SOUTHPORT 

Railway 
Company. 


WATSON  V.  KNIGHT. 

TN  1850,  the  Plaintiff,  Sarah  Watson,  obtained  a  judg* 
-^  ment  against  her  son,  John  Watson. 

On  the  16th  of  April,  1851,  John  Watson  conveyed 
and  assigned  all  his  real  and  personal  estate  to  trustees 
for  the  benefit  of  his  creditors,  who  should  execute  the 
same  on  or  before  the  2nd  day  of  June  then  next.  The 
deed  proceeded  in  these  terms : — **  every  such  creditor 
or  creditors  to  be  excluded  from  all  benefit  hereunder, 
who  shall   not  execute  these  presents   on   or  before 

the 
delayed  making  hie  claim,  and  hae  aet  up  a  title  advene  to  the  doed. 


June  10,  13. 

Though  a  cre- 
ditor, who  is 
prevented,  by 
accident,  sign- 
ins  a  compo- 
sition deea 
within  the 
period  spe- 
cially ap- 
pointed for 
that  purpose, 
may  obtain 
equitable 
relief,  yet  it 
will  not  be 
extended  to 
one  who  has 
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1854.       the  said  2nd  day  of  June  next,  notwithstanding  any  rule 
at  law  or  in  equity  to  the  contrary." 

On  the  16th  of  April,  1 851 ,  Mr.  Moore,  the  solicitor  of 
John  Watson,  sent  a  circular  to  the  Plaintiff  and  the 
other  creditors  informing  them  of  the  deed,  and  that  it 
was  lying  at  his  office  for  their  execution,  but  no  men- 
tion was  therein  made  of  the  2nd  of  June  being  the 
last  day  for  signing.  Advertisements  were  inserted  in 
the  local  papers  on  the  30th  and  31st  of  May,  stating 
the  assignment  for  the  benefit  of  such  creditors  as  should 
execute  the  deed  on  or  before  the  2nd  day  otJune,  and 
notice  was  also  given,  that  the  deed  was  then  lying  at 
the  office  of  Mr.  Moore,  at  Carlisle,  for  the  execution 
and  signature  of  creditors. 

The  Plaintiff  resided  at  a  distance  of  about  six  miles 
from  Carlisle,  and  in  the  forenoon  of  the  2nd  of  June, 
her  son  called  at  Mr.  Moore* s  office,  and  offered  to  exe- 
cute the  deed  on  her  behalf,  but  Mr.  Moore  refused  to 
permit  him  to  do  so,  unless  under  power  of  attorney ; 
though  he  offered  to  keep  the  deed  at  his  private  house  for 
the  Plaintiff's  convenience,  and  to  allow  her  to  sign 
it  herself  at  any  time  before  twelve  o'clock  at  night. 
The  Plaintiff  did  not,  however,  avail  herself  of  the  per- 
mission. 

On  the  20th  of  October,  1851,  the  lands  comprised 
in  the  deed  were  put  up  for  sale  by  public  auction,  when 
the  Plaintiff's  solicitor  gave  notice  that  she  had  a  claim 
on  the  estate  for  the  amount  of  the  judgment,  and  that 
the  purchasers  would  take  subject  thereto.  The  estate 
was  sold. 

On  the  23rd  of  October,  the  Plaintiff  sought  to  sign 

the 
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the  deedy  but  Mr.  Moore  refuSied  to  permit  her,  on  the        1854. 

ground  that  it  was  then  too  late.  >-^/-^^ 

Watson 
o. 
The  Plaintiff  by  this  bill  sought  to  be  allowed  to  sign      Kmioht. 

the  creditors'  deed,  and  to  have  the  benefit  thereof^  not- 
withstanding the  proviso. 

Mr.  Bagshawe  for  the  Plaintiff.  A  trust  deed  for  the 
payment  of  debts  is  favourably  regarded  in  equity,  and  it 
will  be  supported  if  possible,  Hill  on  Trustees  (a).  Under 
a  deed  of  trust  for  payment  of  such  creditors  as  shall 
come  in  and  accept  its  provisions  within  a  certain  time, 
a  creditor  will  not  be  excluded,  though  he  does  not 
come  in  within  the  time  prescribed  ;  and  see  Broadbent 
V.  Thornton  (J>) ;  Dunch  v.  Kent  (c) ;  Spottiswoode  v. 
Stockdale  (jd) ;  Hill  on  Trustees  {e). 

Mr.  Bagshawe,  jun.,  in  the  same  interest. 

Mr.  Selwyn,  for  the  assignee  of  John  Watson,  con- 
tended that  the  Plaintiff,  not  having  complied  with  the 
express  conditions  of  the  deed,  and  signed  it  on  the  2nd 
of  June,  had  no  right  to  the  benefit  of  it  or  to  any  relief 
in  this  Court ;  Collins  v.  JReece  (/).  That  if  she  ever 
had  such  a  right,  she  had  waived  it  by  laches,  and  had 
repudiated  the  benefit  of  the  deed  by  setting  up  a  claim 
wholly  hostile  and  adverse  to  it,  for  that  a  creditor  could 
not  come  in  under  a  creditors'  deed  who  claimed  incon- 
sistently with  a  just  distribution.  Bush  v.  Shipman  {g), 
and  no  indulgence  could  be  given  to  a  creditor  actively 
refusing  to  come  in  under  it  within  the  time  named ; 
Johnson  v.  Kershaw  (A). 


Mr. 


(a)  Page  338.  (e)  Page  334. 

(b)  4  DeG,Sf  Sm.  65.  (/)  1  ColL  675. 
(r)  1  Vern.  260.  (g)  14  Sim.  239. 

(d)  Sir  G.  Coop,  102.  (A)  1  De  G.  4  Sm,  260. 


CASES  IN  CHANCERY. 
Mr.  Bagihawe  in  reply. 
Watsow  The  Master  of  the  Rolls. 

Let  the  case  stand  over  till  Satarday. 


June  13.  The  Master  of  the  Rolls. 

It  is  admitted  that  the  distance  at  which  the  Plaintiflf 
resided  was  such  that  she  might  easily  have  come  to 
Carlisle  on  the  2nd  of  June.  She  failed  in  doing  so. 
There  is  no  proof  of  anything  which  prevented  her,  and 
no  reason  is  given  why  she  did  not  execute  the  deed. 
She  makes  no  claim  to  have  the  benefit  of  this  deed  until 
October,  and  then,  after  the  lapse  of  four  months  and 
three  weeks,  and  after  the  property  had  been  sold,  she 
seeks  to  come  in  and  have  the  benefit  of  the  deed.  I  am 
of  opinion  that  she  would  not  have  been  bound  by  the 
non-execution  before  the  2nd  of  June  if  it  had  occurred 
by  accident,  and  she  had  come  the  next  day  and  offered 
to  execute  it ;  but  having  allowed  more  than  four  months 
to  elapse,  and  having  set  up  a  claim  to  the  property 
adverse  to  the  deed,  I  think  she  is  precluded.  If  she 
had  intended  to  come  in  under  the  deed,  she  must  have 
released  her  claim  under  the  judgment,  and  it  was  her 
duty  to  inform  the  trustees,  without  delay,  that  she  in- 
tended to  claim  under  the  deed,  and  to  release  her  judg- 
ment. 

Under  this  state  of  circumstances,  I  am  of  opinion 
that  those  cases  to  which  reference  has  been  made,  in 
which  parties  have  been  held  bound  by  the  effect  of  time, 
apply  to  this  case,  and  that  those  authorities,  where  par- 
ties have  been  relieved  from  the  effect  of  time,  do  not 
apply.    The  Plaintiff  was  playing  fast  and  loose. 

Dealing 


CASES  IN  CHANCERY. 

Dealing  with  the  matter  strictly,  the  result  is,  that  the 
Plaintiff  is  not  entitled  to  be  admitted  to  execute  the 
deed  as  one  of  the  cestuis  que  trust. 

Dismiss  the  bill  with  costs. 


TREVOR  i;.  BLUCKE. 

STARISMORE  v.  CHISWELL.  j^^  13. 

July  1. 

THIS  was  a  petition  by  the  Reverend  William  Strong  Before  the 
Blucke,  to  obtain  an  order  for  the  payment  to  him  ^^'^^J"^^  *' 
of  the  dividends  of  a  sum  of  stock  in  Court,  which  was  Accountant- 
standing  in  the  name  of  the  Accountant-General,  to  the  Courtof  Chan- 
credit  of  the  first  cause,  under  the  following  circum-  ^»7. »» 1725 

'  ^  (by  Stat.  12 

Stances: —  Geo.  1,  c.32), 

the  ushen  of 
the  Court  used 
In  February,  1669,  Matthew  Blucke  was  admitted  to  to  receive  and 

the  oflSce  of  Usher  of  the  Court;  and  by  articles  cove-  Sf  wtton,^*^? 

nanted,  &c.  with  the  then  Master  of  the  Rolls  to  pay,  to  take  for 

according  to  the  order  of  the  Court,  the  money  remain-  benefit  all 

ing  due  from  his  three  immediate  predecessors  in  the  PJ^^^  ™*^® 

^  ^  of  the  sums  m 

office,  and  also  all  monies  paid  into  the  office  in  his  their  hands; 

own  time;  and  he  gave  real  and  other  securities  for  the  JU^clTprofiu^*' 

performance  of  his  covenant.     Blucke  continued  in  belong  to  the 

office  till  1702,  when  he  died  intestate,  and  was  sue-  ^^  Usher  of' 

ceeded  in  office  by  the  Plaintiff,  John  Trevor,  who,  in  *!>«  Court  died 

*     i^n*?    ^"1^02,  leav- 
1707,  ing  a  large 

sum  due  from 
the  office  for  which  he  was  accountable,  and  a  sufficient  sum  being  recovered  upon  his 
securities  to  pay  off  all  sums  due  on  his  account  from  the  office,  the  then  present 
demands  were  paid  and  a  sum  invested  to  meet  the  remaining  debts,  and  the  dividends 
were,  by  successive  orders,  paid  to  the  Usher's  representatires  not  only  till  1725,  but 
down  to  1 853.  In  May,  1 854,  the  then  representative  of  the  Usher  petitioned  for  pay- 
ment of  the  dividends;  but  the  Court  refused  to  make  the  order,  being  of  opinion  tfaiat 
they  belonged  to  the  Suitors'  Fund. 
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T&EYOE 
V, 

Blucki. 
Starismorb 

V, 

Chiswbll. 


1707y  filed  a  bill  against  Matthew  Blucke,  the  only  child 
and  heir  at  law  of  the  Usher,  for  the  administration  of 
his  real  and  personal  estate,  the  recovery  of  debts  due 
to  him,  the  realization  of  his  securities,  and  the  appli- 
cation of  the  proceeds  to  the  payment  of  the  debts  due 
from  the  office  at  his  death.  On  the  17th  of  July, 
1708,  a  decree  was  made,  directing  an  account  of  the 
office  debts,  &c.,  a  sale  of  the  real  estates  comprised  in 
the  securities,  and  that  the  proceeds  thereof,  and  of  the 
personal  estate,  should  be  brought  before  the  then  two 
senior  Masters  of  the  Court,  to  be  a  fund  for  payment 
of  the  office  debts,  and  so  much  thereof  as  was  neces- 
sary to  answer  the  then  present  demands  was  ordered 
to  be  reserved  for  that  purpose,  and  the  rest  placed  out 
at  interest  to  improve  the  fund.  The  sale  was  accord- 
ingly made,  and  the  proceeds  thereof,  and  of  the  per- 
sonal estate,  were  brought  in  before  the  two  senior 
Masters,  as  was  also  the  money  due  to  Blucke,  the  tes- 
tator, and  recovered  in  the  second  cause,  which  was  in- 
stituted in  pursuance  of  the  decree  in  the  first  cause. 
TTie  money  thus  got  in,  and  the  improvements  thereof, 
in  1719,  exceeded  the  debts  due  from  the  office,  and  for 
which  Blucke*8  estate  was  still  answerable,  the  former 
being  7,740/.,  and  the  latter  6,783/.  6^.  Irf.,  besides  the 
sums  then  already  paid. 


On  the  2l8t  of  December,  1719,  it  was  ordered,  that 
so  much  money  as  would  answer  the  debts  stated  by 
the  Masters'  report  therein  mentioned,  and  not  since 
satisfied,  should  be  placed  out  in  government  securities, 
and  after  payment  of  Mr.  Trevor's  costs  and  fees 
therein  mentioned,  due  to  him  as  Usher,  the  surplus  in 
the  hands  of  the  Master  should  be  paid  to  the  Defend- 
ant, Matthew  Bluche,  and  also  the  interest  and  produce 
of  the  money  to  be  placed  out  as  aforesaid,  subject  to 
the  further  order  of  the  Court. 

Money 
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Money  sufficient  to  answer  the  office  debts  was  ac-  1854. 
cordingly  placed  out  on  government  securities,  and  re- 
placed from  time  to  time  on  other  government  securi- 
ties, and  ultimately  in  the  sum  of  4,623/.  lis,  8d.,  Old 
South  Sea  Annuities,  to  the  credit  of  the  Accountant- 
General,  in  the  cause  of  Trevor  y.  JBlucke,  and  upon 
that  stock  being  paid  off,  the  fund  was  invested  in  the 
purchase  of  5,299/.  8s.  Id.  Reduced  Bank  Annuities,  to 
the  same  account. 


The  surplus  money  was  also  duly  paid  to  the  De^ 
feudsjity  Matthew BluckCf  and  the  interest  on  the  former 
securities,  and  the  interest  or  dividends  on  the  South 
Sea  Annuities  were  also,  from  time  to  time,  paid  to  him, 
up  to  Lady 'day  y  1747,  soon  after  which  period  he  died 
intestate,  and  letters  of  administration  to  his  estate  were 
granted  to  Elizabeth  Bluche,  his  widow.  No  notice 
seemed  to  have  been  taken  of  the  matter  in  or  after 
1725,  when,  b/the  stat  12  Geo.  1,  c.  32,  the  office  of 
Accountant-General  was  first  created. 

On  the  18tb  of  March,*  1748,  it  was  ordered,  that  the 
dividends  which  bad  accrued  due  since  Lady-day,  1747, 
and  the  future  dividends  on  the  4,623/.  14^.  8d.  Old 
South  Sea  Annuities,  should  be  paid  to  Elizabeth  - 
JSluche,  as  administratrix,  &c.,  pursuant  to  the  former 
order,  and  subject  to  the  further  order  of  the  Court. 

After  the  death  of  Elizabeth  Bluche,  in  1762,  a 
similar  order  was  made  in  favour  of  her  executrix,  who 
took  out  letters  of  administration  de  bonis  non  to  the 
Defendant,  Matthew  Bluche,  and  several  like  orders 
were  subsequently  made,  the  last  being  on  the  3rd  of 
April,  1833,  in  favour  of  Robert  Stewart  Bluche,  on 

VOL.  XIX.  c  c  which 
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which  occasion  Sir  John  Leach  desired  the  'fund  to  be 
re-transferred  to  the  Suitors'  Fund. 

Robert  Stewart  Blucke  died  in  December ^  1853, 
having  appointed  the  Petitioner  his  executor.  He 
proved  the  will,  took  out  letters  of  administration  de 
bonis  non  to  the  Defendant,  Matthew  Blucke,  and  pre- 
sented his  petition  for  payment  of67L6s.8d.  cash,  (the 
amount  of  dividends  accrued  due,)  and  of  the  future  di- 
vidends on  5,299/.  8s.  Id.  Reduced  Bank  Annuities,  for- 
merly 4,623/.  I4s.8d.  Old  South  Sea  Annuities. 

It  appeared  that  the  Ushers  of  the  Court  enjoyed  the 
profits  of  all  monies  received  by  them  in  their  own  time 
even  after  ceasing  to  hold  office,  their  successors  re- 
ceiving only  the  profits  of  the  sums  paid  in  during 
their  own  time.  The  Petitioner  claimed  the  dividends 
on  the  fund,  subject  only  to  the  possible  demands  upon 
it  by  the  creditors,  whose  claims  it  ^ifUs  set  apart  to 
pay.  There  was  little  or  no  evidence  as  to  the  rights 
of  parties,  and  great  obscurity  as  to  the  grounds  upon 
which  the  successive  orders  had  been  made.  A  bill  of 
costs  was  produced  by  the  Petitioner  in  support  of  his 
claim,  which,  however,  appeared  to  the  Court,  if  any 
thing,  to  make  against  him. 

The  Court  had  given  the  papers  to  the  solicitor  of 
the  Suitors'  Fund  to  look  into,  with  a  view  to  his  ap- 
pearance on  the  discussion  of  the  question. 

Mr.  Moupell,  in  support  of  the  petition,  relied  upon 
the  uniform  practice  since  1702,  and  the  evidence 
which  he  endeavoured  to  extract  from  the  bill  of  costs. 


Mr.  J.  H.  Taylor,  for  the  Suitors'  Fund,  was  not 
called  on. 

The 
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The  Master  of  the  Rolls. 

I  think  that  the  evidence  shows  that  this  stock  be- 
longs to  the  Suitors'  Fund.  It  is  obvious,  that  if  Mr. 
Blucke  was  entitled  to  the  interest,  he  was  entitled 
to  the  capital  of  the  fund  itself.  The  origin  of  it 
is  as  plain  as  possible.  The  Usher  of  the  Court  of 
Chancery,  in  the  year  1702,  had  in  his  hands  money 
which  was  due  from  him  to  the  suitors  of  the  Ccfurt, 
amounting  to  upwards  of  6ft00L  The  Court  made  his 
assets  available  for  the  purpose  of  paying  this  sum,  and 
part  of  his  assets  were  realized,  and  produced  7,740Z. 
The  office  debts  were  6,7832.,  upon  which  the  balance 
of  nearly  1,0002.  above  the  debts  was  paid  out  to  the 
Defendant,  and  the  rest  of  the  fund  (subject  to  certain 
reductions)  was  carried  to  the  account  of  the  Account- 
ant-Oeneral,  because,  in  fact,  no  one  was  entitled  to 
it  but  the  suitors  of  the  Court,  in  case  they  could  make 
out  their  claim.  This  sum  is  ultimately  reduced  to 
4,6232.  Probably  the  manner  in  which  it  was  reduced 
to  that  amount,  may  have  been  from  persons  who  had 
paid  the  money  in  having  obtained  orders  for  these 
amounts  to  be  paid  out.  The  suitors  are  the  persons 
entitled  to  this  fund,  upon  making  out  their  case,  and 
notwithstanding  the  length  of  time  that  has  elapsed,  it 
is  possible  that  even  now,  sdme  persons  may  be  able  to 
make  out  their  claim  upon  this  fund.  At  all  events, 
neither  Mr.  Blucke  nor  his  estate  is  entitled  to  it  His 
estate  would  have  been  entitled  to  the  dividends  upon 
it  until  the  Accountant-General  was  appointed  under 
the  act  passed  for  that  purpose  in  the  year  1726.  How 
this  fund  was  allowed  to  remain,  and  the  dividends  of 
it  paid  to  Mr.  Bluckis  family,  or  representatives,  during 
that  period,  is  undoubtedly  extremely  obscure,  but  that 
they  could  not  have  been  entitled  to  it  is  I  think  mani- 
c  c  2  fest 
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fest  throughout  the  proceedings.  I  think  that  Sir  ./b/iit 
Leech  took  the  right  view  of  this  case  in  18312,  when 
he  desired  the  stock  to  be  re-transferred  to  the  Suitors' 
Fund.  The  bill  of  costs  which  has  been  produced,  so 
far  from  making  out  any  title  in  Mr.  Bluchers  estate, 
shows  exactly  that  the  same  difficulty  then  existed  as 
exists  now;  and  if  I  made  an  order  for  the  payment  of 
these  dividends,  there  is  no  principle  upon  which  I 
could  refuse  to  make  an  order  for  the  payment  of  the 
capital  to  him  immediately  afterwards. 

I  entertain  no  doubt  that  this  belongs  to  the  suitors 
of  the  Court,  and  that  the  dividends  have  been  wrong- 
fully paid  to  Mr.  Blucke's  family  up  to  the  present  time. 
The  result  is,  that  I  can  make  no  order  upon  this  peti- 
tion. 

Although  there  is  some  obscurity  respecting  the 
orders,  there  is  no  obscurity  as  to  the  origin  of  the 
fund. 


Note. — Ad  appeal  is  pending. 


In  re  BARBER. 

July  1. 
Solicitors  are     fTlHIS  was  a  petition,  presented  under  the  provisions 
adiSuednor  of  the  stat.  6  &  7  Vict.  c.  73,  s.  25,  by  William 

^^^y^ia^  ***®  Benry  Barber,  praying  that  the  Registrar  of  Attomies 
roll  in  Chan-  ,  / ,.  .  .   ,      .  ,        ,  ,  .  _x-ii 

eery,  until  they  and  Solicitors  might  be  ordered  to  grant  nim  a  certin- 
haveheen  cate 

admitted  or 
restored  as  attornies  in  a  Common  Law  Court. 

The  same  nile  applies  to  an  application  to  renew  a  certificate. 

An  application  by  an  attorney  to  renew  his  certificate  having  been  twice  refused  by 
the  Queen's  Bench,  the  Court  refused  to  entertain  a  similar  application,  though  sup- 
ported by  additional  evidence  since  discovered. 

Observation  on  the  serious  inconvenience  arising  from  one  Court  interfering  in  a 
matter  already  determined  by  another  Court  of  co-ordinate  jurisdiction. 
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cate  of  his  being  a  solicitor  of  the  Court,  and  entitled 
to  take  out,  from  the  Commissioners  of  Inland  Revenue, 
or  the  Commissioners  of  Stamps  and  Taxes,  a  stamped 
certificate,  authorizing  him  to  practise. as  a  solicitor  of 
the  Court. 

Prior  to  1843,  the  transfer  of  some  unclaimed  monies 
standing  in  the  Bank  books  had  been  obtained  by  means 
of  probates  on  forged  wills,  procured  by  perjury.  Mr. 
Barber,  who  acted  merely  as  solicitor,  was  supposed  to 
be  implicated  in  the  transaction,  and,  in  1843,  he  was 
tried,  convicted  and  sentenced  to  transportation.  He 
then  ceased  to  practise,  but  was  not  struck  off  the  rolls. 
Subsequently,  in  consequence  of  representations  made 
to  government,  the  Queen  was  pleased  to  grant  him  a 
free  pardon,  and  he  returned  to  this  country. 

It  appeared,  that  in  the  years  1850  and  1861,  the 
Petitioner  had  made  two  unsuccessful  applications  of  a 
similar  nature  to  the  present,  to  the  Court  of  Queen's 
Bench,  which  had  been  refused,  and,  on  the  latter  of 
those  occasions,  the  Court  threw  out  an  intimation  that 
the  application  ought  not  to  be  renewed  there,  the  Lord 
Chief  Justice  remarking,  as  was  alleged,  ^'  this  is  our 
final  decision/'  Mr.  Barber  having,  as  he  alleged,  dis- 
covered, since  his  last  application  to  the  Queen's  Bench, 
additional  evidence,  which  he  considered  material  to  his 
exculpation,  presented  the  present  petition. 

• 
Mr.  R.  Palmer,  Mr.   Welford  and  Mr.  Roxburgh, 
were  proceeding  to  open   the   case  upon   the  merits, 
when 

Mr.  Seluyn,  on  behalf  of  the  Incorporated  Law  So- 
ciety, took  a  preliminary  objection  to  the  hearing  of  the 
petition  by  the  Court,  on  the  ground  that  a  similar  ap- 
plication 
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1854.  plication  had  twice  been  rejected  by  the  Court  of  Queen's 
Bench.  He  admitted  that  this  Court  has  an  independ- 
ent jurisdiction  as  to  the  admission  of  solicitors,  but 
contended  that  .the  rule  was,  that  where  one  Court 
rejects  such  an  application  as  the  present,  all  other 
Courts,  having  concurrent  jurisdiction,  always  refuse  to 
entertain  it.  He  argued  that  the  proper  course,  in  case 
of  the  discovery  of  additional  evidence  or  of  any  new 
ground  for  renewing  the  application,  was  to  apply  upon 
the  footing  of  the  new  matter,  to  the  Court  which  origin* 
ally  took  cognizance  of  the  case ;  and  that  the  Peti- 
tioner ought  not  to  have  applied  here,  for  the  matter 
being  res  judicata^  it  would  be  productive  of  the  greatest 
inconvenience  if  Courts  of  concurrent  jurisdiction  were 
placed  in  such  a  position,  that  they  might  come  to  opposite 
conclusions.  That,  although  this  Court  might  have  taken 
cognizance  of  this  case  in  the  first  instance,  still,  as  it  had 
already  been  decided  by  the  Queen's  Bench,  the  comity 
of  the  Courts  would  prevent  the  same  application  being 
subsequently  entertained  here.  Ex  parte  Wetkerall  (a), 
where  Lord  Cranwcrth  clearly  showed  that  the  Courts  act 
upon  that  principle,  and  observed,  that  the  exceptions 
to  the  rule  were  applications  for  the  writ  of  habeas 
corpus^  &c.  That  it  was  a  matter  of  course,  when  an 
attorney  is  struck  off  the  rolls  in  one  Court  to  strike 
him  off  in  another;  InreWhytehead{J>)]  InreWrigAt{c): 
and  so  to  re-admit  him;  Arch,  Com.  Law  Pr,{d). 
That  Mr.  Barber,  having  himself  selected,  and  submitted 
to  the  jurisdiction  of  the  Queen's  B^nch,  could  not  be 
allowed,  after  an  adverse  judgment  in  that  Court,  to 
come  into  Chancery,  In  re  Barnard  (e),  where  an  ap- 
plication, by  a  client,  to  have  a  bill  taxed,  having 

been 

(a)  2DeG,  Maen,  if  G.  363.  (d  )  Page  555. 

(b)  4  Man.  if  Cra.  768.  (e)  2  De  G.  Macn.  ^  G.  359, 

(c)  1  Exch.  Rep,  658.  364. 
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beeD  reiused  by  tbe  Court  of  Queen-'s  Bench,  the  Lords  1864. 
Justices  declined  to  interfere.  That  this  case,  moreover, 
was  peculiarly  within  the  cognizance  of  the  Common. 
Law  Courts,  and  that  the  question  was  one  with  which 
they  were  peculiarly  competent  to  deal,  and  that  if,  on 
new  materials,  a  better  case  could  be  made  by  the 
Petitioner,  he  ought  to  revert  to  the  Common  Law 
Court  and  establish  his  claim  there.  That  it  must  be 
more  satisfactory,  even  to  the  Petitioner  himself,  to  be 
first  admitted  by  the  Common  Law  Court,  and  that  it 
would  be  satisfactory  to  that  Court  if  the  Petitioner  could 
show  sufficient  grounds  to  reverse  their  former  judgment. 

Mr.  R.  Palmer,  Mr.  Walfard  and  Mr.  Roxburgh,  for 
the  Petitioner.  The  preliminary  objection  cannot  be 
'maintained,  and  the  principle  of  the  case  of  Ex  parte 
WetheraU{a)  has  no  application  to  the  present  case. 
An  application,  after  rejection  in  one  Court,  will  not  be 
entertained  by  another  unless  there  is  some  sufficient 
ground ;  the  Courts  require  to  see  the  grounds  them- 
selves, but,  if  they  exist,  they  will  entertain  the  appli- 
cation. In  Ex  parte  Hague  {b)  the  Court  of  Common 
Pleas  refused  to  strike  an  attorney  off  the  rolls,  though 
he  bad  been  struck  off  by  the  Court  of  Queen's  Bench. 
This  application,  in  fact,  stands  upon  the  same  footing 
as  an  application  for  the  writ  of  habeas  corpus,  and  will 
not  be  refused,  if,  upon  new  materials,  good  reason^  are 
shown.  In  this  case,  the  Judges  of  the  Common  Law 
Court  said,  **  this  is  to  be  considered  our  final  judg- 
ment.'* That  is  equivalent  to  saying,  ''we  will  not 
again  entertain  the  question."  This  tries  very  much 
the  principle,  and  shows  that  the  application  ought  to 
be  entertained  here,  if  good  grounds  be  shown.  It  is, 
in  truth,  a  claim  to  be  restored  to  civil  rights,  and  every 

view 
(a)  2  De  G.  Macn.  ^  G.  359.         (6)  3  Brod.  ^  B.  257. 
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Yiew  of  jastice,  compassion,  and  hamanityy  would  lead 
a  Judge  to  say,  that  the  Petitioner  shall  not  be  shut  out 
from  practising  his  profession,  seeing  bow  serious  a  thing 
it  is  to  be  so  excluded,  and  that  such  a  punishment  is 
scarcely  less  severe  than  the  original  sentence.  If  a 
free  pardon  from  the  Crown,  which  restores  him  to  bis 
original  condition,  does  not  also  give  him  his  practice, 
it  is  of  little  use.    They  cited  Re  Smith  (a). 

Mr.  Selwyn  was  not  heard  in  reply. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  objection  is  an  insuperable 
one,  which  I  cannot  get  over.  I  felt  it  when  I  first  read 
the  petition.  Upon  an  application,  either  to  admit  or^. 
to  restore  a  person  to  the  roll  of  solicitors,  the  practice 
of  this  Court  has  always  been,  to  require  that  the 
application  should,  in  the  first  instance,  be  made  to  one 
of  the  Common  Law  Courts ;  and,  I  believe,  that  no 
instance  can  be  found,  of  a  person  having  been  admitted 
or  restored  to  the  roll  of  solicitors  here,  without  having 
previously  been  admitted,  or  restored  to  the  rolls  of  one 
of  the  Common  Law  Courts  as  an  attorney. 

By  this  application,  I  am  asked  to  depart  from  the  rule 
which  the  Court  has  adopted,  and  that  in  a  case  in 
which  two  successive  applications  have  been  made  to 
the*  Court  of  Queen's  Bench  for  a  similar  object,  and 
have  been  refused.  I  do  not  understand  the  expression 
of  the  Lord  Chief  Justice,  that  '^  this  is  our  final  de- 
cision," to  mean,  that  this  is  a  case,  in  which,  under  no 
circumstances,  will  we  allow  the  matter  to  be  brought 
again  before  us  for  our  consideration.  If  those  words 
are  to  be  so  treated,  it  is  clear  that  the  same  observation 

would 
(cf)  1  Brod,  4*  Bing,  522. 
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ivould  apply  to  the  new  matter  attempted  to  be  brought  1864. 
before  me,  and  to  the  introduction  of  fresh  evidence  of 
a  very  material  and  important  character,  which  was  not 
before  the  Court  of  Queen's  Bench.  I  have  not  the 
slightest  doubt,  that  both  the  Court  of  Queen's  Bench, 
and  the  other  Courts  in  Westminster  Hall,  will  regard  and 
consider  the  case  of  Mr.  Barber^  if  it  is  brought  before 
them  upon  evidence  which  was  not  before  them  upon 
the  occasion  of  the  previous  decisions. 

I  am  asked,  upon  the  present  occasion,  to  rehear  the 
case  which  has  been  twice  before  the  Court  of  Queen's 
Bench,  not  by  way  of  appeal,  but  because  the  evidence  is 
different  But,  I  think,  it  would  be  productive  of  very 
serious  inconveniences  if  I  were  to  rehear  the  case;  and,  I 
think,  the  observations  of  Lord  Cranwortk  apply  to  cases 
of  this  description.  It  is  a  very  serious  inconvenience  for 
one  Court  to  decide  upon  a  matter  which  has  already  been 
decided  by  another,  and  afler  one  Court  has  pronounced 
its  decision,  to  allow  the  same  case  to  be  subsequently 
brought  before  another  Court,  either  upon  the  same,  or 
with  additional,  materials,  in  order  to  try  to  obtain  a 
different  decision  upon  the  subject.  It  is  true,  that  the 
right  does  exist  in  the  case  of  a  writ  of  habeas  corpus, 
and  although  the  liberty  of  the  subject  may  afford 
some  reason  for  the  exception,  the  inconveniences  arising 
from  it  have  been  very  obvious  in  a  great  many  cases, 
and  in  a  variety  of  instances.  Even  in  Chancery,  great 
inconveniences  have  frequently  arisen,  from  the  attempts 
to  obtain  a  decision  of  one  branch  of  the  Court  at 
variance  with  that  of  another. 

I  have  felt,  from  the  first,  an  inclination  to  view  this 
case  both  as  favourably  and  as  leniently  as  I  could,  and 
I  have  been  impressed  with  the  circumstance  of  a  free 
pardon  having  been  granted   by  the  Crown  to  this 

gentleman ; 
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1854.  gentleman ;  but  it  would  not  have  been  poesible  for 
me  to  have  interfered,  even  if  the  case  had  not  already 
been  tried  before  and  decided  by  another  Court,  and  if 
the  application  had  been  made  to  me  in  the  first  in- 
stance, unless  an  application  had  been  previously  made 
to  one  of  the  Common  Law  Courts,  to  allow  him  to  take 
out  his  certificate.  The  application,  in  substance,  is 
perfectly  analogous  to  the  case  of  restoring  him  to  the 
rolls,  because,  although  the  form  of  application  is  diffe- 
rent, yet  the  application  and  the  evidence  are  both 
exactly  of  the  same  character.  I  feel  the  objection  still 
more  strongly  in  a  case  where  the  application  has  already 
been  made  to  one  of  the  Common  Law  Courts,  and  has 
been  refused. 

I  am  of  opinion,  that  I  must  allow  this  objection  to 
prevail,  and  that  I  cannot  go  into  the  merits  of  this 
case ;  but,  I  will  allow  the  petition  to  stand  over,  with 
liberty  to  Mr.  Barber  to  make  such  application  as  he 
may  think  fit. 
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ATTORNEY-GENERAL  v.  THE  HABER- 
DASHERS' COMPANY. 

•  ^  My  1. 

l^/ZZ/ililf  JOiV:£S,bybiswilI,datedinl614,macle  A  tesutor,  in 
this  bequest :—"  I  give  the  Company  of  Haber-  apreicberehip, 

dashers  in  London^  the  sum  of  9,000/.  of  current  moneVi  » ■chool  and 

ftlnunousefli 
to  ordain  a  preacher,  a  free  school,  and  almshouses  for  but  neither  by 

twenty  poor  old  diseased  people,  or  blind  and  lame,  as  ^  ^^  j*®'  ^^ 

it  shall  seem  best  to  them  of  the  town  o^  Monmouth^  cbarteroffoun- 

where  it  shall  be  bestowed,"  &c.  ^^'*r^ 

as  to  the  reli- 
By  letters-patent  of  incorporation  of  King  Jame9  I.,  Ioq  of  the 

dated  in  1614,  and  granted  on  the  petition  of  William  ■fhola"; 

°  ^  the  latter  em- 

Jones^  it  was  ofdamed,  that  there  should  be  a  free  powered  the 

grammar  school  for  ever  in  the  town  of  Monmouth^  for  ^^jf^^^Jj**^ 

the  instruction  and  education  of  boys  and  youth  in  the  reasonable 

Latin  tongue,  and  other  more  polite  literature,  and  « good  rule  and 

erudition,  to  endure  for  ever,  by  the  name  of  "  The  governance " 

Free  Ghrammar  School  of  William  Jones^  in  Monmouth^  as  they  should 

&c/'    And  it  was  also  ordained,  that  there  should  be  a  ^^^  P^P*'; 

'  so  as  not  to  be 

preacher  of  the  divine  word,  and  to  perform  divine  ser-  repugnant  to 

vice  in  any  church  in  town,  or  in  the  almshouses;  and  realmT'sta-^ 

the  governors  were  thereby  empowered  to  ordain  such  *«*«  were 

reasonable  statutes,  as  to  them  should  seem  proper,  and  made, 

not  repugnant  to  the  laws  of  the  realm,  for  the  good  rule  ^'^"^  ^ 

and  government  of  the  school.  attend  church 

and  receive 
religious 
The  governors,  accordingly,  made  statutes  from  time  instruction. 

to  time,  the  first  of  virhich  were  ordained  in  1616.  *  They  ^^  not  a 

directed  ^^""^j'f 

England 
school;  and  it  was  ordered,  in  a  proposed  new  scheme,  that  children,  whose  parents  ob- 
jected,  should  neither  be  compelled  to  attend  church,  or  to  receive  religious  mstruction. 
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directed^  ''that  each  morning  at  the  repairing  to  school, 
some  godly  prayer  shall  be  used ;  on  departure  to  dinner 
some  portion  of  a  chapter  of  the  New  Testament,  out  of 
Greek  or  Latin,  shall  be  rendered  into  English.  Before 
departure  at  night,  a  chapter  out  of  the  Bible  shall  be 
read,  prayers  used,  and  a  psalm  sung.  And  that  all 
may  better  profit  thereby,  the  master  shall  #ee  that 
each  scholar  be  provided,  according  to  his  capacity  and 
friend's  ability,  with  a  Bible,  Testament,  and  Service- 
book,  to  be  daily  used  in  these  exercises.  The  master 
and  usher  shall,  one  day  in  each  week,  catechise  and 
instruct  their  scholars  in  the  principles  of  the  Christian 
religion.  And  shall  provide  that  all  the  scholars  dili- 
gently,  each  Sabbath  and  all  other  days  of  holy  assem- 
blies, shajl  repair  to  church,  and  bring  their  books  before 
mentioned,  fit  for  the  exercises  of  such  times." 


Subsequently,  a  statute  was  made,  directing  that  the 
scholars  should,  without  distinction,  conform  to  the 
religious  instruction  afforded  in  the  school,  but  should 
not  be  compelled  to  attend  church  if  their  parents  ob« 
jected. 


On  a  reference  to  chambers  to  settle  a  new  scheme, 
the  governors  now  proposed  the  following  statute: — 
''  Each  morning,  at  the  opening  of  the  school,  prayers 
selected  from  the  liturgy  of  the  church  of  England^  the 
collect  for  the  day,  and  a  chapter  (or  a  portion  of  one) 
of  the  Bible,  shall  be  read  by  one  of  the  masters ;  and 
before  closing  the  school,  a  chapter  out  of  the  Bible 
shall  be  read  by  one  of  the  scholars,  and  a  short  prayer 
from  the  liturgy  by  one  of  the  masters.  The  scholars 
shall  be  instructed  in  the  liturgy,  and  the  religious  prin- 
ciples of  the  church  of  England^  and  shall  attend  church, 
accompanied  by  one  of  the  masters,  every  Sabbath  day, 
and  Christmas-day^  Good  Friday,  Ask  Wednesday^  and 

Ascension- 
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Ascension-day^  and  all  general  fast  or  thanksgiving 
days  appointed  by  proclamation,  the  roaster  sitting  with 
them,  but  no  scholar  shall  be  compelled"  [to  receive 
such  religious  instruction  or]  **  to  attend  church,  if  his 
parent  or  guardian  shall  object  thereto  in  writing." 

The  Attorney-General  wished  to  insert  the  words  in 
brackets,  and  the  matter  was  adjourned  from  chambers 
fur  argument  on  this  point 

Mr.  Shapter,  for  the  Haberdashers'  Company. 
Hitherto  no  objection  had  been  made  to  the  receiving 
religious  instruction ;  but  the  Attorney-Oeneral  insists 
upon  the  insertion  of  words  exempting  scholars  from  re- 
ceiving any  such  instruction.  It  is  a  matter  of  serious 
importance  whether  Christianity  is  to  be  struck  out  of 
the  school  instruction  altogether.  The  other  point 
having  reference  to  church  government,  is  of  a  different 
character ;  the  school  is  essentially  one  belonging  tcr  the 
church  of  England,  though  dissenters  are  admitted  to 
the  benefit  of  the  instruction  given  in  it.  The  Attorney- 
General,  by  the  introduction  of  the  proposed  words, 
destroys  that  which  gives  it  the  character  of  a  Protestant 
school,  and  to  which  the  dissenters  do  not  object,  though 
perhaps  Papists  may.  Again,  there  is  an  attempt  by 
the  Attorney-Oeneral  to  deprive  the  governors  of  their 
undoubted  right  to  make  statutes,  and  the  statute  pro- 
posed is  in  accordance  with  the  spirit  of  existing  statutes, 
and  one  which  the  governors  have  clearly  a  power  to 
make  by  virtue  of  their  letters-patent. 

Mr.  Wichens,  for  the  Attorney-General,  was  not 
called  on.  » 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  words  proposed  by  the  At- 

torney- 


1854. 
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torney-Oeneral  ought  to  be  introduced.  The  school  is 
not  a  church  of  England  school,  for  the  founder  giyes 
the  9,000/.  "  to  ordain  a  preacher,  a  free  school,  and 
almshouses,  for  poor  people,"  in  the  most  general  terma. 
It  is  true  that  the  charter  and  the  statutes  do  restrict  the 
school  to  a  church  of  England  school ;  but  the  charter 
was  framed  in  accordance  with  the  spirit  of  the  age  in 
which  it  was  granted,  and  could  not  affect  the  original 
trusts,  or  restrict  the  generality  of  the  founder's  inten- 
tion, which  did  not  confine  his  words  to  a  church  of 
England  school.  Neither  do  I  make  it  cease  to  be  a 
church  of  England  school  by  inserting  the  words  pro- 
posed by  the  Attomey-Oeneral.  It  is  impossible  to 
say,  that  the  school  could  be  open  to  dissenters,  if, 
though  exempt  from  attendance  at  church,  they  should 
be  compelled  to  receive  religious  instruction ;  one  follows 
the  other.  It  was  obvious,  the  children  of  dissenters 
were  virtually  excluded  by  the  existing  as  well  as  by 
the  proposed  statutes,  and  it  would  be  inconsistent  to 
make  one  exemption  and  not  the  other. 


The  clause  proposed  by  the  Attofney-Oeneral  must 
therefore  be  introduced ;  the  object  of  which  is,  to  pre- 
vent the  compulsory  inculcation  of  the  peculiar  tenets  of 
the  church  of  England. 


Note.— See  The  AUonuy-General  ▼. 
School,  18  Ban.  256. 


Tile  Sher^ome  Gnumnar 
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DU  HOUKMELIN  t;.  SHELDON. 

My  1,  3. 

Tl^LIZABETH SHELDON,  Kfeme  coverte,  by  her  A  manried 
#Ti     .„    ,       ,.     ,««^        1        ,    .  r  woman,  by  her 

Willy  dated  m  1824,  and  made  in  exercise  of  a  power,  ^\\\^  ap^inted 

duly  appointed  and  devised  certain  hereditaments  therein  and  deviied 

referred  to,  *'  and  also  all  other  the  manors  and  here-  perty  aodall 

ditaments  (if  any  such  there  were)  which  she  had  any  diuwaento'yf 

power  to  appoint  and  devise/'  unto  three  persons  and  any)  which  she 

their  heirs,  upon  the  trusts  therein  mentioned.  i^  appmnt 

or  deviae." 

She  became  a  widow,  and  in  1829,  she  made  a  nun-  when  a  widow, 

cupative  codicil,  attested  by  four  witnesses,  whereby  she  ^^  g^^th 

gave  some  legacies,  but  did  not  dispose  of  the  residue  will    Held, 

of  her  estate;  and  she  confirmed  all  wills  and  codicils  ^^nfirmed 

which  she  had  theretofore  made.    The  testatrix  died  the  onlv  nassed 
.  J  iiicn  neredi- 

next  day.  tamenta  as 

were  tuhject 

At  the  date  of  the  codicil,  the  testatrix  was  entided  to 
a  share  of  certain  leaseholds  for  lives,  limited  to  the 
lessees,  their  heirs  and  assigns.  And  she  was  also 
entitled  to  some  shares  of  certain  copyholds,  held  for 
lives,  of  the  manor  of  Cleeve  Prior,  granted  to  the 
lessees,  their  executors  and  administrators,  for  lives; 
but  neither  the  leaseholds  nor  the  copyholds  were  in- 
cluded in  the  powers  of  appointment  exercised  by  the 
will. 


Madame  Charlotte  Louisa  de  Massals  (one  of  the 
co-heiresses,  and  one  of  the  next  of  kin)  presented  a. 
petition,  praying  that  the  rights  and  interests  of  the 
Petitioners,  and  of  all  other  parties  interested  in  the 
several  shares  of  the  testatrix  in  the  leasehold  and  copy- 
hold estates  ipight  be  declared. 

Mr. 


Sheldon. 
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1854.  Mr.  Smythe^  for  the  Petitioners,  contended  that  the 

'"■■^-^"*-^  will  of  a  married  woman  operated  simply  as  an  exercise 
HouRMELiN  ^^  ^^^  power,  and  included  merely  the  property  subject 
thereto,  and  that  the  codicil  had  not  the  effect  of  ex- 
tending the  operation  of  the  will  to  property  not  subject 
to  the  power.  That  there  was  therefore  an  intestacy  \ 
and  that  the  leaseholds,  limited  to  the  lessee  and  his 
heirs^  devolved  upon  the  co-heiresses  at  law  of  the  tes- 
tatrix, as  special  occupants,  and  that  the  copyholds, 
limited  to  the  lessee  and  his  executorsj  passed  to  the 
next  of  kin. 

Mr.  i2.  Palmer  and  Mr.  Hanson^  for  other  co- 
heiresses, contended  that  the  will  of  a  married  woman 
was,  strictly  speaking,  not  a  will,  and  that  the  codicil 
could  not  convert  it  into  a  will,  so  as  to  give  it  any 
operation  upon  the  property  in  question.  They  cited 
CoU  V.  Scott  (a) ;  Douglas  v.  Douglas  (b) ;  Atkinson  v. 
Baker  (c). 

Mr,  SheSf  for  another  party. 

Mr.  Lloyd  and  Mr.  Fleming,  for  parties  claiming 
under  the  will.  The  question  is,  whether  the  republi- 
cation of  the  will  of  the  married  woman,  by  the  codicil 
made  when  a  widow,  validates  the  will  executed  by  her 
under  the  power.  [The  Master  of  the  Bolls. — No;  it 
is  whether  the  republication  by  the  widow  turns  the  ap- 
pointment into  a  devise.]  The  will,  though  it  was  made 
under  a  power  authorizing  her  to  make  a  will,  both 
appoints  and  devises  '^  all  manors,  &c.,  which  I  have 
power  to  appoint  or  devise;"  and  by  the  codicil,  she 
says,  **  I  approve  and  confirm  all  other  testaments  and 
codicils  I  may  have  previously  made."  This  confirms 
the  devise  as  well  as  the  appointment.  The  codicil  and 
the  will  are  to  be  read  as  one  instrument,  and  the  will 

speaks 

(a)  1  Macn.  ^  G.  518.       (6)  1  Kay,  400.       (c)  4  T.  R.  229. 
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Shiloow. 


speaks  from  the  date  of  the  codicil,  which  iacorpofates        1854. 
and  republishes  it    The  leaseholds  and  copyholds  in      ^"^/-^^ 
question   being  at  that  time  at  her  absolute  disposal,    Hourmblin 
willy  therefore,  pass  under  the  general  devise  in  the  con- 
firmed wilL 

The  Master  of  the  Rolls. 

There  is  no  question  but  that  the  will  of  a  married 
woman  may  be  confirmed  by  a  codicil ;  but  the  point 
is,  can  such  a  will  be  converted  into  anything  else  by 
the  codicil.  In  fact,  the  will  of  a  married  woman  is 
only  the  exercise  of  a  power, — testamentary  in  its  nature 
it  is  true,  bat  it  nevertheless  operates  only  as  the  exer- 
cise of  a  power,  just  in  the  same  way  as  if  the  appoint- 
ment had  been  made  by  deed.  All  these  questions  are 
questions  of  construction ;  and  there  can  be  no  doubt 
that  a  codicil  would  confirm  the  will  of  a  married 
woman,  and  would  set  right  anything  informal  in  it; 
but  it  has  not  the  effect  of  extending  the  operation  of 
the  will  so  as  to  make  it  include  that  which  was  not 
included  in  the  power  given  to  the  married  woman  to 
make  the  will.  I  look  at  the  case  in  the  same  light 
as  if  it  were  a  man's  will,  who  having  a  power  to 
appoint  had  made  his  will  in  exercise  of  it,  and  had 
said,  **  as  to  all  my  estates  over  which  I  have  power  of 
appointment,  I  appoint  the  same  to  A.  ij."  If  he 
had  made  no  other  will,  but,  by  a  codicil,  had  confirmed 
that  disposition,  it  could  not  be  said  that  that  dispo- 
sition included  other  lands  not  comprised  in  the  power, 
but  vested  in  him  ;  these  would  be  excluded,  just  as  much 
as  they  would  be,  if  they  had  been  disposed  of  by  a  ter- 
ritorial designation  of  the  lands.  Thus,  for  instance, 
if  **  lands  in  Suffolk  **  were  devised  by  will,  and  that 
will  were  confirmed  by  a  codicil,  it  would  not  pass  lands 
in  Sussex.  So  the  general  words  '^  all  manors,  &c.'*  in 
the  testatrix's  will  in  the  present  case  would  include 

TOL.  XIX.  D  D  other 
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1854.        other  lands  over  which  she  had  a  power,  but  not  those 
^*^^**^      to  which  the  power  did  not  extend.    That  is  a  very 
HouRMBLiN    distinct  thing  from  a  general  devise  of  all  the  property 
of  the  testatrix. 


V. 

Sheldon. 


As  to  the  effect  of  republication,  no  doubt  the  will 
speaks  from  the  time  it  is  republished,  but  what  does  it 
speak  to  ?  Clearly  only  to  what  is  included  in  the  will, 
and  no  more.  I  think,  therefore,  that  in  this  case  the 
codicil  did  not  extend  or  enlarge  the  appointment  so  as 
to  make  it  a  devise  of  that  which  is  not  contained  in 
the  power.  There  being,  therefore,  an  intestacy,  the 
leaseholds  for  lives  pass  to  the  heir  at  law  as  special  oc- 
cupant, and  the  copyholds  to  the  next  of  kin. 


July  5. 


LOBLEY  t;.  STOCKS. 


A  testator        TN  1849,  the  testator,  by  his  will,  bequeathed  to  his 
wff  Sr''  daughter,  Fanny  Lord,  \flOOL  and  100  of  his  shares 

A.  1.000/.  and  in  "The  Yorkshire  Banking  Company." 
100  banking 

fuTighter^        He   also  bequeathed  to  the  Plaintiff,  his  daughter, 

B.  3,000/.  and  Ann  Binder  Lobley,  3,0001.  and  100  of  his  shares  in 

ByacodicH       the  said  FbrA^Atre  Banking  Company, 
he  revoked 
both  gifts  to 
A,  and  be- 
queathed to 
her  5pO/.  and 
«•/*«"  100 
•hare«  speci- 
fied in  his 
will.     But  as 
to  B.,  he 
revoked  the 
3,000/.  only, 
and  gave  to  her 
1,500/.  and  100  shares, 
cumulative. 


By  a  codicil,  made  in  1851,  he  expressed  himself  as 
follows,  "Whereas  I  did,  in  and  by  my  said  will,  give 
and  bequeath  to  my  daughter  Fanny  Lord  1,000/.  and 
100  shares  in  the  Yorkshire  Banking  Company,  now  I 
do  hereby  revoke  the  said  legacy,  and  do  give  unto  her, 
the  said   Fanny  Lord,  500/.  and  no  more ;  and   I  do 

hereby 

Held,  that  B.  was  entitled  to  200  shares,  the  legacies  being 
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hereby  ratiFy  and  confirm  my  said  will^  and  I  do  leave  1854. 
to  her,  my  daughter,  Fanny  Lard^  the  building  at  Low 
Fold,  and  the  100  shares  in  the  Yorkshire  Banking 
Company,  as  specified  in  my  said  will.  And  whereas  I 
did,  in  my  will,  give  and  bequeath  to  my  daughter,  Ann 
Kinder  LobUy^  3,000/.  and  100  shares  in  the  Yorkshire 
Banking  Company,  now  I  do  hereby  revoke  the  said 
legacy,  as  regards  the  3,000/.,  and  I  do  leave  and  be- 
queath unto  her  1,600/.  and  100  shares  in  the  Yorkshire 
Banking  Company.** 

The  Plaintiff  submitted,  that  the  bequest  of  the  100 
shares,  given  to  her  by  the  codicil,  was  a  separate  and 
cumulative  gift,  in  addition  to  the  legacy  of  100  shares 
given  to  her  by  the  will. 

Mr.  Smythe,  for  the  Plaintiff.  At  the  date  of  the 
testator's  will,  and  at  his  death,  he  had  500  shares,  and 
therefore  sufficient  to  satisfy  both  his  will  and  codicil. 
The  gifts  are  cumulative,  for  the  testator,  by  his  codicil, 
carefully  abstained  from  revoking  the  bequest  of  100 
shares  given  to  the  Plaintiff  by  the  will.  He  cited 
Ridges  v.  Morrison  (a) ;  Hooley  v.  Hatton  (6). 

Mr.  Lloyd  and  Mr.  Baggallay,  contrd.  The  Court 
leans  against  double  portions.  The  gifts,  being  by 
different  instruments,  are  not  cumulative,  but  substi- 
tutional, and  the  mention  of  the  shares  in  the  codicil  was 
by  way  of  recapitulation  of  what  he  had  done  and  intended 
to  do,  namely,  to  give  the  Plaintiff  1,500/.  sterling  and 
100  bank  shares.  They  cited  Hurst  v.  Beach  (c) ; 
Baillie  v.  Butterfield  {d ) ;  Benyon  v.  Benyon  (e)  ;  Lee 
V.  Pain  (/);  Coote  v.  Boyd{g), 

Mr. 
(tt)  1  Bro.  C.  C.  389.  (e)  17  Vet.  34. 

(6)  Ibid.  390,  n.  (/)  4  Hare,  201. 

(c)  5  Madd.  351.  {g)  2  B.  C.  C  521. 

{d}  I  CoXy  392. 

D  d2 
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1864.  Mr.  Smtfthe,  in  reply. 

LOBL.T  7%g  M  ASTEB  of  the  Rolls. 

I  am  of  opinion  that  these  legacies  are  cumulative^ 
and  I  come  to  that  conclusion  from  the  marked  distinc- 
tion made  by  the  testator  between  the  gifts  to  bis  two 
daughters,  Fanny  and  Ann.  By  his  will,  he  gives  to 
Fanny  1,000/.  and  100  shares,  and  to  Ann  3,000/.  and 
100  shares.  By  bis  codicil,  he  intends  to  deal  with 
both,  and  as  to  Fanny,  he  revokes  the  legacy  altogether 
as  to  both,  and  then  gives  her  500/.,  he  then  proceeds  to 
ratify  and  confirm  his  will  and  leaves  to  her  '*  the  100 
shares  in  the  Yorkshire  Banking  Ck)mpany  as  specified  in 
his  will."  As  to  Ann,  he  revokes  the  legacy,  as  regards 
the  3,000/.  only,  and  bequeaths  *'  unto  her  1,500/.  and 
100  shares  in  the  For^/aVe  Banking  Company."  When, 
by  bis  codicil,  be  intended  the  same  shares  as  those 
given  by  his  will,  he  says,  '*  the  shares  as  specified  in 
my  will/'  making  the  matter  perfectly  plain  and  dis- 
tinct. If  he  had  intended  thesame  thing  as  regarded  Ann, 
be  would  have  employed  the  same  word,  and  if  he  had 
intended  a  substitution  of  other  shares,  he  would  have  re- 
voked the  whole  gift;  contained  in  the  will.  But  he  re- 
cites that  he  had  given  Ann  3,000/.  and  100  shares,  and 
then,  instead  of  revoking  these  gifts  Hmpliciter,  as  he 
had  done  in  the  former  case,  he  revokes  the  pecuniary 
legacy  only,  and  leaves  the  legacy  of  100  shares  un- 
.  affected.  Having  done  that,  he  says,  **  I  leave  her 
1,500/.  and  100  shares,"  not  "  the  100  shares  as  speci- 
fied in  his  will  as  in  the  former  case." 

I  think  he  meant  to  give  100  shares  in  addition  to  the 
legacy  of  100  bequeathed  by  his  will,  which  he  declined 
to  revoke. 
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In  re  DRAKELEY'S  Estate. 
In  re  TRUSTEE  RELIEF  ACT. 

July  3,  4,  6. 

JOHN  DRAKELEY,  in  1810,  devised  his  free-  Atestatorgave 

hold,  copyhold,  and  all  his  real  estate,  and  be-  p^r^nal"^tate 

queathed  all  his  ready  money,  securities  for  money,  totmgtees, 

stock  and  personal  estate,  to  trustees,  in  trust,  out  of  pay  the  income 

the  rents,  issues,  dividends  and  profits,  to  pay  the  sum  ^  ^^  persons 

of  600/.  per  annum  to  his  wife,  Ann  Drakeley,  during  tenanu  in 

her  life,  and  subject  thereto,  upon  trust  to  pay  the  same  ^""the'^th 

rents,  issues,  dividends  and  profits,  equally  between  his  of  the  survivor 

brother  William  DrakeUy^  and  his  sister  -4nn,  the  wife  ggt^te,  and 

oi  Joseph  Moxon^  during  their  lives,  as  tenants  in  com-  stand  possessed 

mon;  and  in  c^»e  Joseph  Moxon  should  survive  his  wife,  ceeds  and  of 

upon  trust  to  pay  her  share  of  the  rents,  &c.  to  Joseph  ^^^^^^ 

Moxon  during  his  life.    And  the  testator  directed,  that  securities  upon 

if  his  brother  or  sister  and  her  husband  should  die  in  ^nalestatr'" 

the  lifetime  of  his  wife,  leaving  issue  of  his  or  her  body,  should  then  be 
1  «  111  7       1  o   1  o       invested,  upon 

then  the  trustees  should  pay  the  share  of  the  rents,  &c.  certain  trusu 

to'  which  his  (a)  mother  and  sister  and  brother  in  law  *°^.,5  *^^*"  ?f 
^    \  children.    By 

(as  the  case  might  be)  would  have  been  entitled,  if  the  death  of 

living,  to  his  or  her  children,  to  be  applied  for  their  f°u|.  ^jg  ™_ 

maintenance  and  education ;  and  after  the  decease  of  tion  of  the 

the  survivor  of  the  testator's  wife,  his  brother  and  sister  released,  and 

and  ^^^  accu- 
mulated until 
{a)  Sk  m  the  will,  but  *'  brother"  appears  to  have  been  intended.       the  death  of 

the  survivor 
of  the  four.     Held,  that  the  accumulation  of  the  real  estate  was  undisposed  of  and 
passed  to  the  heir,  but  that  the  accumulation  of  the  personalty  passed  as  residue  to 
the  children. 

The  testator  gave  an  annuity  to  i4.  for  life,  and  the  income  of  the  residue  to  B.  and 
C.  *'  during  their  lives,  as  tenants  in  common."  The  gift  over  to  their  respective 
children  was  only  after  the  deaths  of  A.j  B.  and  C,  and  though  there  was  a  provision 
for  intermediate  maintenance,  it  was  only  on  a  contingent  event  which  never  hap- 
pened. B  died.  Held  that  C  was  not,  by  implication  or  otherwise,  entitled  to  more 
than  half  of  the  income  for  life. 
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and  brother  in  law,  upon  trust  to  sell  the  real  estate, 
and  stand  possessed  of  the  proceeds  of  the  sale,  *'  and 
of  the  stocks,  funds  and  securities,  upon  which  my  per- 
sonal  estate  shall  then  be  invested,'*  in  trust  for  all  and 
every  the  child  and  children  of  his  brother  and  sister, 
who,  &c.  The  testator  appointed  his  wife  sole  executrix 
of  his  will. 

The  testator  died  in  1810,  his  widow  in  1816,  Joseph 
Moxon  in  1828,  William  Drakeley,  the  brother,  in  1839, 
Ann  Moxon,  the  sister,  in  1850. 

The  trustees  accumulated  one  moiety  of  the  income 
of  the  Feal  and  personal  estate  from  the  death  of  the 
brother,  in  1839,  to  that  of  the  sister,  in  1850,  which 
they  paid  into  Court. 

William  Drakeley  and  Ann  Moxon  bad  both  chil- 
dren. 

The  questions  were,  whether  the  accumulations  of  the 
moiety  of  the  income  were  undisposed  of  by  the  testa- 
tor's will,  and  devolved  upon  his  sole  executrix,  or  his 
heir  at  law  and  next  of  kin ;  or,  if  not,  whether  Mrs. 
Moxon,  having  survived  William  Drakeley,  was  entitled 
to  the  whole,  or  whether  the  fund  passed  under  the 
residuary  gift  in  moieties  to  the  children  of  Mrs.ilfoxon 
and  William  Drakeley. 

Mr.  Roupell  and  Mr.  Metcalfe,  for  the  legal  personal 
representatives  of  Ann  Moxon,  contended,  that  Ann 
Moxon,  having  survived  William  Drakeley,  took  the 
whole  income  for  life,  and  if  not,  that  there  was  an  in- 
testacy as  to  the  fund  in  Court,  because  the  gift,  after  the 
death  of  the  survivor  of  William  Drakeley  and  Mr.  and 
Mrs.  Moxon,  included  no  more  than  the  same  property 
which  had  been  given  to  the  trustees  at  the  beginning 

of 
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of  the  will,  and  excluded  the  fund  in  Court,  which,  being  1864. 

undisposed  of,  devolved  (as  to  so  much  of  the  accumu-  ^-^s^^*^' 

lations  of  it  as  proceeded  from  real  estate)  upon  the  r*            . 

*                                                              ■  Drakeley  8 

testator*s  heir  at  law,  and  as  to  so  much  as  proceeded  Estate. 

from  personalty,  to  the  testator's  next  of  kin.  ^^  re 

Trustee 


Mr.  J.  H.  Palmer^  for  the  representatives  of  the 
widow,  argued,  that  notwithstanding  she  had  an  annuity 
bequeathed  to  her  by  the  will,  she,  as  executrix,  took 
beneficially  every  portion  of  the  personal  estate  not 
otherwise  bequeathed,  for  the  old  law  was  applicable, 
the  will  having  been  made  prior  to  the  passing  of  the  7 
Will.  4  &  1  Vict.  c.  26.  Secondly,  he  argued,  in  the 
alternative,  for  an  intestacy.  He  cited  Pratt  v.  SW- 
den  (a) ;  Ball  v.  Smith  (b)  ;  Jones  v.  Westcomb  (c) ; 
Griffith  V.  Rogers {d)]  Lady  Granville  v.  Duchess  of 
Beaufort  (c). 

Mr.  Freeling,  for  the  trustees. 

Mr.  R.  Palmer,  Mr.  G.  L.  Russell,  Mr.  J.  V.  Prior, 
Mr.  Seluyn  and  Mr.  Purcell,  for  the  children  of  William 
Drakeley,  contended,  that  there  being  a  direct  gift  over 
to  the  children,  though  not  till  after  the  death  of  the 
survivor  of  the  persons  entitled  for  life,  the  accumula- 
tions arising  from  the  moiety  of  the  income  so  given 
over  were  necessarily  included  in  the  gift,  and  were 
part  of  it,  at  all  events  as  regards  the  personal  estate; 
Greeny.  Ekins(f).  That  though  the  very  event  in 
which  the  testator  directed  maintenance  to  be  given 
had  not  happened,  yet  that  it  was  manifest  that  main- 
tenance was  contemplated  by  the  testator,  his  obvious 
intention  on  the  whole  being,  that  the  parents  should 

each 

(fl)  14  Vet.  197.  (e)  1  P.  Wmt.  114 ;  2  Vera. 

(6)  2  Vern.  634.  648. 

(c)  Prec,  in  Chan.  316.  (/)  2  Atk.  473. 

{d)  Ibid.  231. 


Relief  Act. 
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each  have  a  moiety  of  the  income  for  life,  and  then  that 
the  children  of  each  should  divide  the  moiety  of  the 
fund  between  them.  That  the  children  of  William 
Drakeley  were,  therefore,  entitled  to  the  whole  of  the 
fundy  or  at  least  that  part  of  it  arising  from  personalty. 
They  cited  Shawe  v.  Cunliffe{a)i  Webb  v.  Kelly  {b); 
Cunningham  v.  Murray  (c) ;  Bullock  ▼.  Stones  (d) ;  Kil- 
vington  v.  Gray{e);  Soames  v.  Martin (f);  Phipps  y. 
Ackers  (g). 


Mr.  Follett,  for^  William  Draheley's  representatives^ 
cited  Jones  v.  Randall  {h) ;  Armstrong  v.  Eldridge  (i ) ; 
and  Moffatt  v.  Bumie  (A). 

Mr.  Lloyd  and  Mr.  Pearson,  for  the  heir  at  law  of 
William  Draheky,  cited  Roper  on  Legacies  (l). 


The  Master  of  the  Rolls. 

You  may  confine  your  reply  to  the  intestacy  as  re- 
gards the  personal  estate.  I  think  there  is  no  estate 
by  implication  to  Mrs.  Moxon  of  the  share  of  William 
Drakeley.  The  testator  gives  the  rents  and  profits  to  his 
brother  William  and  his  sister  Ann,  **  during  their  lives, 
as  tenants  in  common  ;*'  that  is,  I  think,  a  gift  of  half 
to  William  for  his  life,  and  of  the  other  half  to  Ann 
Moxon  for  her  life.  If  1  were  to  hold  otherwise,  and 
that  it  was  a  gift  during  the  life  of  the  survivor,  it  would 
be  joint  tenancy,  though  a  tenancy  in  common  is  ex- 
pressed. It  is  merely  a  gift  for  their  joint  lives,  so  as 
to  end  on  the  death  of  one. 

Maintenance 


(a)  4Bn).  C,C,  144. 

(b)  9  Sim,  469. 

(c)  1  De  G.  4*  Sm,  366. 
{d)2  Vet.  seti.  521. 

(e)  10  Sim.  293. 
0)  10  Sim,  287. 


{g)9CLSf  Fin.  583. 
(A)  1  Jac.  4-  Walk.  100. 
(ij  3  Bro.  C.  C.  215. 
{k)  18  Bfav.211. 
(/)  Page  1692,  4th  edit. 
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Maintenance  is  given  to  the  children  of  William,  in  1854. 
the  event  of  his  dying  in  the  lifetime  of  the  testator's 
wife,  and  unless  that  happened,  no  maintenance  was 
given,  and  this  also  is  inconsistent  with  a  right  by  sur- 
vivorship. 1  think  she  is  excluded  by  necessary  impli- 
cation. The  only  point  on  which  I  entertain  any  doubt  ReuefAct. 
is,  whether,  so  far  as  regards  the  personal  estate,  the 
dividends  qn  the  moiety,  from  the  death  of  William 
until  the  death  of  Ann  Moxon,  are  undisposed  of,  or  are 
given  to  the  children  of  William  Drakeley  and  Ann 
Moxon.  With  regard  to  the  real  estate,  the  rents  are 
clearly  undisposed  of. 


Mr.  Baupett,  in  reply. 

The  Mastbr  of  the  Roli^,  I  will  consider  this  case. 


The  Master  of  the  Rolls. 

The  only  question  which  remains  to  be  disposed  of 
upon  this  will  is,  whether  the  dividends  which  have 
accrued  on  the  residuary  personal  estate  between  the 
death  of  William  Draheley,  the  testator's  brother,  in 
January,  1839,  and  that  o(  Ann  Moxon,  the  testator's 
sister,  in  May,  1850,  belong  to  the  children  of  William 
Draheley  and  Ann  Moxon,  or  whether  they  are  undis- 
posed of  by  the  testator's  will,  and  consequently  go  to 
his  next  of  kin.  The  will  is  in  these  terms.  [His  Honor 
read  t/.]  Now  it  is  urged  on  one  side,  that  the  descrip- 
tion of  the  personal  estate,  which  the  trustees  are  to 
stand  possessed  of  after  the  death  of  the  survivor  of 
William  Drakeley,  Ann  Mozon  and  her  husband,  viz. 
'^  stocks,  funds  and  securities,  in  or  upon  which  my 
personal  estate  shall  then  be  invested,"  points  to  exactly 

the 
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the  same  property  as  is  previously  given  by  the  will^  as 
his  residuary  personal  estate^  where  he  speaks  of  the 
trustees  standing  possessed  of  the  **  residue  of  his  per- 
sonal estate  and  the  stocks^  funds,"  &c.  And  it  is 
argued  that,  in  the  latter  clause  of  his  will,  he  declares 
the  trust  of  the  same  specific  fund,  neither  enlarged  nor 
diminished,  but  exactly  the  same,  and  that  consequently 
the  accumulations  of  the  income  are  not  disposed  of. 


As  to  the  rents,  indeed,  of  the  real  estate,  which 
formed  part  of  it,  that  argument  cannot  be  sustained, 
and  has  been  abandoned. 

But  as  to  the  income  of  the  personal  estate,  it  is  con- 
tended, on  the  other  side,  that  the  latter  clause  of  the 
will  created  a  fresh  residue,  and  is  not  confined  to  what 
is  given  before ;  and  I  am  of  opinion  that  this  argument 
is  correct.  The  way  I  look  at  this  case  is  this : — sup- 
pose there  had  been  no  prior  gift  of  residuary  personal 
estate,  there  can  be  no  doubt  that  the  latter  clause  would 
have  been  considered  a  complete  disposition  of  the 
whole  personal  estate.  ''  My  personal  estate"  means 
all  my  personal  estate.  Why  then  should  this  clause 
have  a  less  extensive  interpretation  or  effect,  because 
the  testator  had  before  given  the  residue  of  his  personal 
estate,  previously  created,  and  the  stocks,  &c.,  upon 
which  it  was  invested  ? 


In  the  course  of  the  argument,  it  was  contended,  that 
the  words  ''  stocks,  funds,"  &c.  pointed  only  to  actual 
investment,  and,  therefore,  that  they  do  not  carry  the 
intermediate  accumulations,  because  there  is  no  direc- 
tion in  the  will  to  invest  them ;  but  I  cannot  accede  to 
that  view.  Suppose  there  had  been,  actually,  at  the 
time,  no  investment,  and  I  were  to  accede  to  the  argu- 
ment urged  upon  me,  the  children  of  William  Drakeley 

and 
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and  Ann  Moxon  would  take,  or  not^  accordingly  as  the        1854. 
dividends  had,  or  bad  not,  been  invested ;  but  it  would       ^-^/-^^^ 

hardly  be  contended,  that  the  .conduct  of  the  trustees,  Drakbley'i 
and  their  performance  or  non-performance  of  a  duty,        Estate. 
which  is  incidental  to  their  office,  could  vary  the  rights      j, 

of  the  parties.  Relief  Act. 

I  proceed  on  the  principle  that  the  whole  of  the  per- 
sonal estate  then  existing  is  given,  and  that  the  words 
of  description,  which  clearly  point  to  the  period  of  divi- 
sion, do  not,  by  force  of,  or  reference  to,  the  investment 
of  it,  cut  down  the  gift  to  that  which  alone  it  would 
have  amounted  to  in  case  the  trustees  had  not  made 
the  proper  investments.  It  includes  the  whole  of  the 
personal  estate  then  existing,  and  consequently  it  goes 
to  the  children  of  William  Draheley  and  Ann  Moxon, 


Note.— See  Genery  v.  Fitzgerald,  Jacob,  468. 


GALLEY  V.  RICHARDS.  July  s,  lO. 

rpHIS  suit  was  instituted  to  establish  the  validity  of  a  Communica- 

•^  will,  under  which  the  Plaintiff  claimed  as  devisee,  ^enonaad^ 

The  Defendant  was  the  testator's  heir  at  law,  and  ques-  ^^f  }*8*^  , 

J^  adviser,  who 

tioned  the  validity  of  the  will  on  the  ground  of  the  had  been  a 

:»^rx»^.^A»An^,»  solicitor,  but 
incompetency  ^^^^^y'^^^f 

the  communi- 
cations had,  witliout  his  knowledge,  ceased  to  practise,  are  privileged. 

The  cummunications  had  reference  to  the  validity  of  a  will,  and  passed  between  the 
Plaintiff  and  his  legal  adviser  between  the  date  of  the  will  and  the  death  of  the  testator. 
It  was  objected  that  they  could  not  have  taken  place  in  contemplation  of  a  suit  respect- 
ing the  validity  of  the  will,  and  were  therefore  not  protected.  Held,  that  this  did  not 
take  them  out  of  the  rule. 


Callet 
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1864.  iDCompeteDcy  of  the  testator.  The  Defendant  having 
obtained  the  usual  order  for  production  of  documents 
in  the  Plaintiflf's  possession,  the  Plaintiff  set  them  forth 
Richards,  in  three  schedules,  but  in  his  first  affidavit  objected  to 
the  production  of  those  comprised  in  the  second  and 
third  schedules,  on  the  ground  that  they  were  privileged 
communications  '^between  him  and  Mr.  J.  /Z.  MuUings 
and  Messrs.  MuUing$^  Daubeny  k  Chubby  (solicitors  of 
Cirencester^)  as  his  advisers  and  solicitors,  and  were 
all  written  and  sent  either  in  contemplation  of  or  since 
the  institution  of  the  fiuit." 


The  third  schedule  comprised  sundry  letters,  and, 
among  others,  four  written  to  the  Plaintiff  by  Mr.  J. 
JR,  MuUings^  in  answer  to  communications  from  the 
Plaintiff  to  him,  ''seeking  his  professional  advice  and 
assistance.'* 


At  the  time  these  letters  were  written  by  Mr.  MuUings^ 
he  had  ceased  to  practise  as  a  solicitor,  but,  by  arrange- 
ment, his  name  still  remained  in  the  firm  of  MuUings^ 
Daubeny  &  Chubh ;  and  the  Plaintiff,  in  his  second 
affidavit,  stated,  that  at  the  time  the  letters  were  written, 
he  was  not  aware  that  Mr.  MuUings  bad  ceased  to 
practise. 

The  testator  made  his  will  and  first  codicil  on  the 
12th  of  March f  1861,  and  died  on  the  16th  o(  January, 
1864.  The  four  letters  in  question,  written  by  Mr. 
MuUings  to  the  Plaintiff,  bore  date  the  19th  and  23rd  of 
October,  1861,  and  3rd  of  November,  and  1st  of  Decem- 
ber, 1862,  and  were,  therefore,  written  between  the  date 
of  the  will  and  the  testator's  death  ;  and,  consequently, 
as  the  Defendant  alleged,  could  not  have  been  written  in 

contemplation 
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contemplation  of  a  suit  respecting  the  yalidity  of  the 

will. 

Callbt 

V. 

The  case  now  came  on,  by  adjournment  from  cbam-     Richabdb. 
bersi  to  be  argued  in  Court. 

Mr.  Lloyd  and  Mr.  Pryor,  for  the  motion,  contended, 
that  as  Mr.  MuUings  was  not  the  solicitor  of  the  Plain- 
tiff, nor  his  agent  for  the  purpose  of  communicating 
with  his  solicitor,  the  four  letters  were  not  priWleged ; 
and  secondly,  that  if  the  Court  should  not  be  of  that 
opinion,  at  all  events,  they  could  not  be  considered  as 
written  in  contemplation  of  litigation.  They  cited  jPotin- 
latn  V.  Young  {a)  \  Wilson  v.  Rastall{b)\  Greenlaw  y. 
K%ng{c)\  JBunbury  v.  Bunlmry{d);  Steele  v.  Siew- 
art{e);  Carpmael  v.  Powi${f);  Holmee  v.  Baddelegig); 
Hawkins  v.  Oathercole  (A) ;  Walsingham  v.  Good- 
Ticks  (i). 

Mr.  J7.  Palmer  and  Mr.  Cairns,  for  the  Plaintiff,  were 
not  heard. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  these  letters  are  privileged.  It 
is  objected,  in  the  first  place,  that  Mr.  MuUings  was  not 
a  solicitor  at  the  time  they  were  written,  and  that  they 
do  not  therefore  come  within  the  rule.  The  question  is, 
whether  these  communications  are  privileged,  or  whether 
the  Plaintiff  is  bound  to  disclose  them.  Now  free  com- 
munication between  a  client  and  his  solicitors  is  allowed 

and  . 

(fl)  6  J2ip.  113.  (/)  1  PhilL  687. 

(6)  4  r.  K.  753.  (g)  1  PhiU,  476. 

(c)  1  Bern).  137.  (A)  1  Sim.  (N.  S.)  150. 

{d)  2  Beav.  173.  (i)  3  Hare,  122. 
(«J  1  PhilL  471. 
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and  protected;  and  the  PlaintifTin  this  case  swears  that 
he  was  not  aware  that  Mr.  Mullings  was  not  a  solicitor 
at  the  time,  and  though  Mr.  MuUings  had  ceased  to 
practise,  still  his  name  remained  in  the  firm.  Is  the 
privilege  then  of  the  Plaintiff  to  communicate  with  his 
soh'citor  in  the  fullest  manner  destroyed  under  these 
circumstances  ?  I  am  of  opinion  that  the  fact  of  Mr. 
Mullings  not  being  a  solicitor  at  the  time  does  not  des- 
troy the  privilege.  If  it  did,  the  consequences  would  be 
very  serious,  and  the  privilege  would  in  every  case  be 
liable  to  be  destroyed,  for  though  a  solicitor,  at  the 
time  of  his  employment  by  a  client,  might  be  duly  qua- 
lified, and  communications  between  him  and  his  client, 
therefore,  within  the  rule,  yet  if  the  solicitor  forgot  dur- 
ing the  progress  of  the  cause  or  matter  to  take  out  his 
certificate,  the  privilege  would  be  gone,  and  he  would 
have  to  disclose  everything  that  took  place  between  him 
and  the  client  in  the  meantime,  though  the  client  knew 
nothing  of  the  disqualification.  In  my  opinion,  the  result 
would  be  to  defeat  the  operation  of  the  rule,  the  object 
of  which  is,  to  allow  the  fullest  and  most  unreserved 
communication  between  the  client  and  his  solicitor.  If 
indeed  a  client  knows,  that  the  person  with  whom  he 
communicates  is  not  and  cannot  act  as  solicitor,  of  course 
the  communications  do  not  fall  within  the  reason  of  the 
rule  and  are  not  privileged.  The  cases  of  Wilson  v."" 
RastalUa),  and  Fountain  v.  Young {h)  at  nisi  prius,  are 
no  doubt  at  variance  with  this  doctrine,  and  the  latter 
is  a  very  strong  case;  but  if  the  report  of  it  be  correct, 
the  rule  there  laid  down,  that  a  person  who  is  not  a  soli- 
citor, but  whom  a  party  supposing  him  to  be  such  makes 
confidential  communications  respecting  his  cause,  is 
bound  to  give  evidence  of  them  if  called  as  a  witness. 
This  is  not  now  the  rule  of  this  Court;  and  by  the  cases 

referred 


(a)  4  r,  R.  753. 


(b)  1  £7. 113;  1  Taunt.  60, 
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referred  to  by  Lord  Lyndhvrst,  and  by  the  other  later  de-  1864. 
cisionSy  the  rule  has  been  carried  out  to  its  proper  limits. 
Thus  in  Steele  v.  Stewart  (a),  it  was  held,  that  commu- 
nications made  through  an  agent  are  as  much  privi- 
leged as  if  made  directly  by  the  client  himself  to  the 
solicitor,  though  the  employment  of  an  agent  was  not 
necessary.  I  am  of  opinion  therefore  that  the  fact  of 
Mr.  Mailings  having  ceased  to  practise  as  a  solicitor 
does  not  take  away  the  privilege. 


Tlie  second  objection  is,  that  these  communications 
took  place  Vhen  no  question  had  arisen  between  the 
parties,  and  could  not,  therefore,  have  been  in  contempla- 
tion of  litigation;  and  it  is  contended,  that  the  Court  will 
enforce  disclosure  of  all  matters  which  may  have  taken 
place  ante  litem  motam.  This  suit  has  reference  to  the 
competency  of  a  gentleman  to  make  a  will,  and  there- 
fore it  is  said  that  litigation  could  not  be  in  contempla- 
tion till  his  death,  before  which  period  and  after  the  date 
of  the  will  the  communications  in  question  took  place; 
but  the  cases  of  Herring  v.  Clobery{b)  and  others 
show,  that  communications,  whether  relating  or  not  to 
any  litigation  pending  or  expected,  are  privileged  ;  and 
here,  though  at  the  time  no  litigation  could  be  com- 
menced, yet  there  were  good  reasons  for  supposing  liti- 
gation would  take  place  after  the  death  of  the  testator; 
and,  in  fact,  there  is  an  affidavit  to  that  effect;  there 
were  therefore  very  good  grounds  for  taking  advice  as 
to  matters  relating  to  the  particular  subject,  in  anticipa- 
tion of  litigation.  I  think,  therefore,  both  objections 
fail,  and  the  letters  must  be  treated  as  privileged.  I  do 
not  give  costs  in  this  case  as  it  has  come  from  cham- 
bers. 

Mr. 

(fl)  lPAi7/.471.  (6)1  PhilL9h 
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Mr.  R,  Palmer,  The  aathorities  show,  that  the 
Defendant  never  could  have  succeeded  on  the  second 
point    Therefore  the  Plaintiff  is  entitled  to  his  costs. 

The  Master  of  the  Rolls. 

I  will  consider  as  to  the  jurisdiction,  and  mention  it 
again. 


J«/y  10.  The  Master  of  the  Rolls  ordered  the  Defendant  to 

pay  the  costs. 


July  10. 
A  testator 
bequeathed 
legacies  to  il., 
B.  and  C, 
payable  out  of 
nis  personal 
estate,  and  he 
devised  his  real 
estates,  subject 
to  the  payment 
of  his  debts, 
to  D.  and  E. 
The  personal 
estate  being  ex- 
hausted in  pay- 
ment of  debts, 
the  legatees 
were  held  en- 
titled, on  the 
principle  of 
marshalling,  to 
have  recourse, 
for  payment,  to 
the  real  estate, 
to  the  prejudice 
of  the  devisees. 


SURTEES  t;.  PARKIN. 

JOHN  JAGOER,  the  tes&tor,  by  his  will  devised 
several  lands  and  hereditaments  to  the  Plaintifis, 
upon  trust,  out  of  the  rents,  to  pay  the  Defendant, 
Sarah  Parkin^  an  annuity  for  life;  and  be  directed 
that  the  Plaintiffs  should  pay  the  residue  of  the  rents 
and  profits  in  liquidation  of  his  debts,  and  the  sum  of 
600/.  therein  more  particularly  mentioned,  tn  aid  of  his 
personal  estate;  and  subject  as  aforesaid,  and  to  the  pay- 
ment  of  his  debts,  he  gave  and  devised  one  moiety  of 
his  real  estate  (except  the  mines,  &c.,  thereinafter  de- 
vised, &c.)  to  the  use  of  the  said  Ann  Parkin  and 
Hannah  Parkin,  in  equal  moieties,  with  certain  limita- 
tions over. 

The  testator  gave  to  Mary  Hawksworth,  Martha 
Hawksworth,  and  Elizabeth  Hawksworth,  a  legacy  of 
56/.  I3s,  4d.  each,  payable  out  of  his  personal  estate. 

The 
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The  testator's  personal  estate,  and  the  rents  received, 
were  insufficient  for  the  payment  of  his  debts,  funeral 
expenses,  and  the  legacies  given  by  his  will.  And  the 
Master  found,  that  the  deficiency  ought  to  be  raised  by 
mortgage  of  the  real  estate. 

The  question  now  was,  whether  the  three  legacies, 
which  still  remained  unpaid,  were  to  be  paid  out  of  the 
real  estate  ? 

Mr.  T.  H.  Terrell,  for  the  Plaintiffs,  contended,  that 
the  legacies  were  not  chargeable  on  the  real  estate,  the 
only  charge  on  the  real  estate  being  in  aid  of  the  per- 
sonal estate,  and  for  payment  of  debts  only,  and  that 
this  was  not  a  case  for  marshalling  assets. 

Mr.  Sheffield  contended  that  there  was  a  clear  case 
of  marshalling;  and  cited,  in  support  of  that  position, 
Pater$on  v.  Scott{a);  Haslewood  v.  Pope(b);  Arnold 
V.  Cheppman(c)\  Norman  v.  Morrell{d);  Aldrich  v. 
Cooper  (e). 

Mr.  Terrell  in  reply.  Questions  as  to  marshalling 
depend  not  on  any  principle  of  equity,  but  on  the  in- 
tention of  the  testator;  and  where  there  is  no  charge 
of  legacies  on  the  real  estate,  and  the  creditors  exhaust 
the  personal  estate,  it  would  be  both  unjust,  and  in  con- 
travention of  the  testator's  intention,  to  pay  the  legatees 
out  of  the  real  estate.  A  devisee  is  as  much  an  object 
of  the  testator's  bounty,  and  as  much  to  be  favoured,  as 
a  legatee;  and  if  the  personal  estate  be  absorbed  by  the 
payment  of  debts,  there  is  no  equity  to  disregard  the  ordi- 
nary rule  of  law,  in  favour  of  any  volunteer,  to  the  preju- 
dice 

(/i)  1  De  G,  Macn.SfG.  531.         (d)  4  Va,  769. 

(b)  3  P.  Wmt,  323.  (e)  8  Vet.  393. 

(c)  1  Fff.ifn.110. 

VOL.  XIX.  1&  £ 
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1864.  dice  of  another;  there  is  no  presumption  in  favour 
of  a  legatee  over  a  devisee,  and  no  case  for  marshalling. 
The  personal  estate  is  the  primary  and  natural  fund  to 
pay  the  debts,  and  here  there  is  no  general  charge  of 
legacies  on  the  rents,  but  only  a  direction  that  the  real 
estate  shall  be  applied  in  aid  of  the  personal  estate  for 
payment  of  debts.  If  legacies  are  charged  on  a  parti- 
cular fund,  its  failure  does  not  constitute  a  case  for  mar- 
shalling the  assets. 


The  Mastbr  of  the  Rolls. 

I  think  this  is  a  case  for  marshalling.  The  legacies  are 
made  payable  out  of  the  personal  estate— all  general 
legacies  are  so — and  the  mere  stating  that  they  are  to 
be  paid  out  of  the  personal  estate  amounts  to  nothing. 

The  personal  estate  has  been  rendered  insufficient  for 
payment  of  the  legacies  by  discharging  the  debts,  and 
therefore,  as  the  real  estate  is  devised  subject  to  the 
payment  of  debts,  it  is  the  right  of  the  legatee  to  throw 
upon  the  real  estate  the  amount  by  which  the  personal 
estate  has  been  exhausted  in  payment  of  the  debts. 

NoTB.— The  result  of  this  equity,  which  is  now  clearly  settled, 
appears  paradoxical.  If,  in  this  case  or  in  Patenon  v.  Scoti  (a),  the 
personal  estate  had  been  500/.,  the  value  of  the  real  estate  500/.,  the 
debts  500/.,  and  the  legacies  500/.,  the  consequence  would  be  this: — 
That  though  the  personal  estate  was  primarily  liable  to  the  payment  of 
the  debts,  yet,  by  the  application  of  the  principle  of  marshalling,  the 
debts  would  be  primarily  thrown  on  the  real  estate ;  so  that,  in  the 
result,  the  pecuniary  legatees  would  be  paid  in  full,  and  the  deviseet 
get  nothing. 

(a)  1  De  G.  M.  ^  Gor.  531. 
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DIX  V.  BURFORD. 

July  12. 

rilHE  testator  was  entitled  to  a  sum  of  400/.,  secured  Upon  assent- 
-*•    by  a  conditional  surrender  of  some  copyholds,  cX  bequert 
dated  in  March,  1814.    This  had  become  absolute  in  f:>ventothem 
September  following,  but  the  testator  had  never  been  executors 
admitted.  forthwith  be- 

come  trustees. 
A  testator 

By  his  will,  made  in  1823,  the  testator,  after  reciting  ^"t^gef  * 

that  Clarke  was  indebted  to  him  in  400/.,  on  mortgage  secured  by  a 

of  an  estate  at  JBlcuion,  gave  and  bequeathed  the  same  surrender,  and 

mortgage  debt  or  sum  of  400/.,  unto   his  executors,  ^^hichhad 

^  °  .  \  '  become  abso- 

upon  trust  to  conUnue  the  same  at  mterest,  upon  the  said  lute,  to  his  two 

security,  until  the  death  of  the  Plaintiff,  John  Diz,  and  ««««"[o«;  ^ 

to  pay  the  interest  unto  the  Plaintiff  for  life,  and  from  continue  and 

and  after  the  decease  of  Plaintiff,  the  testator  directed  ^  °i„  ^,U8U. 

his  executors  to  call  in  the  mortgage  debt  of  400/.,  and  pay  The  executors 

.,_.,  *ii  11       assented  to 

it  to  some  of  the  Defendants.    And  the  testator  thereby  the  legacy, 

directed,  that  John  Burford  and  William  Yells  should  ^"*  ^»^  °°* 

'  ...  procure  them- 

not  be  chargeable,  but  only  for  their  respective  receipts,  selves  to  be 

payments,  acts,  and  wilful  defaults,  and  not  otherwise,  Jy^reason*" 

nor  with  any  sum  or  sums  of  money  other  than  such  as  thereof,  one 

should  come  to  their  or  his  own  hands  respectively,  by  enabled  to 

virtue  of  his  will,  nor  with  any  loss  or  damage  which  receive  the 

.   ,      ,  ,  .,  "^   -    ._^_  .  "  money  and 

might  happen  to  the  said  sum  of  400/.  in  consequence  release  the 

of  its  remaining  on  security  as  therein  directed,  unless  ®'^*^"  ^^ 

the  same  should  happen  by  or  through  his  or  their  misapplied, 

respective  wilful  default.    The  testator  appointed  John  ^„ec^^^^^^^^ 

Burford  and  William  Yells  executors.  had  become  a 

^       trustee  and 
Ine  was  liable  for 
his  default. 
The  ordinary  trustee  indemnity  clause  affords  no  security  to  a  trustee  who  neglects 
to  take  the  necessary  steps  to  secure  the  trust  fund. 

be2 
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1864.  I'be  testator  died  shortly  after,  and  his  two  executors 

proved  his  will.  Burford  principally  acted,  but  in 
1825y  both  executors  concurred  in  and  signed  a  resi- 
duary account,  which  was  passed  at  the  Legacy  Duty 
Office  by  YelU.  Being  residuary  legatees,  they  di- 
vided the  residue  between  them,  and  from  the  time  of 
the  testator's  death,  down  to  1846,  Burford  paid  to  the 
Plaintiff  the  amount  of  interest  on  the  mortgage  for 
400/. 

In  the  year  \%A&f  Burford  died  insolvent,  and  it  then 
turned  out,  that  in  the  year  1830,  the  copyholds  had 
been  sold  by  the  mortgagors,  who  having  given  notice  to 
Burford  to  pay  off  the  mortgage  debt,  he  attended  the 
steward  of  the  manor,  produced  the  probate  of  the 
will,  and  admitted  the  payment  of  the  debt  of  400/., 
whereupon  the  steward  entered  on  the  rolls  the  acknow- 
ledgment made  by  Burfordj  as  executor,  that  he  had 
been  paid  principal  and  interest,  and  thereby  discharged 
the  copyhold  premises  firom  the  debt.  The  purchaser 
was  thereupon  admitted.  All  this  was  done  by  Bur- 
ford alone,  who  received  the  400/.  and  applied  it  to  his 
own  use. 

This  bill  sought  to  charge  the  representatives  of 
Yells  with  a  breach  of  trust. 

The  steward  of  the  manor  stated  as  follows: — If 
Richard  Bix,  to  whom  the  conditional  surrender  of  the 
12th  of  October,  1814,  was  made,  or  his  executors,  had 
been  admitted  thereon,  he,  or  both  his  executors,  must 
have  joined  in  the  surrender,  on  the  mortgage  money 
being  paid.  He  said,  he  considered  the  acknowledg- 
ment of  the  satisfaction  by  the  executor  a  sufficient 
guarantee  to  the  steward  of  the  manor  to  discharge 
the  mortgage,  and  proceeded  thus: — '*  If  I  had  known 

that 
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that  Mr.  Bwrferd  had  a  co-executor,  I  should  still 
have  considered  the  acknowledgment  of  one  executor 
sufficient.  My  answer  to  such  last  question  applies  to 
an  executor,  and  not  to  a  trustee."  Bua»oE». 

Mr.  Roupell  and  Mr.  JElderton  for  the  Plaintiff. 
The  representatives  of  Yelb  are  liable  for  a  breach  of 
trust  The  executors  and  trustees  might,  and  ought,  as 
the  mortgage  had  become  absolute  at  law,  in  September, 
1814,  to  have  procured  themselves  to  be  admitted 
tenants  of  the  copyholds,  and  thus  have  rendered  it  im- 
possible for  Burford  alone  to  receive  the  4002.  and 
to  release  the  estate  from  the  conditional  mortgage. 

Both  executors  signed  the  account,  it  was  passed 
with  the  concurrence  of  both,  and  there  is  a  clear 
assent  to  the  specific  legacy.  In  Fenwich  v.  Cfreen- 
well  {a),  a  ^ustee  who  had  neglected  to  enforce  a 
covenant  to  transfer  a  fund  on  the  trusts  of  a  settlement 
was  made  responsible  for  the  loss  which  his  neglect 
had  occasioned.  So  in  Byrne  v.  Norcottib),  and  Munch 
V.  Cockerell{c\  trustees  were  made  responsible  for  their 
neglect  in  securing  the  trust  funds. 

Mr.  R.  Palmer  and  Mr.  W.  H.  Clarke,  for  the  re- 
presentatives of  Yells,  The  executors  strictly  complied 
with  the  directions  of  the  testator,  and  left  the  money 
on  the  security  exactly  as  they  found  it;  they  were 
not  bound  to  make  any  alteration  in  it.  Secondly,  the 
direction  in  the  will  is  their  indemnity,  if  any  were  re- 
quired. Thirdly,  the  gift  to  them  is  as  executors,  and 
one  executor  is  not  liable  for  the  defaults  of  another ; 
WUliams  v.  Nixon(d).    Lastly,  the  cases  do  not  apply, 

for 

(a)  10  Beae,  412.  (r)  5  Myl  Sf  Cr.  178. 

(6)  13  Beav,  336.  (d)  2  Ban.  472. 
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1854.       for  there  the  trustees  acted  in  opposition  to  an  express 
direction;  here  they  have  merely  complied  with  it. 

The  Master  of  the  Rolls. 

The  distinction  between  the  liability  of  executors  and 
that  of  trustees  is  distinct  and  clear.  There  is  no  ques- 
tion but  that  if  one  of  several  executors  receives  part  of 
the  testator's  property,  he  alone  is  answerable  for  it, 
and  his  co-executors  are  not  liable. 

The  first  question  here  is,  whether  the  relation  of 
trustee  and  cestui  que  trust  existed  ?  There  is  a  specific 
legacy  of  this  mortgage  for  400/.,  and  a  bequest  of  the 
residue  to  the  executors.  The  moment  the  executors 
assented  to  the  bequest^  they  became  trustees  for  their 
cesluis  que  trusty  the  400/.  then  ceased  to  be  part  of  the 
testator's  assets,  and  it  became  a  trust  fund  for  the  benefit 
of  the  Plaintiff  for  life,  and  afterwards  for  his  children, 
and  the  executors  became  mere  trustees  for  them  of 
that  fund. 

It  is  impossible  for  Yells  to  say  that  he  was  not  a 
trustee,  because  he  could  not  accept  the  executorship 
without  taking  upon  himself  the  trust;  they  are  in- 
separable and  united,  and  he  is  as  completely  a  trustee 
of  this  fund  as  if  it  had  been  conveyed  to  him  by  the 
testator,  in  his  lifetime,  on  these  express  trusts.  It  is 
a  case  of  every  day's  occurrence  for  executors  to  be 
turned  into  trustees.  In  Phillipo  v.  Munnings{a\  long 
after  twenty  years,  a  suit  was  instituted  for  a  legacy ;  the 
representatives  of  the  executor  pleaded  the  Statute  of 
Limitations,  but  Lord  Cottenham  said,  when  you  have 
realized  and  set  apart  a  fund,  you  become  a  trustee,  and 
the  statute  does  not  apply. 

Here 

(a)  2  Myl.  ^  C.  309. 
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Here  it  is  obvious  that  the  moment  Yells  accepted  1864. 
the  trust  it  became  his  duty  to  take  proper  steps  to 
prevent  his  co-trustee  alone  receiving  the  money.  If 
he  had  been  admitted  tenant  to  the  copyhold,  the  con- 
currence of  both  would  have  been  necessary,  and  the 
estate  would  not  have  been  discharged  without  it. 
Yells  having  accepted  the  trust,  the  rule  as  to  execu- 
tors does  not  apply ;  the  moment  he  was  constituted 
a  trustee,  it  became  his  duty,  by  notice  or  otherwise, 
to  make  it  impossible  for  his  co-trustee  to  receive  and 
misapply  the  trust  fund.  Here  the  cestuis  que  trust 
in  remainder  could  not  have  the  fund  secured  by  an 
investnient  in  the  funds,  because  the  tenant  for  life  was 
entitled  to  enjoy  it  in  specie,  the  testator  having  directed 
it  to  remain  on  the  same  security. 

I  think  Yells  is  not  exonerated  by  the  indemnity 
clause.  All  the  testator  has  said  is,  that  if  by  remain- 
ing on  the  security  any  loss  or  damage  should  arise,  the 
trustees  shall  not  be  liable,  unless  it  should  happen  by 
their  default.  Thus,  if  the  estate  had  become  of  less 
value,  or  the  mortgagor  had  become  unable  to  pay,  the 
trustees  were  to  incur  no  liability. 

The  ordinary  trustee  indemnity  clause  affords  no 
security  to  a  trustee  who  neglects  to  take  the  steps 
necessary  to  secure  the  fund.  I  am  of  opinion  that  the 
estate  of  Mr.  Yells  is  liable,  and  there  must,  therefore,  be 
a  decree  for  the  Plaintiff,  with  costs. 
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July  12. 

A  power  **  for 
the  8ur?iying 
or  continuiDg 
or  other  trustee 
or  tnistees"  to 
appoint  new 
trustees,  in  the 
place  of  a 
trustee  or 
trustees  dying 
or  desiring  to 
be  discharged 
or  refusing  or 
declining  to 
act,  Held,  to 
authorize  the 
appointment, 
by  the  sur- 
vivor of  four 
trustees,  who 
was  desirous 
of  being  dis- 
charged, of 
•four  new 
trustees. 


LORD  CAMOYS  v.  BEST. 

TN  1820^  a  marriage  settlement  was  executed,  by 
•*-  which  certain  funds  were  vested  in  four  trustees 
upon  the  usual  trusts,  and  power  was  given  to  lay  out 
the  money  on  real  estate,  which  had  been  done.  The 
settlement  contained  a  power  to  appoint  new  trustees, 
which  was  in  this  form: — Provided  always,  that  if  the 
said  four  trustees  [naming  them]  ''  or  any  or  either  of 
them,  or  any  future  trustee  or  trustees  shall  happen  to 
die,  or  be  desirous  of  being  discharged,  of  and  from, 
or  refuse  or  decline  to  act  in  the  trusts  hereby  in  them 
respectively  reposed  as  aforesaid,  then  and  so  often  as 
the  same  shall  happen,  it  shall  and  may  be  lawful, 
from  and  after  the  decease  of  such  survivor  of  the 
tenants  for  life,  to  and  for  the  surviving  or  continuing  or 
other  trustee  or  trustees,  his,  &c.,  to  substitute  or  appoint 
any  other  person  or  persons  to  be  a  trustee  or  trustees, 
in  the  stead  or  place  of  the  trustee  or  trustees  so  dying 
or  desiring  to  be  discharged,  or  refusing  or  declining  to 
act  as  aforesaid.  And  that  when  any  new  trustees  or 
trustee  shall  be  appointed,  all  the  trust  premises  shall 
be  conveyed,  &c.,  so  as  the  same  shall  be  legally  vested 
in  the  surviving  or  continuing  trustee  or  trustees  of  the 
same  trust  estate,  monies  and  premises,  if  any  shall  so 
remain  or  continue,  and  such  new  trustee  and  trustees 
jointly,  or  if  there  shall  be  no  such  continuing  trustee 
of  the  same  trust  estate,  monies  and  premises,  then  in 
such  new  trustees  wholly,  upon,  and  to  and  for  such 
and  the  same  trusts,  intents  and  purposes  as  are  herein- 
before declared." 

The 
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The  hasband  and  wife  both  died,  and  Sir  Thomtu       1854. 
Byam  Martin  was  the  last  sarvinng  trustee. 

By  an  indenture,  dated  the  15th  of  July,  1845,  Sir 
Thomas  Byam  Martin  (after  reciting  that  he  was  de- 
sirous of  being  discharged  from  the  trusts,  and  of  ap- 
pointing the  four  Plaintiffs  trustees,  in  the  room  of  him- 
self and  the  three  deceased  trustees),  appointed  the 
Plaintiffs  trustees  accordingly,  and,  by  a  cotempora* 
neous  deed,  conveyed  the  real  estate  to  them. 

The  Plaintiffs  having  contracted  to  sell  the  estate  to 
the  Defendant,  under  a  power  of  sale  contained  in  the 
settlement,  it  was  objected  that  they  had  not  been  duly 
appointed. 

Mr.  E.  F.  Smith  for  the  Plaintiffs.  Sir  Thomas 
Byam  Martin,  being  '^  the  surviving  trustee,'*  can  ap- 
point new  trustees  in  the  place  of  the  deceased  trustees, 
and  as  "  surviving  trustee,"  he  can  also  appoint  in  his 
own  place  **  being  desirous  to  be  discharged." 

Mr.  Follett  and  Mr.  Nichols,  for  the  Defendant. 
The  effect  of  the  power  is  this : — ^when  any  trustee  dies, 
the  survivors  or  survivor  may  appoint  in  his  place;  but 
if  any  be  desirous  of  retiring,  the  *^  continuing"  trus- 
tees are  to  appoint.  Sir  Thomas  Byam  Martin  is 
not  a  continuing  trustee  on  his  retirement,  therefore  the 
surviving  retiring  trustee  cannot  appoint  in  his  own 
place.    Sharp  v.  Sharp  {a);  Stones  v.  JRowtonifi). 

The  Master  of  the  Rolls. 

I  think  this  clause  is  free  from  the  difficulty  which  I 

felt 
(a)  2  Bam.  ^  Aid.  405.  (6)  17  Beav.  308. 
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felt  and  acted  oa  in  Stones  ▼.  Rowton  that  on  the  re- 
tirement of  the  two  only  original  trustees,  they  cannot, 
eitl^er  as  **  surviving  or  continuiug"  trustees,  appoint 
two  new  trustees  in  their  places. 

In  this  case,  the  events  on  which  the  power  was  to  be 
exercised  are,  in  case  a  trustee  dies,  or  is  desirous  to  be 
discharged,  or  refuses  to  act.  The  words,  ''  other  trus- 
tee or  trustees,"  appear  to  me  to  meet  the  difficulty, 
and  to  include  every  cla^s  of  cases  thus  provided  for; 
and  if  it. includes  the  case  of  a  trustee  desirous  of 
being  discharged,  and  the  last  trustee  is  desirous  of 
being  discharged,  he,  as  the  ^' other  trustee,'*  has  power 
to  nominate,  not  only  other  trustees  to  act  for  those 
who  are  dead,  but  also  in  the  place  of  the  trustee  so 
desirous  to  be  discharged.  This  is  fortified  by  what 
follows ;  for  in  case  none  of  the  trustees  should  remain, 
there  is  an  express  power  to  vest  the  estate  if  there 
shall  be  no  continuing  trustee,  **  in  such  new  trustees 
wholly." 

This  clause  has  been  framed  expressly  to  meet  the 
objections  of  Conveyancers  in  such  cases,  and  in  answer 
to  the  question  proposed  by  this  case,  I  must  declare 
my  opinion  to  be»  that  the  trustees  were  well  appointed. 
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BRADSHAW  v.  MELLING. 

July  4,  13. 
rilHE  testator  devised  his  real  estates  to  two  trustees^  The  word 
during  the  lives  of  his  eight  nephews  and  nieces,  the'iMwlstru^" 

(naming  them),  and  the  survivors  or  survivor  of  them,  tion  of  the  will, 

.   1    1      r  1  t      r  I      confined  to 

upon  trust,  to  pay  one-eighth  of  the  rents  to  each  of  the  children,  to  the 

eight  nephews  and  nieces,  during  their  respective  lives.  **^^  j"?m/^ 

He  then  proceeded  as  follows  : — '^  And  in  case  any  of  or  remoter 

them,  the  said  eight  legatees,  shall  depart  this  life  with-  u"ed^n'wn"^ 

out  leaving  lawful  issue,  I  order  and  direct,  that  the  nection  with 

share  and  shares  of  him,  her,  or  them,  so  dying,  shall  « parent." 

go  among  the  survivors  and  survivor  of  them,  in  the  ,  The  testator 

same  manner  as  their  original  shares ;  and  in  case  any  beoueathed  to 

of  them,  the  said  eight  legatees,  shall  depart  this  life,  if^^^l^""^ 

leaving  lawful  issue,  I  direct,  that  the  share,  both  origi-  during  their 

nal  and  accruing,  of  the  rents  and  profits  of  him,  her  or  n^^^n^d  if 

them,  so  dying,  shall  go  and  be  paid  unto  and  equally  ""y  ?[  them 

should  die 
among  such  issue,  if  more  than  one,  and  if  only  one,  leaving  issue, 

then  to  such  one  child  alone,  during  the  lifetime  of  the  J*"  *"e  togo 

'  o  to  *•  such  issue 

survivor  of  them  the  said  eight  legatees.    And,  from  if  more  than 

and  after  the  decease  of  the  survivor  of  them  the  said  onfy  oneto 

eight  legatees,   I  give  and   devise  all  and  every  my  •uch  only 

said  messuages  and  real  estates  whatsoever  unto  the  the  life  of  the 

lawful    issue  then   living  of  the  said  eight  legatees,  ro^^vorof  the 

their  heirs  and  assigns,  for  ever,  as  tenants  in  common,  and  after  the' 

the  share  of  such  issue  in  the  fee  simple  to  be  in  the  .,!!!?!!,  u! 

^  survivori  be 

same  proportion  as  the  share  of  the  rents  and  pro-  devised  and 

fits,  he,  she,  or  they,  may  then  be  in  the  receipt  of,  the  issue  of 

1^  the  eight  per- 
sons then 
living,  and  directed  that  they  should  not  take  equally,  but  only  their  parents'  shares. 
Held,  that  ** issue"  meant  children;  that  the  cnildren  of  any  of  the  eight  persons 
dying  took  an  estate  pur  autre  vie  in  their  parents'  share  during  the  life  of  tne  survivor 
of  the  eight,  and  that  at  the  death  of  the  survivor  of  the  eiffht^  the  children  of  each 
then  living  took  their  parents'  share,  to  the  exclusion  of  grandchildren. 
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it  not  being  my  intention  that  the  issue  of  my  said 
legatees  shall  take  in  equal  shares  altogether,  but  only 
in  equal  proportions  as  respects  their  deceased  parent  or 
parents*  original  and  accruing  shares/' 

The  testator  then  gave  his  residuary  personal  estate 
on  similar  trusts. 

The  testator  died  in  1821,  and  the  survivor  of  the 
eight  nephews  and  nieces  died  in  1862.  Three  only  of 
the  nephews  and  nieces  had  children,  namely,  James^ 
Mary  and  Peter;  and  the  question  turned  on  the  share 
of  James f  the  nephew,  who  had  died  in  1834,  leaving 
two  sons,  Roger  and  James^  (who  died  respectively  in 
1835  and  1848,)  and  a  daughter  Mary,  (the  Plaintiff,) 
who  was  still  living.  Roger  had  left  a  widow  and  three 
children  surviving. 

Mr.  Follett  and  Mr.  J.  V.  Prior,  for  the  Plaintiff.  The 
gift  is  to  the  eight  nephews  and  nieces  during  their  lives, 
and  then  to  the  issue  of  such  of  them  as  should  die 
during  the  life  of  the  survivor ;  and  after  the  death  of 
the  survivor  the  property  is  given  to  the  "  lawful  issue 
then  living  of  the  eight  legatees,"  and  it  is  provided,  that 
''  such  issue''  should  not  take  ^'  in  equal  shares,  but  only 
in  equal  proportions,  as  respects  their  deceased  parent 
or  parents'  original  and  accruing  shares,"  that  is,  they 
are  to  take  per  stirpes.  Consequently,  '^  issue"  must,  in 
this  case,  mean  "  children  ;"  Sibley  v.  Perry  (a) ;  Pruen 
v.  Osborne  (jb) ;  and  the  Plaintiff,  as  the  only  child  of 
James  Darbyshire,  the  nephew,  who  survived  the  last 
surviving  tenant  for  life,  is  entitled  to  the  whole  of  her 
father's  original  and  accruing  share,  to  the  exclusion  of 

the 

(fl)  7  r«.522.  (6)  11  Sim.  132. 


Bradbhaw 
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the  children  of  Roger^  the  son  of  James  the  nephew. 

This  construction,  which  is  in  itself  sufficiently  clear, 

is  strengthened  by  the. direction  that  the  ''issue''  ai*e 

to  take  the  "  parents'''  share,  showing  that  *'  child  "  is      Mbluko, 

used  synonymous  with  ''  issue/' 

Mr.  jR.  Palmer  and  Mr.  Caimsy  for  Melling  the 
surviving  trustee  and  executor. 

Mr.  W.  M.  James.  The  grandchildren  being  child- 
ren of  Roger  are  entitled ;  the  word  *'  issue ''  is  large 
enough  to  include  grandchildren  or  even  remoter  issue, 
and  in  this  case  it  comprehends  all  issue,  of  whatever 
degree,  living  at  the  death  of  the  survivor  of  the  eight 
original  devisees  and  legatees.  There  is  nothing  in  the 
language  of  the  will  to  limit  its  natural  signification ; 
on  the  contrary,  the  gift  over,  after  the  death  of  the  sur- 
vivor of  the  eight  nephews  and  nieces,  is  to  their  lawful 
issue  then  living,  their  heirs  and  assigns,  &c.  The  word 
*^  children"  is,  no  doubt,  used  in  the  early  part  of  the 
clause,  and  the  word  ^'  parents,"  towards  the  end,  but 
they  apply  to  any  two  persons  next  each  other  in  the 
series  of  issue. 

The  Mastbr  of  the  Rolls,  after  stating  the  will, 
proceeded  as  follows  : — 

The  first  question  which  arises  under  these  words,  is, 
whether  the  gift  to  the  ''  lawful  issue,"  after  the  decease 
of  the  survivor  of  them,  ''  the  said  eight  legatees,"  &c., 
includes  grandchildren,  or  whether  it  is  confined  to 
children  and  nothing  more. 

If  the  word''  issue"  includes  grandchildren,  then  the 
children  of  Roger  are  interested  equally  with  the  Plain- 
tiff, that  is,  the  children  of  Roger  will  take  the  same 

share 
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share  which  Rogers  if  alive,  woald  have  taken.  It  is 
contended,  however,  that  as,  in  this  case,  the  issue 
were  directed  to  take  the  parents*  share,  this  expression 
cuts  down  the  effect  of  the  word  "  issue,"  and  restricts 
it  to  the  children  of  the  parent  so  designated;  and 
although  there  are  some  expressions  in  the  clause, 
which,  if  taken  alone,  would  have  inclined  me  to  put 
a  different  construction  upon  the  words,  I  am  of  opinion, 
that  I  am  bound  by  authority,  and  that  the  cases  of 
Sibley  v.  Perry  (a),  and  Pruen  v.  Osborne  (6),  are  dis- 
tinctly in  point,  and  cannot  be  distinguished  from  this 
case. 

There  is  another  circumstance,  which  adds  to  the 
force  of  that  observation,  and  the  application  of  these 
cases,  which  is,  that  in  the  previous  part  of  the  clause 
in  the  will,  which  I  have  already  read,  where  the 
testator  speaks  also  of  issue,  he  confines  it  to  one  child, 
for  he  devises  it  among  such  issue,  if  more  than  one, 
and  if  only  one,  then  to  such  one  child  alone.  I  am  of 
opinion,  that  the  word  "  issue "  must  be  construed  in 
the  same  sense  in  both  clauses  of  the  sentence,  and  be 
restricted  to  the  children  of  the  eight  legatees.  Con- 
sequently, the  children  of  Roger,  who  were  the  grand- 
children of  the  nephew  James,  took  no  interest  in  the 
share  given  among  the  issue  of  the  legatee  after  the 
death  of  the  surviving  Nephew. 

The  next  question  is,  what  interest  the  children  of  a 
deceased  legatee  took,  during  the  life  of  the  surviving 
legatee.  I  am  of  opinion,  as  I  have  already  said,  that 
the  word  ''  issue  *'  must  be  construed  to  mean  "  child- 
ren ;"  and,  I  am  of  opinion,  that  the  children  of  the 
deceased  legatee  took  an  estate  pur  autre  vie  in  the  origi- 
nal 


(«)  7  Vet.  522. 


(6)  11  Sim.  132. 
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nal  and  accrued  shares  beloDgiDg  to  their  parents,  deter- 
minable on  the  death  of  the  survivor  of  the  eight 
nephews  and  nieces,  when  the  final  division  was  to  take  ^, 

place.  Mbllino. 


NoTB.— See  Fcpe  v.  Pope^  14  Beoo.  591. 


WORTS  V.  CUBITT.  1864. 

July  13. 

rilHE  testatoc  directed  his  executors  to  carry  on  his  A  natural 
-**    business  of  farmer,  "  until  my  youngest  or  youngest  ^^^  included 
surviving  daughter  shall  attain  the  age  of  twenty-one,"  ^J  description 
and  pay  and  apply  the  profits  for  the  benefit  of  Anne^  of  daushters, 
his  wife,  "  and  of  Anne  my  natural  daughter,  and  of  all  TJ^^^  ®j°" 
other  my  daughters,"  and  invest  the  surplus ;  and  ''when  with  legitimate 
such  youngest  or  youngest  surviving  daughter  shall  have  uJJlJ„  ^"^1^ 
attained  the  age  aforesaid,*'  the  farming  stock  was  to  be  sequent  gene- 
sold,  and  the  money  to  arise,  and  all  other  his  monies,  dai^hten."'"^ 
securities  for  money,  effects  and  things,  were  **  to  be 
paid  to  and  equally  divided  amongst  my  said  wife  and 
all  my  daughters^  share  and  share  alike." 

He  then  provided,  that  his  wife's  share  was  to  be  en- 
joyed durante  viduitate^  and  that  after  her  decease,  her 
share  should  be  divided  ''  amongst  my  said  daughters 
as  tenants  in  common,*'  and  he  empowered  his  executors 
to  advance  ''  liis  said  daughters,  or  any  of  them,"  a  por- 
tion of  their  respective  legacies,  to  be  ultimately  ac- 
counted for  by  them. 

The  testator  had  two  legitimate  daughters,  and  an 
illegitimate  daughter,  Anne.    The  Plaintiffs,  the  legiti- 
mate 
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1864.  ooftte  daughters,  contended,  that  they  alone  were  en- 
titled to  share  in  the  residuary  personal  estate.  The 
Defendant,  Anne,  claimed  to  participate  in  it, 

Mr.  JR.  Palmer,  and  Mr.  Baggallay,  for  the  Plaintiffs. 
There  is  nothing  in  this  case  to  take  it  out  of  the  rule, 
which  prevents  natural  children  from  taking,  as  a  class, 
with  legitimate  children.  As  to  the  residue,  the  tes- 
tator has  not  used  the  expression  *^  said  daughters,"  but 
"  my  daughters."  His  legitimate  daughters  alone  are 
by  law  recognized,  and  they  alone  can  take. 

Mr.  RoupeU,  and  Mr.  Dickinson^  contra,  were  not 
heard. 

Wilkinson  v.  Adam  (a);  Bagley  v.  llfoHard(b); 
Hartley  v.  Tribber  (c) ;  JEvans  v.  Davies  {d) ;  Owen  t. 
Bryant  (e),  were  cited. 

7!&e  Master  of  the  Rolls. 

I  think  the  description  is  sufficient  to  entitle  the  De- 
fendant Anne  to  participate.  The  ground  on  which  I 
proceed  is  this : — he  describes  a  class  which  is  to  con- 
sist of  two  sub-divisions,  namely,  his  natural  daughter 
Anne,  and  his  other  daughters,  and  he  directs  all  his 
residue  to  be  divided  between  ''all  his  daughters." 
This  obviously  means,  between  the  whole  class  of 
daughters  which  he  had  previously  described,  namely, 
his  legitimate,  and  Anne,  his  natural  daughter. 

(o)  1  r«.*  B.422 ;  12  Price,         (c)  16  Beav.  510. 
478.  (d)7  Hare,49S. 

(6)  1  Rtoi.  if  Myl  581.  (t)  2  DeG.  Maen.  J^  G.  697. 
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TOPLIS  V.  HURRELL, 

July  13. 
rilHE  testator  devised  and  bequeathed  his  real  and  Three  ezecu- 
-*•    personal  estate  to  Hurrell^  Rider  and   Canning^  tee«,Ti4.,*  B*" 
upon  trust,  until  all  his  children  should  attain  twenty-  and  C),  were 
one,  **\i  his  trustees,  or  trustee,  should  think  fit  so  to  carry  on  the 

do,  but  not  otherwise,  either  by  themselves  or  himself,  tesutor'sfarm. 

^  ,  .       J  il.  (with  the 

or  by  any   other  person   or  persons  to  be  employed  concurrence 

by  them  or  him,  to  carry  on  the  business  of  his  said  ^^  ^'  ""f  ^'^ 
^  ^  '  ^  managed 

farm,  with   power  to  cultivate  and  manage  the  same  the  whole 

in  such  manner  as  the  said  trustees,  or  trustee,  should  Jj,*p^'*  Held 

think  fit,"  and  to  sell  the  stock  and  produce,  and  to  that  in  toking 

purchase  what  might  be  necessary,  and  to  employ  such  against  B.  and 

bailifis  and  other  servants  and  labourers,  as  the  trustees  y-*  ^'  ^f •  *? 
,       - ,  t        ,     .  J      •  ,    1>«  considered 

or  trustee  should  see  occasion,  at  such  salaries  and  with  their  agent. 

such  powers,  kc.  to  be  reposed  in  them,  as  should  be 
deemed  advisable.  And  during  the  time  the  said  farms 
should  be  carried  on,  he  provided  a  residence  for  his 
wife  and  children,  during  their  respective  minorities. 
And  he  declared,  that  the  profits  of  the  farms  should 
**  be  applied  in  the  maintenance  and  support  of  his  wife, 
and  the  maintenance,  support  and  education  of  his 
children,  during  their  minorities,  in  such  manner  and 
proportion  as  bis  trustees  should  think  fit."  Subject  to 
this  trust,  the  real  and  personal  estate  were  to  be  sold, 
and  there  were  subsequent  trusts  of  the  purchase-money 
in  favour  of  the  widow  durante  viduitate,  and  after- 
wards of  the  testator's  children.  The  will  contained 
the  usual  trustee  indemnity  clause,  and  also  appointed 
the  three  trustees  executors. 

The  testator  died  in  1838,  leaving  his  wife  and  nine 
VOL.  XIX.  F  F  children, 
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children,  some  of  whom  were  infants.  On  bis  decease, 
the  three  executors  proved  the  will.  Immediately  after 
the  death,  a  meeting  took  place  between  the  executors 
and  the  widow  and  her  family,  at  which  it  was  ar- 
ranged, that  the  fi^rm  should  be  carried  on  by  two  of 
the  sons,  with  the  assistance  of  a  bailiff. 


The  precise  terms  of  the  arrangement  were  in  con- 
test, but  it  was  clear,  that  the  executors  had  concurred 
in  an  arrangement  that  the  money  matters  should  be 
managed  by  Canning  alone,  who  was  to  keep  the  ac- 
counts, as  he  resided  at  Bishop  Stortford,  and  attended 
the  market;  and  the  monies  were  to  pass  through  a 
banker's.  Canning  with  Taylor  (the  solicitor  of  the 
executors)  attended,  and  opened  an  account  with 
Messrs.  Gibson  &  Co.,  bankers,  in  the  names  of  HurreU^ 
Rider  and  Canning^  **a8  executors.**  The  widow  and 
family  continued  to  reside  at  the  farm,  which  was  car- 
ried on  as  arranged,  and  the  monies  received  therefrom 
were  paid  either  to  Canning,  or  to  the  executors'  account 
at  the  bankers,  and  all  monies  necessary  for  outgoings 
and  all  payments  to  the  widow  and  children,  were  pro- 
vided by  Canning,  by  cheques  drawn  by  himself  alone 
on  the  bankers.  The  sous  ceased  to  carry  on  the  farm 
in  1841,  the  youngest  child  attained  twenty-one  in  1848, 
and  the  widow  died  in  1849,  when  the  real  estates  were 
sold. 


The  object  of  the  suit  was  to  obtain  an  account,  as 
against  the  trustees  and  executors.  Canning,  having 
overdrawn  the  bankers'  account  and  become  insolvent, 
the  principal  effort  of  the  Plaintiffs  was  to  charge  the 
other  two  trustees  with  his  receipts,  that  is,  for  all  the 
monies  paid  into  the  bankers,  leaving  them  to  discharge 
themselves  as  best  they  could. 

The 
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The  Defendants  Hwrrell  and  Rider  stated  the  before- 
mentioned  arrangement  as  to  Canning  alone  acting; 
but  as  it  was  plain  that  this  could  not  bind  the  infants, 
it  is  not  necessary  here  to  state  anything  further  respect- 
ing that  matter.  The  two  trustees  also  said,  that  they 
had  been  entirely  passive  in  the  affairs  of  the  estate, 
and  had  never  intermeddled  therewith^  except  in  acts  of 
conformity. 

By  the  decree,  made  in  1852,  accounts  and  inquiries 
were  directed. 

The  question  now  argued,  (on  an  adjournment  from 
chambers,)  was,  whether  the  two  trustees  were  liable  for 
the  acts  of  Canning  ? 

Mr.  Roupell,  and  Mr.  JET.  C.  Jones,  for  the  Plaintiffs. 
The  alleged  agreement  is  not  proved,  and  if  it  had  been, 
the  infants  were  not  bound  by  it.  The  management  by 
Canning  was  with  the  concurrence  of  the  other  trustees, 
and  the  banking  account  was  opened  by  the  solicitor  of 
the  three,  and  with  their  assent.  They  are  therefore 
accountable  for  all  monies  placed  to  the  joint  account 
at  the  bankers,  which  could  only  have  been  dealt  with 
by  their  consent;  they  are  therefore  liable  for  the 
amount,  and  for  the  receipts  of  their  co- trustee;  Routh 
V.  Tomlins(m(fl). 

Mr.  R.  Palmer,  and  Mr.  A.  Smith,  for  Hurrell    The 
two  executors  refrained  from  actively  interfering,  and 
are  only  liable  for  their  own  receipts,     llie  case  neces- 
sarily required  one  person  to  undertake  the  manage- 
ment 
(a)  Unreported. 
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ment  of  the  farming  businesSi  and  the  Plaintiffs  are 
bound  to  show,  that  Canning  was  the  agent  of  the  other 
executors,  and  that  he  did  not  act  by  virtue  of  his 
power  and  in  the  character  of  executor.  Besides  this 
the  will  authorized  the  appointment  of  an  agent. 

Mr.  Lloyd  and  Mr.  J,  V.  Prior,  for  Rider.  It  was 
necessary  that  the  matters  relating  to  the  farm  should 
be  attended  to  by  one  of  the  three.  It  would  be  im- 
possible to  transact  the  business  of  a  farm,  if  the  pre- 
sence of  three  were  necessary  for  every  act  and  transac- 
tion of  business.  Necessity,  which  includes  the  regular 
course  of  business  in  administering  the  property,  will,  in 
equity,  exonerate  the  personal  representative;  CUmgh 
V.  Bond  [a).  Rider  and  Hurrell,  if  they  did  so,  were 
therefore  justified  in  committing  the  management  to 
Canning.  In  Home  v.  Pringle{b),  Lord  Cottenham 
says : — **  In  England^  the  appointment  of  one  of  the 
trustees  to  act  as  receiver,  and  manage  the  property 
and  collect  the  rents,  would  not,  per  se,  make  the  other 
trustees  responsible  for  his  acts ;  but  it  would  make  the 
trustee  so  appointed  the  agent  of  the  other  trustees 
for  those  purposes,  and  render  them  responsible  for  his 
acts,  so  far  as  they  would  have  been  responsible  for  the 
acts  and  receipts  of  a  stranger  appointed  to  such  office, 
but  not  otherwise,"  and  they  can  only  be  liable  for 
culpable  negligence  (c)  ;  Attorney  -  General  v.  i2an- 
dall{d)  i  Bacon  v.  Bacon  ie) ;  Terrell  v.  Matthews  (/) ; 
Ex  parte  Griffin{g);  Hanbury  v.  Kirkland(h).  But 
he  acted  as  executor  and  not  as  trustee,  and  one  exe- 
cutor 

(fl)  3  Myl.  Sf  Cr.  p.  497.  (e)  5  Vet.  331. 

(6)  8  C/.  *  Fin.  288.  (/)  11  L  J.  (N.  S.)  Ch.  31. 

(c)  Ibid.  pp.  286,  289.  {g)  2  Glyn  6f  Jameton,  114. 

(d)  2  Eq.Cai.  Abr,  742.  (h)  3  Sim.  265. 
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cutor  is  not  liable  for  the  acts  of  another ;  Williams  v. 
Nixon  (a). 

The  Master  of  the  Rolls. 

There  are  two  modes  of  looking  at  this  question. 
The  first  is,  to  consider  this  as  one  executor's  account, 
with  which  the  other  executors  had  nothing  to  do,  and 
so  treating  it,  as  the  money  was  received  by  one  executor 
without  the  concurrence  of  the  other  executors,  they  are 
not  liable  for  it ;  but  I  am  of  opinion  that  that  is  not 
this  case. 

The  other  mode  of  regarding  this  question  is  to  treat 
Canning  as  the  agent  of  the  other  two  executors ;  and 
then,  assuming  this  to  be  the  case,  to  consider  in  what 
way  the  account  ought  to  be  taken  ?  I  am  of  opinion, 
upon  the  evidence,  that  at  the  meeting  which  took  place 
immediately  after  the  death  of  the  testator,  Mr.  Canning 
was  appointed  by  the  executors  to  be  their  agent,  for  the 
purpose  of  managingthe  farm,  for  carrying  on  the  busi- 
ness, managing  the  pecuniary  affairs  and  opening  the 
account  I  am  also  of  opinion,  upon  the  evidence,  that 
Mr.  Taylor  was  employed  by  the  trustees  as  their  soU- 
citor  in  the  trust,  and  that  he  went  to  the  bank  in  that 
character  when  the  account  was  opened.  I  am  also  of 
opinion,  (and  this  is  confirmed  by  the  passages  which 
Mr.  Prior  read  from  Lord  Cottenham's  judgment,  in 
Hofne  V.  Pringle,)  that  when  executors  appoint  one  of 
their  own  body  their  agent,  they  must  be  treated  exactly 
in  the  same  way  as  if  they  had  appointed  a  stranger  as 
agent,  and  that  the  account  must  be  taken  exactly  in 
the  same  way  as  if  a  stranger  had  been  appointed  an 
agent. 

I  look  at  this  case  in  the  same  way  as  if  Mr.  Canning 

had 
(a)  2  Beac.  472. 
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had  not  been  appointed  executor,  and  bad  been  an 
entire  stranger  to  the  trusts  ;  and  it  being  very  proper  to 
appoint  an  agent,  because  the  executors  could  not  carry 
on  the  farm  themselves,  but  must  have  employed  some 
person  for  that  and  other  purposes  connected  with  the 
trusts,  that  they  had  selected  this  gentleman  as  their 
agent  to  perform  this  duty.  I  am  of  opinion,  therefore, 
that  the  accounts  fnust  be  taken,  against  these  exe- 
cutors, exactly  in  the  same  manner,  with  respect  to  Mr. 
Canning^  as  if  they  had  employed  a  stranger  as  their 
agent  for  the  purpose  for  which  they  employed  him. 


I  am  very  far  from  saying,  that  the  effect  is  to  charge 
them  with  every  penny  received  by  him,  and  to  leave 
them  to  prove  every  payment  made  by  him  as  a  proper 
payment,  I  have  not  sufficient  information  before  me  to 
enable  me  satisbctorily  to  deal  with  that  at  the  present 
moment. 


My  15. 


FORD  V.  The  Earl  of  CHESTERFIELD. 


TN  1839,  Mr.  Dunctmbe  was,  by  virtue  of  a  mortgage 
^  deed,  dated  in  1829,  indebted  to  the  Earl  of  Chei- 
terfield  in  the  sum  of  69,076/.  and  upwards.  Being 
unable  to  pay  it,  a  deed,  dated  the  20th  of  May,  1839, 

was 


When  a  mort- 
gagee agrees 
to  take  a  por- 
tion of  his 
debt  in  lieu 
of  the  whole, 
upon  payment 
on  a  given 
day,  the  Court 
will  not  relieve  against  the  effect  of  its  non-payment  on  that  day. 

D.  was  indebted  to  C.  in  69,000/.  By  deed  made  between  D.,  C.  and  5.  (a  surety) 
C.  covenanted  that  if  D.  or  S.  should  pay  him  38,000/.  on  a  day  named,  he  would 
accept  it  in  full  satisfaction  of  the  whole  debt.  D.  covenanted  to  pay  it  on  the  day, 
and  D.  and  S,  covenanted  to  pay  interest  on  it  to  the  day  and  afterwards.  Default 
was  made  in  pajrment,  but  interest  was,  for  four  years  afterwards,  received  by  C.  on 
the  38,000/.  Held,  that  D.  was  liable  for  the  whole  debt  of  69,000/.,  and  was  entitled 
to  no  equitable  relief  against  the  de&ult  in  payment  on  the  day  fixed. 
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was  executed,  by  which  Duncombe  covenanted  to  pay  1854. 
to  the  Earl  2,600/.  down  and  38,000/.  on  the  25th  of 
Marchf  1840,  with  interest.  The  Earl  covenanted  that 
if  Duncombe  should,  on  the  25th  of  March,  1840,  pay 
him  the  sum  of  38,000/.,  with  interest,  he  would  accept 
the  two  sums  of  2,500/.  and  38,000/.  and  interest  in 
full  and  complete  satisfaction  and  discharge  of  all  the 
principal  sums,  and  interest  due.  But  it  was  provided, 
that  if  the  sum  of  38,000/.  and  interest  should  not  b«^ 
paid  on  the  25th  of  March,  1840,  then  the  said  2,500/. 
should  not  be  refunded,  but  should  be  retained  in  part 
discharge  of  the  principal  sum  of  69,075/.  lU.  and 
interest,  and  that  in  all  other  respects,  the  deed  should 
be  void. 

The  sum  of  2,500/.  was  duly  paid,  but  default  was 
made  in  payment  of  the  38,000/.  and  interest. 

By  indenture,  dated  6th  of  June,  1840,  and  made 
between  Mr.  Duncombe  of  the  first  part,  Mrs.  Slingsby 
of  the  second  part,  and  the  Earl  of  Chesterfield  of  the 
third  part,  after  reciting  that  69,075/.,  with  interest,  was 
due  from  Duncombe  to  the  Earl  on  the  securities,  and 
that  a  marriage  was  about  to  be  solemnized  between 
Mr.  Duncorfibe  and  Mrs.  Slingsby,  and  that  the  Earl 
was  unwilling  to  take  advantage  of  the  last  indenture 
having  become  void,  and  had  agreed  to  accept  the  sum 
of  420/.  down,  and  38,000/.  with  interest,  (to  be  further 
secured  as  thereinafter  mentioned,)  in  full  satisfaction 
and  discharge  of  the  same  principal  sum,  and  of  all 
interest;  and  further  reciting,  that  on  the  treaty  for 
the  said  then  intended  marriage,  it  was  agreed,  that  in 
consideration  of  the  said  agreement  on  the  part  of  the 
Earl  of  Chesterfield,  Duncombe  should  covenant  for  the 
payment  to  the  Earl  of  88,000/.,  and  that  Duncombe 
and  Mrs.  Slingsby  should  enter  into  joint  and  several 

covenants 
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1854.  covenants  for  its  payment,  Duncambe  thereby  cove- 
nanted to  pay  the  Earl  38,000/.  on  the  6th  of  June, 
1841 ;  and,  in  consideration  of  the  Earl's  covenant  there- 
inafter contained,  Duncombe  and  Mrs.  Slingshy  jointly 
and  separately  covenanted  to  pay  the  Earl,  on  the  6th 
of  June,  1841,  interest  on  the  38,000/.  at  6/.  per  cent; 
and  that  in  case  the  38,000/.  should  not  be  paid  to  the 
Earl  on  the  6th  of  June,  1841,  they  would  thenceforth 
pay  to  him  interest  at  5/.  per  cent,  for  the  38,000/.,  or  so 
much  thereof  as  should,  from  time  to  time,  remain  due  on 
the  6th  day  otJune  in  each  year.  Duncombe  covenanted 
to  insure  his  life  in  38,000/.,  and  assign  the  policy  as  a 
further  security,  in  case  the  marriage  should  take  effect 
And,  in  consideration  of  the  premises,  and  of  420/.  paid 
him  by  Duncombe,xhe  Earl  covenanted  with  Duncombe, 
that  if  he  Duncombe  or  Mrs.  Slingsby  should,  on  the  6th 
day  of  June  next,  pay  to  the  Earl  38,000/.  with  interest, 
then  he  would  accept  it  in  full  satisfaction  of  all  the 
principal  and  interest  then  due,  and  would,  after  such 
payment,  reconvey  the  lands  he  held  as  a  security. 

The  420/.  was  duly  paid,  but  the  marriage  never  took 
effect,  and  no  part  of  the  38,000/.  was  ever  paid,  though 
interest  on  that  sum  was  admitted  to  have  been  paid  to 
the  Earl  from  the  6th  of  June,  1840,  to  the  6th  of  June, 
1844,  amounting  to  7,600/. 

The  mortgaged  property  had  been  lately  sold  for 
130,000/.,  and  the  produce  being  insufficient  to  pay 
all  the  charges  thereon,  a  competition  arose  between 
the  Earl  and  Mr.  Duncombe*8  other  creditors,  as  to  the 
extent  of  the  Earl's  claim  on  the  fund.  The  other 
creditors  sought  to  confine  the  Earl's  claim  to  the 
38,000/.  and  interest  thereon,  but  his  Lordship,  by  his 
claim  carried  in  before  the  Chief  Clerk,  resisted  this, 
contending,  that  default  having  been  twice  made  in 

payment 
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payment  of  those  sums  on  the  day  named  for  that  pur-        1864. 
pose,  his  covenant  was  ipoperative,  and  that  he  was 
remitted  to  his  original  rights. 

One  of  the  questions  proposed  by  the  Chief  Clerk, 
and  which  came  before  the  Court  for  argument,  was  as 
follows : — Whether  the  Earl  of  Chesterfield  is  bound  by 
the  deed  of  the  6th  of  June^  1840,  or  whether,  by  his 
proceedings  under  the  said  deed  against  Mrs.  Slingsbyy 
and  her  payment  to  him  of  10,620/.,  (the  aggregate 
amount  of  the  2,600/.,  420/.  and  7,600/.,)  he  is  entitled 
to  enforce  his  securities  to  an  amount  beyond  the  sum 
of  38,000/.,  and  interest  therein  mentioned  ? 

There  were  other  questions  as  to  the  rights  of  Mrs. 
Slingsbyy  which  it  is  unnecessary  to  state. 

The  Solicitor-Gencral  (Sir  R.  Bethell),  Mr.  E. Palmer , 
and  Mr.  Amphiett,  for  the  Earl  of  Chesterfield.  Nei- 
ther of  the  events  contemplated,  and  which  formed  the 
foundation  for  the  Earl's  foregoing  part  of  his  debt,  ever 
took  place.  The  marriage  was  not  solemnized,  and  de- 
fault was  made  in  payment  of  the  38,000/.  on  the  day 
stipulated.  Time  was  of  the  essence  of  the  contract, 
and  punctual  payment  the  very  consideration  for  the 
covenant  on  the  part  of  the  Earl.  As  to  the  subse- 
quent payment  of  interest  on  the  38,000/.  by  Mrs. 
Slingsbt/y  this  was  in  pursuance  of  her  covenant,  she 
being  a  collateral  surety  to  that  extent  only. 

In  Davis  v.  Thomas  (o).  Sir  John  Leach  clearly  points 
out  the  distinction.  He  says,  **  In  all  cases  of  the  pay- 
ment of  money,  where  penalty  or  forfeiture  is  intro- 
duced for  the  purpose  of  security,  there  a  Court  of 
Equity  will  relieve  against  the  penalty  or  forfeiture, 

upon 
(<z)  1  Run,  Sr  MyL  506. 


Ford 
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1854.  upon  the  ground  of  full  compensation  by  giving  interest. 
But  where  there  is  no  stipulation  for  penalty  or  for- 
feiture,  but  a  privilege  is  conferred,  provided  money  be 

^^  paid  within  a  stated  time,  there  the  party  claiming  that 
Chester-  privilege  must  show  that  the  money  was  paid  accord- 
ingly : — as  in  a  case  of  interest  reserved  on  a  loan  at 
6  per  cent.,  with  a  proviso  that  4  per  cent,  will  be  ac- 
cepted, if  paid  within  a  limited  time  afler  it  becomes 
due : — or  in  the  case  of  a  covenant  for  the  renewal 
of  a  lease  on  the  payment  of  a  certain  fine  at  a  stated 
period."  They  cited  Bonafous  v.  Ryboi  (a) ;  Sewell 
V.  Mus&on  (&) ;  Ex  parte  Bennet  (c). 

Mr.  Llat/dmd  Mr.  Giffard,  contrct.  The  deed  of  the 
6th  of  June,  1840,  itself  recites  that  the  Earl  -was  un- 
willing to  insist  upon  the  forfeiture,  and  the  deed  pro- 
vided, that  in  case  the  38,000/.  should  not  be  paid  at 
the  time  specified,  interest  was  to  be  paid  by  Mr.  Dun^ 
combe  and  Mrs.  Slingsby  upon  thai  sum  only,  or  on  so 
much  as  remained  due.  This  shows  that  time  was  not 
of  the  essence  of  the  contract,  nor  was  it  the  considera- 
tion for  the  deed,  but  there  was  another  consideration, 
namely,  the  projected  marriage.  It  is  the  constant  prac- 
tice of  the  Court  to  relieve  against  a  forfeiture  for  non- 
payment of  money  on  a  day  stipulated,  as  in  mortgages 
and  leasee,  the  party  being  fully  compensated  by  pay- 
ment of  interest  or  the  rent  due.  Secondly,  if  the  pay- 
ment at  the  time  stated  was  essential  in  this  case,  the 
stipulation  has  been  waived  by  the  subsequent  receipt  of 
interest  on  the  lesser  sum.  If,  therefore,  Lord  Chester-- 
field  now  receives  payment  of  the  38,000/.  and  interest, 
it  is  all  he  has  a  right  to  claim. 

Mr.  Wickens  for  Mrs.  Slingsby,  claimed  a  right,  on 

her 

(a)  3  BttfT.  1370.  (6)  1  Vera.  2i0.  (c)  2  Atk.  527. 
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her  part,  to  stand  as  an  incumbrancer  for  l0,250/.9 
upon  the  difference  between  the  38,000Z.  and  the  rest 
of  the  debt ;  and  that  ^he  had  priority  over  Lord  Chester- 
field,  so  far  as  related  to  that  difference. 

Mr.  Southgate  and  Mr.  F.  T.  White,  for  the  other  in- 
cumbrancers. 

The  Master  of  the  Rolls. 

I  do  not  entertain  any  doubt  on  the  construction  of 
this  deed,  in  the  circumstances  of  the  case.  The  case 
stands  thus :— In  1839,  a  debt  of  69,000Z.  being  due 
from  Mr.  Duncomhe  to  the  Earl  of  Chesterfield,  the 
latter  agreed,  by  a  deed,  to  forego  the  excess  of  that 
debt  beyond  42,600/.,  on  payment  of  2,500/.  down,  and 
provided  the  sum  of  38,000/.  the  residue  was  paid  in 
March,  1840.  Default  was  made  in  payment  of  the 
38,000/.,  and  thereupon  the  Earl  of  Chesterfield  re- 
mained exactly  in  the  same  situation  with  respect  to  the 
whole  debt,  as  he  was  in  before  the  deed  of  1839  was 
executed,  with  the  exception,  that  2,600/.  had  been  paid 
to  him  in  respect  of  it. 

In  that  state  of  things,  this  deed  of  the  6th  of  June, 
1840,  was  executed.  It  contains  a  recital  which  would 
be  ambiguous  if  the  provisions  of  the  deed  were  not,  in 
my  opinion,  perfectly  distinct  and  clear  on  the  subject. 
The  deed,  in  the  first  place,  recites,  that  the  Earl  of 
Chesterfield  is  unwilling  to  insist  on  the  full  amount 
of  the  forfeiture,  and  that,  in  consequence,  this  deed 
is  entered  into.  If  that  were  all,  nothing  would  have 
been  more  simple  than  for  the  Earl  of  Chesterfield  to 
have  given  Mr.  Duncombe  another  year  for  payment,  or 
to  execute  a  deed  similar  to  that  of  1839,  saying,  that 
if  the  38,000/.  and  interest  was  paid  on  the  6th  of  June, 

1841, 
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1854.        1841,  the  Eifrl  of  Chesterfield  would  forego  the  rest  of 

^-^/-^      his  debt. 
Ford 

V. 

The  There  can  be  no  question,  that  in  a  case  of  that  de- 

Chcster-  scription,  it  is  not  so  strictly  proper  to  speak  of  time 
being  of  the  essence  of  the  contract,  as  to  say  that  time 
is  the  whole  consideration  for  it.  It  is  in  consequence 
of  the  promptness  of  payment  of  a  part  of  the  debt  at 
once,  that  the  creditor  agrees  to  forego  the  remainder. 
It  is  not  a  case  in  which  equity  relieves  against  time, 
for  if  it  did,  it  would  be  violating  all  its  rules.  It  would 
be  relieving  against  the  whole  consideration  for  the  release 
of  a  portion  of  the  debt,  for  without  such  promptness 
in  paying  the  remainder,  there  would  be  no  considera- 
tion for  the  deed  at  all,  and  it  would  become  voluntary. 

Mrs.,  Slingshy  was  made  a  party  to  the  deed  under 
these  circumstances : — She  does  not  covenant  to  pay 
any  portion  of  the  38,000/.  on  the  6th  of  June,  1841,  but 
she  covenants  only  to  pay  interest  for  one  year,  and  at 
the  end  of  that  time  to  pay  subsequent  interest  on  the 
38,000/. ;  and  this  is  expressly  stated  in  the  deed  to  be 
in  consideration  of  the  covenant  and  agreement  on  the 
part  of  the  Earl  of  Chesterfield  thereinafter  contained. 

I  turn  to  the  covenant  of  the  Earl  of  Chesterfield, 
and  I  find  it  perfectly  distinct,  and  not  at  all  like  an 
ordinary  covenant  in  a  mortgage  deed  to  reconvey  on 
payment  of  a  sum  of  money.  It  is  a  covenant,  that  in 
consideration  of  the  payment  of  420/.  down,  and  of 
38,000/.  and  interest  on  the  6th  of  June  next,  then,  and 
only  in  that  case  (this  is  the  clear  obvious  meaning  of 
it),  the  Earl  will  accept  and  receive  the  38,000/.  in  full 
discharge  of  the  69,000/.  The  explanation  of  Mrs. 
Slingsby  joining  in  this  matter  is  perfectly  distinct.  Her 
interest  in  the  matter  had  reference  not  to  the  Earl,  but 

to 
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to  Mr.  Duncombef  between  wbom,  the  deed  states,  that  1854. 
a  contract  of  marriage  existed.  It  was  obviously  for  her 
interest  that  the  debt  affecting  the  estate  of  her  intended 
husband  should  be  materially  diminished,  and  she  in- 
duced the  Earl  to  enter  into  that  contract,  and  to  give 
Mr.  Duncombe  another  chance.  What  was  the  consider- 
ation for  it?  It  was  this — that  if  he  should  fail  in  per- 
forming it,  the  Earl  should  have  her  security,  in  addition, 
for  the  payment  of  the  interest  on  the  38,000/.,  part  of 
the  original  debt.  The  Earl  is  entitled  to  say, — I  have 
got  an  absolute  debt  of  69,000/.  due  to  me ;  I  have 
given  one  chance  already  to  Mr.  Duncombe  of  redeem- 
ing it  at  38,000/.  upon  prompt  payment;  another  chance 
shall  be  given  him,  provided  that  if  he  should  fail  in 
that,  I  shall  have  an  additional  security  for  the  payment 
of  the  interest  on  a  portion  of  the  original  debt.  That 
appears  to  me  to  be  the  plain  meaning  of  this  deed, 
and  I  am  of  opinion  that  the  condition  not  having  been 
complied  with,  the  Earl  is  entitled  to  demand  the  whole 
69,000/.  and  interest,  after  deducting  the  amount  already 
paid. 

Mrs.  Slingsby  is  entitled  to  stand  in  the  place  of 
Lord  Chesterfield,  after  he  has  been  paid  the  69,000/. 
and  interest.  She  is  manifestly  a  surety  for  Mr.  Dun- 
combe, and  she  is  entitled  to  stand  in  the  place  of  the 
creditor  whom  she  has  paid  off.  To  the  extent,  therefore, 
of  10,620/.,  or  whatever  the  amount  may  be,  she  is  en- 
titled to  stand  in  the  place  of  Lord  Chesterfield^  subject 
to  the  payment  in  full  of  what  is  due  to  him. 
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1864. 


Jb«m,3().  ALEXANDER  v.  BRAME. 

Jufy  5,  17. 

wvcnll^uja  JgENJAMIN  BRAME,  on  the  12th  of  August, 

party  to  pay  a  1846|  executed  his  will  and  two  deeds  of  that  date. 

to'rcnonB*"*^  ^y  ^'*  ^^^^9  ^^^  making  certain  deroes  and  bequests, 

therein  men-  and  giving  Certain  charitable  legacies  out  of  such  part  of 

in  his 'lifetime  bis  personal  estate  as  should  not  consist  of  chattels  real, 

or  in  a  certain 
time  ai\er  his 


he  appointed  Jeremiah  Head,  John  BiddU  Alexander 
decease,  is  a     and  Simon  Batley  Jackaman  his  executors,  and  gave  to 

Mdlr^uS*!!*'  ®*^**  ^^  ^^^  *  '^•^y  ^^  ^'-^  "  *•  *  **™*"  remuneration 
Talld  debt,        for  their  trouble  in  the  execution  of  his  will  and  other 

deed^was  kept   ^■'^^^  which  he  had  reposed  in  them." 
in  the  cove- 
session  ujlhis       By  the  first  indenture,  dated  the  12th  of  August,  1846, 

death,  and  lU   j^^j  made  between  the  testator  of  the  one  part,  and 
execution  was  ^ 

unknown  to      Jeremiah  Head,  John  Biddle  Alexander,  Simon  Batley 

nan^^r        Jackaman  and  William  Henry  Alexander,  of  the  other 

cettuu  que        part,  the  testator  covenated  with  the  last-named  parties, 

But^ttiere,    that  his  executors  or  administrators  should,  within  twelve 

whether  a  like  calendar  months  after  his  decease,  and  out  of  his  estate, 

covenant  to 

pay  to  trus-      pay  certain  sums  of  money  to  and  for  the  benefit  of  cer- 

mwe\Mntnlt  **'"  persons  therein  named,  some  of  which  were  by  way 
for  a  charity,    of  annuity,  and  to  be  invested  in  the  names  of  the 

void  as  a  de-    Covenantees  on  the  trusts  therein  mentioned, 
▼ice  to  defeat 

Mortmain,  By  another  indenture  of  even  date,  and  made  between 

be^MtiifiJd  out  ^^^  testator  of  the  one  part  and  William  Henry  Alex- 
of  chattels  ander,  Frederick  Alexander  and  George  Alexander  of 
"*  The  Court  ^^^  Other  part,  the  testator  covenanted  with  the  last-> 
directed  the  named  parties,  that  he  would,  in  his  lifetime,  and  within 
uTvidldity  by  twelve  calendar  months  next  after  the  day  of  the  date 
an  action  at  of  the  indenture,  lay  out  and  invest  the  sum  of  60,000i 
in  the  names  of  Jeremiah  Head,  John  Biddle  Alex- 

ander 
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ander,  Simon  Bailey  Jachaman  and  William  Henry  1854. 
Alexander^  or  in  the  names  or  name  of  the  sarvivors 
or  survivor  of  them,  or  of  the  executors  or  administra- 
tors of  such  survivor,  in  the  government  or  parliamen- 
tary stock  or  fund  of  Oreat  Britain^  called  the  3Z.  per 
cent  consolidated  annuities,  or  in  case  he  should  not, 
in  his  lifetime,  lay  out  and  invest  the  said  sum  of 
60,000Z.,  then,  that  his  executors  or  administrators, 
within  twelve  calendar  months  after  his  decease,  (and 
subject  and  without  prejudice  to  the  payment  and  dis- 
charge,  out  of  his  estate,  of  all  his  funeral  and  testa- 
mentary expenses  and  other  debts,  and  the  legacies,  if 
any,  given  or  bequeathed,  or  thereafter  to  be  given  or 
bequeathed  by  his  will,  or  any  codicil  or  codicils  thereto, 
and  of  all  annuities,  if  any,  given,  bequeathed  or  set- 
tled, or  thereafter  to  be  given,  bequeathed  or  settled  by 
him,  by  his  will,  or  any  codicil,  or  codicils  thereto,  or 
by  any  deed  or  deeds,  or  instrument  or  instruments  in 
writing,  under  his  hand  and  seal,)  should  lay  out  and  in- 
vest at  interest,  the  sum  of  60,000/.,  in  the  names  of 
Jeremiah  Head,  John  Biddle  Alexander,  Simon  Batley 
Jachaman  and  William  Henry  Alexander,  or  of  the  sur- 
vivors, &c.,  in  the  parliamentary  stock  or  fund  of  Great 
Britain,  called  the  3/.  per  cent,  consolidated  annuities, 
upon  the  trusts  thereinafter  expressed,  being  certain 
charitable  trusts  for  the  benefit  of  the  poor,  and  also  in 
favour  of  a  particular  charity  in  Ipswich,  called  **  Too- 
Uy*8  charity.'* 

The  testator  made  a  codicil  to  his  will,  dated  21st  of 
July,  1851,  in  which  he  referred  to  the  deeds,  and  made 
some  alteration  as  to  his  trustees. 

After  the  testator's  death,  the  two  deeds  of  covenant 
were  found,  inclosed,  with  his  will,  in  a  paper,  on  which 
was  indorsed  a  memorandum  in  these  words: — ''In- 
closed 
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1864.  closed  are  two  deeds  and  my  will  respecting  tbe  dispo- 
sition of  my  property."  The  deeds  after  their  execution 
had  never  passed  out  of  the  testator's  possession. 


Alexander 
Brami. 


There  was  no  residuary  disposition  of  the  testator's 
property  contained  in  the  will,  and  consequently  there 
was  an  intestacy,  as  to  so  much  of  the  property  consist- 
ing of  real  estate,  mortgage  securities  and  personal 
estate  as  was  not  disposed  of  by  the  legacies  or  under 
the  deeds  of  covenant. 

Mr.  Follett  and  Mr.  Grenside,  for  the  executors. 

Mr.  Giffard  and  Mr.  JET.  B.  Carter  for  the  parties 
claiming  to  be  entitled  under  the  first  deed,  contended 
that  though  the  deed  was  voluntary,  it  nevertheless 
created  a  trust  in  favour  of  the  claimants ;  that  it  was 
not  of  a  testamentary  nature,  no  power  of  revocation 
being  reserved  to  the  covenantor,  and  that  the  retention 
of  it  in  the  possession  of  the  covenantor,  without  any 
communication  respecting  it  being  made  to  the  trustees 
and  cestuis  que  trusty  or  any  person,  did  not  affect  its 
validity.    Fletcher  v.  Fletcher  (a). 

Mr.  22.  Palmer  and  Mr.  Selwyn,  for  some  of  the 
charities  claiming  under  the  second  deed.  It  is  unim- 
portant that  the  covenantees  did  not  execute  the  deeds 
or  know  of  their  execution  by  the  covenantor^  and  that 
after  their  execution  they  were  kept  in  the  settlor's  own 
possession ;  all  these  circumstances  existed  in  Fletcher 
V.  Fletcher.  It  is  no  objection  to  the  suit  that  the 
covenant  is  voluntary,  for  a  voluntary  covenant  will 
support  a  creditor's  suit.  Watson  v.  Parher  {b).  It  is 
clear  that  both  instruments  were  executed  as  deeds, 

and 

(a)  4  Hare,  67.  (6)  6  Beav.  283. 
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and  the  only  difference  between  them  is,  that  the 
second  deed  is  chiefly  for  founding  charities  and  for 
that  purpose  the  settlor  covenants  with  three  trustees, 
in  bis  lifetime  or  within  twelve  calendar  months  after 
his  decease,  to  lay  out  60,000/.  in  stock;  therefore 
the  covenant  was  intended  to  operate  immediately,  and 
was  broken  if  that  sura  should  not  be  settled  ac- 
cordingly, either  by  himself,  in  his  lifetime,  or  by  his 
executors,  within  twelve  calendar  months  after  his 
decease.  If  he  had  invested  the  money  in  his  lifetime, 
there  could  have  been  no  question  about  the  validity  of 
the  transaction  ;  the  deed  would  have  been  good,  and  a 
perfect  declaration  of  trust.  If  good  in  that  case,  why 
should  it  be  bad  if  his  executors,  after  his  decease,  in- 
vested the  money  ?  The  covenant  merely  created  a  debt, 
which  might  either  be  satisfied  by  him  in  his  lifetime,  or 
by  his  executors  after  his  death.  The  case  does  not  come 
within  the  provisions  of  the  Statute  of  Mortmain  (9  Geo. 
2,  c.  36),  by  which  it  is  enacted,  that  no  manors,  lands, 
&c.,  nor  money  to  be  laid  out  in  lands,  shall  be  given  for 
charitable  uses,  unless  by  deed  indented  and  executed 
before  two  witnesses  twelve  months  before  the  death 
of  the  donor,  and  inrolled,  &c.  The  act  relates  only 
to  real  estate  and  money  to  be  laid  out  in  real  estate; 
and  gifts  alone  of  lands,  or  of  money  to  be  laid  out 
in  or  charged  on  lands,  are,  by  the  3rd  section,  made 
null  and  void.  So  that  land  must  somehow  be  given 
in  order  to  bring  the  case  within  the  operation  of  the 
statute,  the  enactment  of  which  cannot  apply  to  a  mere 
common  debt,  not  charged  upon  any  particular  property. 


1864. 


Alexander 

V. 

Beamb. 


The  case  is  clear  upon  principle  as  well  as  upon 
authority.  In  Tufnell  v.  Constable  (a),  A.,  by  a  volun- 
tary conveyance,  covenanted  that  his  executors  should 

invest 


VOL.  XIX. 


(a)  7  Ad.  if  EIL  798. 
G   G 
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1854.  invest  a  sum  of  money  in  the  3/.  per  cents.,  in  certain 
names,  in  trust  as  to  part  for  the  parish  school,  and  as  to 
the  remainder  for  charities ;  and  it  was  held,  on  demur- 
rer, that  there  was  nothing  contrary  to  law  in  the 
covenant.  The  covenant  here  is  exactly  the  same  as 
in  that  case,  in  which  the  Statute  of  Mortmain  was 
not  even  referred  to,  the  point  being  therefore  treated 
as  one  not  arguable.  Even  though  the  covenant 
might,  in  its  results,  ultimately  affect  land,  still  it  would 
not  be  within  the  operation  of  the  statute,  which  does 
not  contemplate  remote  possibilities  as  to  land.  This 
is  evident  from  the  cases  relating  to  joint-stock  com- 
panies who  hold  or  require  real  estate  for  their  cor- 
porate purposes.  In  Tomlinson  v.  Tamlinson{a\  Sir 
John  Leachf  indeed,  held,  that  canal  shares  which,  by 
act  of  parliament,  were  declared  to  be  personal  estate 
and  transmissible  as  such,  were  within  the  Mortmain 
Act;  but  subsequent  decisions  have  gone  the  other 
way.  In  March  v.  The  Atlorney-Generalib)^  it  was 
held,  that  policies  of  assurance,  by  which  the  directors 
engaged  to  pay  out  of  the  funds  of  the  company,  or 
that  the  funds  should  be  liable,  were  not  so  connected 
with  land  (though  the  assets  of  the  company  consisted 
partly  of  real  estate)  as  to  render  a  gift  of  them  invalid 
under  the  statute,  the  grantees  of  the  policies  having  no 
immediate  control  over  the  funds,  and  the  interest  in  the 
real  estate  being  only  a  bare  possibility.  So,  in  Myers 
V.  Perigal{c),  railway  debentures,  being  merely  pro- 
mises to  pay  money  upon  the  credit  of  the  undertaking, 
were  held  not  to  be  a  charge  on  land,  and  therefore 
not  within  the  Statute  of  Mortmain.  The  question  in 
fact  is,  whether  the  present  interest  of  the  charities 
carries  with  it  the  incidents  of  an  interest  in  land,  as  a 
mortgage  of  tolls,  or  a  judgment,  which  attaches  to 
and   is  a   lien  on   the  estate,  and  may  mature  into 

land. 
(a)  9  Beao.  459.        (6)  5  Beav.  433.        (c)  16  Sim.  553. 
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land.     Attorney-General  v.  Meyrick  (a);  Attorney- Ge-        1354 
neral  v.  Harley  (A) ;    Giblett  v.  Hobson  (c) ;  Corbyn  v. 
French  (d). 

To  dhow  that  the  amount  of  assets  received  was  the 
measure  of  a  creditor's  right  as  against  the  executor^ 
they  referred  to  Nugent  v.  Giffard(e);  Whale  v. 
Booth  (/) ;  Farr  v.  Newman  (g) ;  and  contended  that, 
unless  the  Court  was  astute  in  contriving  means  to  de- 
feat the  gift,  it  was  a  valid  covenant. 

The  Master  of  the  Rolls. 

If  A.  covenants  to  pay  a  sum  of  money  to  B.  in 
trust  for  C,  that,  no  doubt,  constitutes  a  debt ;  but  if 
A.  covenants  with  B.  to  pay  a  sum  of  money  for  the 
poor,  that  is  not  a  debt,  but  a  trust  to  create  a  charity ; 
and  will  the  Court,  in  that  case,  do  anything  if  that 
trust  is  not  complete?  There  is  a  broad  distinction 
between  a  covenant  to  pay  a  sum  to  a  person  for  his  own 
benefit  and  a  covenant  to  create  a  trust  for  a  charity. 

Mr.  Lloyd,  Mr.  Rodwell,  and  Mr.  Surrage,  for  other 
charities  claiming  under  the  second  deed,  cited  Walker 
V.  ]tfilne{h);  Foone  v.  Pinkard{i). 

Mr.  Roupell,  and  Mr.  Speed,  for  parties  interested  in 
the  testator's  residuary  estate.  First,  the  second  deed 
is  testamentary  in  its  character,  and  cannot  be  acted  on 
in  this  Court  until  it  has  been  admitted  to  probate  in 
the  Ecclesiastical  Court.    King's  Proctor  v.  Daines  (A) ; 

Maaterman 

(a)  2  F«t.  ien,  44.  (/)  4  Doug.  36 ;  4  T.  R.  642. 

(6)  5  Mudd.  321.  {g)  4  T,K  621. 

(c)  3  MyL  *  K.  517.  (h)  11  Beav.  507. 

(d)  4  Vti.  418.  (t)  AmbL  320,  767. 

(e)  1  Atk.  463.  {k)  3  Hagg.  Ecc,  Rep.  218. 

G  62 
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1854  Masterman  v.  Maherly  (a) ;  Shingler  y.  Pemherton  (&) ; 
Rigden  v.  Vallier  (c).  The  covenant  in  the  deed  is 
framed  expressly  to  escape  all  liability  until  the  testator's 
death ;  it  is  in  the  alternative,  that  he  will  invest,  "or" 
that  his  executors  will  invest ;  and  it  could  not  have  been 
enforced  against  the  testator  in  his  lifetime,  or  in  any 
way  have  been  made  available,  except  as  against  his 
assets  and  his  personal  representatives  after  his  death. 
Besides  which,  the  testator,  by  never  handing  over  or 
communicating  the  deed,  took  effectual  means  to 
prevent  its  enforcement.  The  payment  is  to  be  sub- 
ject to  debts  and  all  legacies  to  be  given  by  any  will  or 
codicil,  and  therefore  wholly  dependent  upon  and  part 
of  his  testamentary  dispositions.  It  is  true  that  he 
retained  no  express  power  of  revocation,  that  was 
unnecessary,  for  he  reserved  full  power  of  defeating  its 
operation  by  any  voluntary  gift  he  might  choose  to  make 
either  by  deed  or  will.  Again,  by  his  codicil,  he  treats 
it  as  testamentary,  for  he  thereby  appoints  Ross  to  be  a 
trustee  of  the  deed,  and  incorporated  the  deed  and 
codicil  together.  The  testator  retained  complete  control 
over  the  deed  until  his  death,  and  this  Court  cannot  act 
on  it;  Habergham  v.  Vincent  {d)\  Consett  v.  Bell{e); 
Sheldon  v.  Sheldon  (/). 

Secondly.  But  if  this  be  strictly  a  deed  to  takeeflfect 
inter  vivos,  it  is  void,  so  far  as  it  affects  real  estate,  for  want 
of  inrolment  as  required  by  the  Statute  of  Mortmain, 
9  Geo.  2,  c.  36.  The  express  object  of  the  testator  was, 
to  effect  at  his  death,  by  indirect  means,  that  which 
the  law  forbade ;  he  intended,  by  a  shifland  contrivance, 
to  give  mortgages,  or  the  produce  of  mortgages,  to  chari- 
ties; 

(a)  2  Hagg.  Ecc.  Rep.  235.  (d)  2  Ves.jun.  201. 

Cb)  4  Hogg.  Ecc.  Rep.  356.  (e)  1  T.  *  C.  (C  C.)  566. 

(c)  2  Vei.  sen.  252.  (/)  1  Robertton,  81. 
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ties ;  that  is  expressly  contrary  to  the  3rd  section  of  the  1854. 
Mortmain  Act,  which  enacts,  that  conveyances  of  any 
interest  in  land,  if  not  inrolled,  shall  be  absolutely  null 
and  void.  The  Court  will  not  give  effect  to  it.  It  ap- 
pears from  the  Chief  Clerk's  certificate,  that  the  pure 
personalty  has  already  been  exhausted,  and  that  this  cove- 
nant in  favour  of  charity  must,  if  at  all,  be  satisfied  out 
of  the  mortgages  and  mixed  personalty.  It  is  a  settled 
rule,  that  where  a  charity  legacy  is  payable  out  of  a 
mixed  fund,  composed  of  pure  personalty  and  assets 
savouring  of  realty,  the  charity  can  only  take  its  propor- 
tion, so  as  not  in  any  way  to  touch  the  chattels  real,  as 
leaseholds,  mortgages,  liens  for  purchase-money,  and  the 
like,  and  there  is  no  marshalling  of  assets  in  favour  of  a 
charity.  A  pecuniary  legacy  would  not  be  paid  to  a 
charity  out  of  mortgages,  nor  can  a  voluntary  gift  by 
deed. 

The  Court  will  regard  the  substance  and  not  the  form ; 
the  substance  of  this  case  is,  that  it  is  a  gift  and  not  an 
obligation ;  Faireheard  v.  Bowers  (a).  The  Courts  act 
on  the  spirit  and  policy,  and  not  on  the  letter  of  the 
Mortmain  Act,  as  is  shown  by  a  long  series  of  decisions, 
and  especially  by  some  of  recent  date,  as  Mather  v. 
Scott  {b)^  and  Trye  v.  The  Corporation  of  Gloucester  (c) ; 
where  bequests,  having  a  tendency  to  bring  land  into 
mortmain,  have  been  held  void.  So  secret  trusts  for 
charity,  and  absolute  devises  coupled  with  a  private 
understanding  that  the  property  shall  be  so  devoted,  are 
invalid.  Attempts  to  evade  the  law  are  always  dis- 
couraged, and  have  been  unsuccessful,  as  in  those  to 
defeat  the  policy  of  the  Pawnbrokers*  Act ;  Armstrong  v. 
Armstrong  (d) ;  and  to  avoid  the  custom  of  London ; 
Tomkyns  v.  Ladbroke  (e). 

Again, 
(a)  2  Vem.  202;    Free,  Ch.         (c)  14  Benv.  173. 
17.  (d)3  MyL  if  K.  45. 

(6)  2  Ketn,  172.  (e)  2  Vet.  sen.  591. 


444  CASES  IN  CHANCERY. 

1864.  AgaiD,  being  a  voluntary  gift^  it  will  be  postponed  to 

v^»  /'^      debts  in  the  administration  of  assets  in  equity,  though 

Alexander     ^j^^  ^^^^  ^.^j^  ^^^  ^^^  ^^ppjy  ^^  ^^^^     jhus,  if  a  testa- 

Bramb.  tor's  assets  amounted  to  1,000/.,  and  there  was  a  volun- 
tary debt  on  judgment  for  1,000/.,  and  1,000/.  debts 
for  valuable  consideration  by  simple  contract,  the  latter 
would,  in  equity,  have  priority,  and  the  former  go  unpaid. 
The  consequence  of  which  will  be,  that  the  pure  per- 
sonalty will  be  exhausted  in  paying  debts,  and  leave 
nothing  but  mixed  personalty  for  the  charity.  Besides, 
the  testator  has  entered  into  a  covenant  creating  not  an 
ordinary  but  a  specialty  debt,  after  every  claim  has  been 
satisfied,  «that  is,  after  the  exhaustion  of  the  personal 
estate.  The  second  section  of  the  Mortmain  Acts  ex- 
actly meets  the  case.  They  cited  Way  v.  East  {a)  i 
Walsh  y.  Gladstone {b)]  Russell  v.  Jackson(c)\  Cecil 
V.  Butcher  [d) ;  Attorney •  General  v.  Poulden  {e) ;  Uni- 
ache  V.  Giles  (/). 

The  Master  of  the  Rolls  said  he  wished  to  hear 
the  Attorney-General,  and  the  case  stood  over  for  that 
purpose. 


July  5.  Mr.  WickenSf  for  the  Attorney-General.    The  question 

is,  whether  this  is  a  legal  covenant,  creating  a  legal 
debt — [  The  Master  of  the  Rolls.  I  do  not  feel  so  much 
difficulty  on  that  point,  as  on  the  question  whether  this 
is  not  an  instrument  of  a  testamentary  nature,  and  a 
device  to  commit  a  fraud  on  the  Mortmain  Act.]  If  it 
be,  it  is  tantamount  to  saying,  that  this  covenant  does 
not  create  a  legal  debt,  for  if  this  covenant  be  void,  as  a 
fraud  upon  the  Mortmain  Act,  it  must  be  held  void  at 
law.  Prima  facie,  this  is  not  a  testamentary  instru- 
ment, 

(fl)  2  Drew.  44.  (rf)  2  Jnc.  if  W.  562. 

(6)  13  ^m.  261 ;  and  1  PA.  («)  8  Sim,  472. 

294.  (J)  2  MoU.  257. 

(f)  9  HoTf,  387. 
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meni,  but  a  good  covenant,  and  though  there  have  been  1854. 
instances  in  which  instruments,  not  testamentary,  have 
been  admitted  to  probate,  this  could  not  be  so  admitted, 
but  must  be  taken  to  be  what  it  purports  to  be,  whether 
valid  or  not.  Now,  if  it  be  a  legal  debt,  a  Court  of 
Equity  must  give  effect  to  it  out  of  the  assets.  In  the 
case  of  Ryan  v.  Daniel  {a\  two  bachelors  entered  into 
cross  contracts,  each  to  leave  1,000/.  to  the  other;  one 
of  them  died  thirty-four  years  afterwards;  and  though 
the  arrangement  was  considered  so  improvident,  as  not 
to  be  countenanced  by  a  Court  of  Equity,  yet  it  was  held, 
that  if  there  was  a  legal  debt,  it  must  be  enforced,  and 
the  bill  was  retained,  in  order  to  ascertain  the  legal 
validity  of  the  instrument.  The  question  substanti- 
ally is,  whether  a  good  legal  debt  has  been  created, 
and  if  so,  Fletcher  v.  Fletcher  (b),  and  a  series  of  autho- 
rities show,  that  a  decree  for  enforcing  it  will  be  made. 
This  is  a  stronger  case  even  than  Fletcher  v.  Fletcher, 
unless  there  is  something  in  the  Statute  of  Mortmain 
which  prevents  it  from  creating  a  legal  debt.  It  is  not 
directly  revocable,  though  it  was  indirectly  revocable  by 
the  covenantor,  in  his  lifetime,  disposing  of  the  pro- 
perty, but  none  of  the  cases  have  gone  to  the  extent 
of  deciding,  that  instruments  indirectly  revocable  are 
therefore  of  a  testamentary  nature,  and  this  principle 
must  equally  apply  to  a  charitable  trust.  The  fact  of 
the  covenant  being  voluntary  cannot  affect  the  ques- 
tion, except  as  to  the  order  of  priority  of  the  debt  in 
the  administration  of  assets.  It  must  be  void,  if  at  all, 
on  the  ground  of  its  being  the  duty  of  the  covenantee 
to  apply  the  damages  for  breach  of  covenant  to  the 
charity;  but  in  March  v.  The  Attorney-General (c), 
policies  of  assurance,  payable  out  of  the  funds  of  the 
society,  consisting  partly  of  realty,  were  held  not  within 

the 
(fl)  1  r.  *  C.  (C.  C.)  60.     (6)  4  Hare,  67.    (f)  5  Beav.  433. 
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r. 

Bramb. 


the  Mortmain  Act;  and  so  were  canal  shares  and  bond 
debts  in  Walker  v.  Milne  (a).  Those  are  strong  autho- 
rities for  the  present  purpose,  to  show  that  the  Court 
will  not  extend  words,  so  as  to  include  within  the  act  a 
covenant  which  may  result  in  damages. 


As  to  the  testamentary  character  of  the  instrument, 
the  authorities  show,  that  it  could  not  be  admitted  to 
probate.  It  is  in  form  a  deed  of  covenant,  and  the  con- 
temporaneous will  purports  to  be  the  '^  last  will  and 
testament"  of  the  covenantor.  Now,  by  various  deci- 
sions, a  last  will  and  testament  has  been  held  to  exclude 
previous  instruments  from  probate,  and  it  can  make  no 
difference  if  the  instrument  is  contemporaneous;  Plenty 
V.  West{h),  In  that  case,  indeed,  the  instrument  was 
not  contemporaneous. 

July  17.        '  The  Mastbr  of  the  Rolls. 

I  am  of  opinion,  as  I  expressed  during  the  time  of 
the  argument,  that  the  first  defed  is  good,  and  that 
the  case  is  exactly  similar  to  Fletcher  v.  Fletcher ;  in 
fact,  this  was  not  very  much  disputed  during  the  time  of 
the  argument. 

The  question  principally  arises  upon  the  second  deed 
of  even  date,  and  made  between  the  same  testator  of  the 
first  part,  and  three  other  gentlemen  of  the  second  part, 
by  which  the  testator  covenanted  to  pay  60,000/.  within 
twelve  calendar  months,  for  certain  purposes,  which,  to 
some  extent,  would  have  been  void,  if  it  had  been  done 
by  will.  It  is  contended,  this  is,  in  fact,  a  testamentary 
instrument,  because  the  gift  is  subject  to  any  funeral 
and  testamentary  expenses,  to  any  debts  which  he  may 

have, 

(a)  11  Beav.  507.  (6)    1    RoherUon,   26f,  and  16 

Beav,  173. 
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have,  or  to  any  legacies  which  he  may  thereafter  give, 
and  that  he  notices  this  also  in  the  codicil  to  his  will. 

I  have  had  considerable  doubt  as  to  the  validity  of 
this  indenture,  but  I  am  satisfied  that  the  same  questions 
arise  at  law  which  arise  here,  and  that  the  question, 
whether,  upon  the  construction  of  the  Statute  of  Mort- 
main, this  is  a  good  covenant,  must  be  the  same  both  at 
law  and  in  equity. 

Therefore,  without  expressing  any  opinion  which  I 
may  have  formed  upon  the  subject,  I  am  of  opinion, 
that  the  parties  of  the  second  part  should  bring  an 
action  against  the  executors,  for  the  purpose  of  enforcing 
the  covenant.  As  the  executors  have  no  interest  whatever 
in  the  matter,  and  are  rather  favourable  to  the  view  of 
the  validity  of  this  covenant,  I  think  the  next  of  kin, 
who  are  the  persons  really  interested,  should  have  liberty 
to  defend  that  action.  I  shall  thus  ascertain  whether  this 
is  a  good  covenant  or  not,  and  whether  the  60,000/.  is 
payable  under  it. 

The  costs  of  the  action  will,  no  doubt,  have  to  be 
paid  out  of  the  estate. 
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Note.-- An  appeal  is  pending. 
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ATHERTON  v.  CROWTHER 
DEUDON  V.  DE  MASSALS. 

Jtffy5,13, 17. 

By  a  gift  to      rf^HE  testator  devised  his  real  estate  to  his  wife  for 

preMtttative^"  ''^®'  ^^^  ^^^^  °^  trusts  to  sell  and  invest  the  pro- 

the  executon    duce  and  pay  the  income  to  Nelly  Elizabeth  Paterson 
traton  are        ^^^  '^^9  ^°^  afterwards,  on  certain  trusts  for  her  chiU 

primijacie       dren  (which  failed),  and  if  no  such  child  should  become 
meant. 
Uuder  a       entitled  to  a  vested  interest,  then  (proceeded  the  testa- 

^^"i^nS  re.    ^'^  "  ^^  ^^^^^  ^^^  *"  ^"^  ^^^^  ^^^  ^*^*'^  ^^  children  of 
pretentati?ee'*   my  sister  Elizabeth  Sheldon^  by  her  present  husband, 

tokJjSr"'  ^    Charles  Sheldon,  Esq.,  that  shall  be  living  at  the  time  of 

ttirpes.    Held,  the  decease  of  my  said  cousin  Nelly  Elizabeth  Patersan, 

executors  and    ^^^  ^^tf  personal  representatives  of  such  of  them  then 

administraton  jg^^j  ^Jjq  being  a  son  or  sons,  shall  have  attained  the 

were  not  en-  '  o 

titled;  and       age  of  twenty-one   years,  or   being   a   daughter    or 

(prindMOly      slaughters,  shall  have  attained  that  age,  or  have  been 

upon  the  terms  married  in  the  lifetime  of  my  said  wife,  equally  to  be 

tothetestotor's  <J<vided  between  them,  such  representatives  to  take  per 

"  next  of  kin,"  stirpes,  and  not  per  capita" 
if  there  should        ^  r         r 

be  no  "'  repre- 

Jh^t^th'^*''  '^  ^^^  shares  were  to  vest  at  twenty-one,  with  mainte- 
descendants  of  nance  in  the  meantime.  He  provided,  that  the  shares 
were  intended  ^^  children  dying  before  their  respective  shares  should 
become  vested  should  '^  go  to  or  amongst  the  survivors 
or  survivor,  and  the  personal  representatives  of  such  of 
them  as  shall  have  lived  to  attain  a  vested  interest,'*  to 
vest,&c.  in  the  same  manner  as  the  original  shares;  and 
if  there  shall  be  no  children  of  the  said  Elizabeth  Shel- 
don, or  any  representatives  of  such  children,  living  at 
the  death  of  the  said  Nelly  Elizabeth  Paterson,  then 
and  in  such  case  I  give  and  bequeath  the  money  arising 

by 
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by  such  sale  unto  the  person  or  persons  who  shall  then        1854. 
be  my  next  of  kin,  according  to  the  statute  for  the  dis- 
tribution of  intestate's  personal  estate." 


The  testator  died  in  1800,  Nelly  Elizabeth  Paterson 
died  in  1836,  without  having  any  child  who  attained  a  DkMamals. 
vested  interest,  and  the  widow  having  died  in  1860,  the 
fund  became  distributable  between  the  children  of  JBIizo- 
beth  Sheldon  and  the  ^'  personal  representatives"  of 
those  who  had  died  having  attained  a  vested  interest. 
Madame  du  Chastelet,  one  of  the  children  of  Mrs. 
Sheldon,  died  in  1828,  without  issue,  but  having  attained 
twenty-one.  She  left  her  husband  surviving  her,  who 
took  out  administration  to  her  estate,  and  afterwards 
died,  and  his  representatives  claimed  her  share,  in  right 
of  her  husband,  as  '*  personal  representative.'* 

Mr.  Lloyd  and  Mr.  Fleming,  for  the  Plaintiffs,  and 
Mr.  R,  Palmer  and  Mr.  Smythe,  in  the  same  interest, 
contended,  that  the  words,  ^*  personal  representatives," 
must  mean  ^'  next  of  kin;"  or,  secondly,  that  it  meant 
descendants,  which  was  shown  by  the  additional  ex- 
pression *^  per  stirpes,*'  which  would  be  inapplicable  to 
executors  and  administrators.  They  cited  Bridge  v. 
Abbot  {a);  Baines  v.  Ottey(b);  Jefinings  v.  Galli' 
more{c);  Walter  v.  Mahin{d)*,  Cotton  v.  Cotton  {e)\ 
Robinson  v.  Smith  (f);  Long  v.  BlackaU(g);  Minter 
V.  Wraith{hy,  Booth  v.  Vicarsii);  Walker  v.  The  Mar- 
quis  of  Camden  {k);  Styth  v.  Monro  {t);  Price  r. 
Strange{m);  and  see  In  re  Crawford's  Trusts  (n). 

Mr. 

(a)  3  Bro.  C.  C.  224.                         (h)  13  Sim.  52. 

(6)  1  MyL  4  K.  465.  (i)  1  Coll.  6. 

(c)  3  Fef.146.  {k)  16  Sim.  329. 

(<f)  6  Sim.  148.  (/)  6  Sim.  49. 

(e)  2  Beav.  67.  (m)  6  Madd.  159. 

(/)  6  Sim.  47.  (»)  2  Drew.  230. 
(g)  3  Vet.  486. 
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1864.  Mr.  Scottj  for  the  administratrix  of  Madame  du 

CAastalet,  argued  that  the  words,  "  personal  represeniO' 
lives,  must  receive  their  ordinary  and  natural  meaning, 
viz.,  "executors  and  administrators;"  and  he  remarked, 
that  the  testator,  when  he  intended  next  of  kin,  had 
Db  Massals.  used  those  words  as  in  the  ultimate  gift  to  his  own 
''next  of  kin."  He  cited  Saberton  Y.Skiels{a);  Daniel 
V.  Dudley  (b);  Holloway  v.  Clarkson(c). 

Mr.  Lloyd  in  reply. 

The  Master  oftKe  Rolls  reserved  judgment. 


July  17.  The  Master  of  the  Rolls. 

The  question  is,  the  construction  proper  to  be  put,  in 
this  will,  upon  the  words  '*  personal  representatives." 
It  is  contended,  first,  that  they  mean  ''  executors  or 
administrators;"  secondly,  that  they  mean  ''next  of 
kin;"  and  thirdly,  that  they  are  to  be  interpreted 
"  descendants.** 

I  have  felt  some  reluctance  in  considering  this  case, 
as  I  have  not  before  me  all  the  persons  interested  in 
contending  in  favour  of  the  next  of  kin;  but  I  will 
state  the  opinion  which  I  have  formed,  the  case  having 
been  fully  argued  before  me. 

The  meaning  of  the  word  "  representatives"  depends 
so  much  upon  the  rest  of  the  language  of  the  will,  that 
one  reported  decision  is  hardly  any  authority  for  another. 
In  this  case  I  am  of  opinion  that  the  word  "  representa- 
tives" means  "descendants,*'  and  for  these  reasons: — In 
the  first  place,  the  word  "  representatives "  is,  as  is  ob- 
served, 

(a)  I  Rust.  4  Myl.  587.        (6)  1  PhiU.  1.        (c)  2  Harcy  521. 


CASES  IN  CHANCERY.  461 

served,  in  many  of  the  cases,  a  much  more  flexible  word  1854. 
than  the  words  '^executors  or  administrators/'  The 
words  ''executors  or  administrators/'  have  a  precise  and 
definite  meaning,  and  can  only  mean  one  thing,  and 
accordingly  I  exclude,  as  having  no  application  to  the 
present,  those  cases  where  property  has  been  given  to  Dr  Massals. 
the  ''  executors  and  administrators"  of  another.  It  is 
no  doubt  perfectly  true,  that  the  words, ''  personal  re- 
presentatives," prima  facie  mean  executors  or  adminis- 
trators; and,  in  my  opinion,  the  burden  of  proof  lies  upon 
the  person  who  contends  the  contrary  to  show,  from  the 
context  of  the  will,  that  the  testator  has  not  used  those 
words  in  their  primary  and  original  signification. 

Here  the  testator  gives  certain  property,  upon  the 
death  of  Nelly  Elizabeth  Paterson,  without  children, 
upon  these  trusts  (a),  "  In  trust  for  all  and  every"  &c, 
&c.  [His  Honor  stated  the  giftj  concluding  with  these 
words,  ''  equally  to  be  divided  between  them."]  If  it 
stood  there,  I  should  be  of  opinion  that  the  words 
"  personal  representatives"  meant  "  executors"  in  the 
ordinary  signification  of 'Megal  personal  representatives;** 
but  the  will  goes  on  to  say,  *'  such  representatives  to 
take  per  stirpes,  and  not  per  capita.'*  That  expression 
is  quite  inapplicable  to  executors  or  administrators, 
because,  if  given  to  executors  or  administrators,  they 
would  hold  it  in  trust  for  the  persons  beneficially  en- 
titled to  the  estate  of  their  testator  or  intestate,  and  con- 
sequently to  say  that  the  executors  are  to  take  the  pro- 
perty per  stirpes,  and  not  per  capita,  would  be  un- 
meaning, and  this  appears  to  me  to  exclude  the  sup- 
position, that  by  "  personal  representatives"  the  tes- 
tator intended  ''  executors." 

The  next  question  is,  whether  the  words  "  personal 

representatives," 
(a)  See  ante,  p.  448. 


462  CASES  IN  CHANCERY. 

1864.  representatives'*  are  to  be  construed  ''  next  of  kin"  or  to 
be  held  to  mean  *'  descendants."  Now  the  words  ''  per- 
sonal representatives"  to  take  per  stirpes  and  not  per  ca- 
pita^ might  apply  to  next  of  kin,  because,  if  more  than  one 
of  the  class  were  dead,  the  next  of  kin  of  each  would 
De  Massals.  respectively  take  one  share,  and  the  words  *' representa- 
tives, per  stirpes/*  are  applicable  to  the  "  next  of  kin," 
to  some  extent,  as  well  as  to  ''descendants;"  but  they 
are  not  so  applicable.  It  is  the  usual  expression  to 
say  of  children,  that  they  are  to  take  per  stirpes,  and 
not  per  capita,  and  those  words  have  a  distinct  and 
definite  meaning  to  that  effect.  I  am  confirmed  in  this 
view  of  the  case  by  two  other  things.  The  testator 
goes  on  to  say,  *'and  ifthere.be  no  such  children  of  the 
said  Elizabeth  Sheldon,  or  any  representatives  of  such 
children,  living  at  the  death  of  Nelly  Elizabeth  Pater- 
son,  then  and  in  such  case  I  give  and  bequeath  the 
money  arising  by  such  sale  unto  the  person  or  persons 
who  shall  be  my  own  next  of  kin,  according  to  the  Sta- 
tute of  Distributions."  Now  this  throws  a  strong  light 
upon  the  meaning  of  the  testator  with  respect  to  the 
other  parts  of  the  will.  If  he  had  intended  the  word 
"  representatives"  to  be  next  of  kin,  he  would  scarcely, 
in  the  same  sentence,  have  said,  if  there  be  no  such 
**  representatives"  of  such  children,  then  I  give  to  my 
own  **  next  of  kin ;"  and  principally  for  this  reason,  that 
it  was  scarcely  possible  that  there  should  not  be  next  of 
kin  of  these  children,  who  were  in  existence  in  the  life- 
time of  the  testator ;  there  must  have  been  next  of  kin 
even  if  all  the  children  had  died.  That  consideration, 
I  think,  excludes  the  interpretation  of  ''  next  of  kin" 
being  put  on  these  words. 

The  only  other  meaning  is  the  ''descendants"  of 
these  children. 

What 
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What  throws  additional  light  on  the  matter,  and  1854. 
shows  that  the  testator  did  not  mean  '^  executors  or  ad- 
ministrators" is,  that  it  would  be  impossible  to  attribute 
to  the  testator  so  capricious  and  foolish  an  intention  as 
this : — that  if  representation  should  have  been  taken  out 
to  one  of  the  children  before  the  death  of  Elizabeth  Dt  Massals. 
Paterson,  the  representatives,  and  the  estate  of  that 
child,  should  participate  in  the  gift,  but  if  no  such  re- 
presentation had  been  taken  out,  that  child's  estate 
should  take  nothing.  In  my  opinion,  these  two  pas- 
sages in  the  will  excludes  the  signification  of  either 
"  executors"  or  "  next  of  kin"  being  given  to  the  word 
'*  representatives,"  and  therefore  it  must  mean  descend- 
"  ants,"  by  which  I  include  children,  grandchildren, 
or  any  descendants  of  grandchildren. 

In  my  opinion  that  is  the  proper  meaning  to  be  attri- 
buted to  these  words,  and  I  will  make  a  declaration  to 
that  effect  I  may  also  add,  that  Styth  v.  Monro{a)^ 
which  is  very  like  this  case,  is  a  sufficient  authority  to 
show,  that  the  Court  will  hold  the  word  "  representa" 
tives"  to  mean  "  descendants,*'  where  the  context  and 
obvious  meaning  of  the  expressions  employed  in  the 
will  make  that  the  best  construction  that  can  be  given 
to  it,  and  that  there  is  no  rule  of  law  or  construction 
against  construing  the  word  **  representatives"  to  mean 
*'  descendants." 

(a)  6  Sim.  49. 
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1864. 


June  30. 
Juljf  1,  17. 

B.  agreed  to 
sell  her  estate, 
and  raise 
1»000/.  for  A:t 
use,  and  pay 
off  two  mort- 
gages on  his 
esUte.     In 
consideration 
of  which,  A, 
agreed  to  pay 
B.  interest  for 
life,  and  to 
settle  his  own 
estate  on  his 
wife  (B.'f 
daughter)  and 
their  children. 
The  1,000/. 
was  raised  on 
a  mortgage  of 
B.*f  esute, 
and  the  joint 
and  several 
covenant  of 
A.  and  B. 
Seyenteen 
years  elapsed, 
without  any 
further  steps 
being  taken 
to  carry  the 
agreement  into 
effect,  and  A. 
died.    Held, 
that  the  agree- 
ment must  be 
considered 
abandoned, 
and  that  it 
could  not  be 
enforced. 


CUBITT  V.  BLAKE. 

TN  October,  1836,  Mrs.  Riches  applied  to  her  mother, 
-^  Mrs.  Barber,  to  lend  her  husband,  Mr.  Riches, 
lyOOOZ.,  to  pay  some  debts,  but  she  being  unable,  agreed 
to  procure  that  sum,  to  be  lent  to  Mr.  Riches,  on  mort- 
gage of  her  own  estate  at  Hickling,  provided  he  would 
agree  to  settle  his  estate  at  Neatishead  for  the  benefit 
of  his  wife  and  children  as  after-mentioned. 

They  went  and  consulted  a  solicitor,  who  prepared  an 
agreement,  dated  the  23rd  of  October,  1835,  which  was 
made  between  Mr.  Riches,  of  the  one  part,  and  Mrs. 
Barber,  of  the  other  part. 

Accordingly,  by  an  agreement,  not  under  seal,  dated 
the  23rd  of  October,  1835,  and  made  between  Mr.  Riches, 
of  the  one  part,  and  Mrs.  Barber  (the  mother  of  the  wife 
of  Mr.  Riches),  of  the  other  part,  after  reciting  that  Mr. 
and  Mrs.  Riches  had  married  some  time  ago,  and  had 
several  children,  and  that  Mr.  Riches,  on  his  marriage, 
had  received  no  marriage  portion,  and  that  he  was  pos- 
sessed of  an  estate  at  Neatishead,  charged  with  two 
mortgages  of  2,800Z.  and  1,200Z. ;  and  further,  that 
having  occasion  for  the  sum  of  1,000/.,  he  had  applied 
to  Mrs.  Barber  to  concur  with  him  in  raising  the  same, 
for  his  benefit,  which  she  had  agreed  to  do,  it  was 
agreed,  that  Mrs.  Barber  should,  before  the  11th  of 
October  next,  sell  the  moiety  of  her  estate  at  Hichling, 
and  the  stock  and  crops  thereon,  and  out  of  the  pro- 
ceeds pay  off  the  sum  of  1,000/.  intended  to  be  raised, 
(but  Mr.  Riches  was  to  pay  the  interest  thereon,)  and 

apply 
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apply  the  remainder  in  paying  off  the  two  mortgages  of 
2,800/.  and  1,200Z.  charged  on  Mr.  Riches'  estate,  in 
consideration  whereof,  Mr.  Riches  agreed  to  convey  his 
estate  at  Neatishead  to  trustees,  to  secure  interest  at 
four  per  cent,  on  the  4,000/.  to  Mrs.  Barber^  for  life, 
and  after  her  decease,  to  secure  an  annuity  of  100/.  to 
Mrs.  RicheSf  for  her  hfe,  and  after  the  decease  of  Mr. 
and  Mrs.  Riches,  in  trust  for  their  children  equally. 
And  the  parties  agreed  to  execute  all  necessary  deeds 
to  carry  the  agreement  into  complete  effect. 

Accordingly,  the  1,000/.  was  raised  by  mortgage  on 
Mrs.  Barber's  estate,  and  Mr.  Riches  and  Mrs.  Barber 
entered  into  a  joint  and  several  covenant  for  its  repay- 
ment. The  money  was  paid  to  Mr.  Riches.  Mrs.  Riches 
died  the  same  year,  and  no  steps  were  ever  after  taken 
to  carry  into  effect  the  agreement,  but  Mrs.  Barber, 
being  anxious  to  retain  her  farm  and  stock,  did  so,  and 
it  never  was  sold.  However,  she  agreed  to  pay  the  in- 
terest on  the  1,000/.  borrowed,  which  she  did  until  Mr. 
Riches' deeith,  in  1852.  The  agreement  of  1835  was 
allowed  to  remain  dormant,  in  the  possession  of  the 
solicitor,  and  nothing  further  was  done  respecting  it. 

After  the  death  of  Mr.  Riches,  a  creditors'  suit  was 
instituted,  and  one  of  the  questions  was,  whether  the 
above  settlement  of  1835  was  binding  upon  him  and 
his  estate.  Mrs.  Barber  consented  to  its  being  set 
aside,  and  insisted  on  having  her  estate  exonerated  from 
the  1,000/.  raised  for  the  benefit  of  her  son  in  law, 
waiving  all  claims  for.  past  interest. 

Mr.  R.  Palmer  and  Mr.  Baggallay,  for  the  Plaintiff. 

Mr.  Roupell,  Mr.  Bush  and  Mr.  Lloyd,  for  the  other 
parties. 

On  the  one  hand,  it  was  contended,  that  the  agree- 
VOL.  XIX.  H  H  thent 
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1854.  ment  of  1835,  remaining  in  contract,  (no  deed  having 
been  executed,)  was  void,  and  that  it  had  been  waived 
and  abandoned,  and  could  not  now  be  enforced. 

On  the  other  hand,  it  was  said,  that  the  agreement 
was  for  valuable  consideration,  and  that  the  Court  would 
not  inquire  into  the  amount  of  consideration,  and  that 
it  was  binding  and  might  now  be  enforced.  Ford  v. 
Stuart  {a);  Osgood  v.  Strode  (b),  were  cited. 

The  Master  of  the  Rolls. 

I  cannot  hold  this  to  be  a  binding  or  valid  agreement. 
The  agreement  is  this  : — iZicAe^  agrees,  (in  consideration 
of  an  estate  belonging  to  Mrs.  Barber,  being  sold,  and 
1,000/.  of  the  produce  beiag  paid  to  bim.  and  the  re- 
mainder applied  in  payment  of  two  mortgages  on  his 
estate,)  that  he  will  p^y  Mrs.  Barber,  for  life,  interest 
at  four  per  cent,  on  tbe  1,000/.,  and  on  the  amount  of 
the  two  mortgf^es  to  be  paid  off,  and  that  he  would 
settle  his  own  estate,  so  as  to  secure  his  wife  an  annuity 
of  100/.  a  year  for  her  life,  for  her  separate  use,  and 
that  after  the  death  of  himself  and  wife,  the  estate 
should  be  divided  amongst  their  children. 

This  has  not  been  done,  the  estate  has  not  been  sold, 
and  the  money  has  not  been  apptied  in  payment  of  these 
mortgages.  If  Mrs.  Barber  had  come  for  a  speoific 
performance  of  this  contract,  in  the  life  of  Riches,  he 
might  have  said, "  you  have  not  paid  off  the  mortgages 
and  my  estate  has  not  been  relieved  from  them ;  your 
part  of  the  contract  has  not  been  performed,  and  the 
rule  of  this  Court  is,  not  to  decree  the  specific  perform- 
ance of  a  part  of  a  contracti  but  only  of  the  whole.'' 
The  matter  has  gone  on  for  seventeen  years,  and  neither 

party 
(a)  15  JBtoo.  493.  (6)  2  P.  Wnu.  245. 
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p^rty  has  done  anything  beyond  raising  the  1^000/.,  ai>d  1864. 
paying  it  to  Ridtes.  The  agreement  to  sell  (he  estate 
and  the  stock,  and  to  apply  the  produce  in  payment  of 
the  1,0002.  and  the  mortgages,  has  never  beep  carried  Blakis. 
into  effect.  I  cannot  say,  that  after  seventeen  years 
either  party  can  come  and  specifically  enforce  the  con- 
tract    It  must  be  treated  as  abandoned. 

Unless  it  be  shown  that  Mrs.  Barber  has  made  Mr. 
Riches  a  present  of  the  money  paid  by  her,  I  am  of 
opinion  that  she  is  entitled  to  be  indemnified,  and  to 
stand  as  a  creditor  against  his  estate. 


EDWARDS  V.  BATLEY. 

Jttfyl5,  18. 
rriHE  original  suit  was  instituted  by  one  of  the  exe-  An  order  of 
cutors  and  trustees  against  Bailey^  the  other,  and  J^ppiement 

the  parties  beneficially  interested,  for  the  administration  may  be  made 
-  ^,  -        -  ,      ,  ai  of  course 

of  the  real  and  personal  estate.  under  the 

15th  &  16th 
Vict,  c.  86, 
After  a  decree  had  been  made  for  the  administration  ■.  52,  with  the 

of  the  real  and  personal  estate,  BatUy  died,  whereupon  [Sb  pereonia  *' 

the  Plaintiff  filed  a  supplemental  bill  against  BatUy^s  repreteutativet 

admiaistrator  to  Fevive  the  suit,  and  asking  either  that  ^ts  'm^ 

ahe  might  admit  assets  of  Bailey  to  apswer  what  might  chamhew  or 

account, 
be  found  due  from  him,  or  account  for  his  estate,  in  the 

usual  manner.    The  supplemental  cause  having  been 

brought  on  for  hearing,  it  was  doubted  whether  a  sup- 

lemental  suit  was  necessary,  it  being  suggested,  that  the 

same  order  might  have  been  obtained,  as  of  course, 

under  the  15  k  16  VicL  c.  86,  s.  62. 

Mr.  W.  W.  Cooper,  for  the  Plaintiff,  said  that  such 
H  H  2  an 
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an  order  had  been  refused  in  The  Dean  of  Ely  v.  Oay- 
ford  (a);  but,  still  he  found  that  they  had  been  made, 
on  motion,  by  other  branches  of  the  Court ;  Tate  ▼. 
Leithead(l)\  Grimston  y.  Oxley{c);  Setan  on  De^ 
crees  (rf). 

The  Mastbr  of  the  Rolls  said  he  would  inquire  as 
to  the  practice. 


July  18.  The  Master  of  the  Rolls. 

I  have  made  inquiries  and  found  that  such  orders  have 
been  made,  as  of  course,  under  the  statute,  in  other 
branches  of  the  Court.  It  must,  therefore,  be  now  un- 
derstood, that  this  is  the  proper  practice  for  the  future  ; 
.  for  I  think  it  very  desirable  that  the  mode  pointed  out 
by  the  Act  should  be  adopted,  wherever  it  is  possible. 
I  will,  however,  make  the  order,  in  the  present  case,  as 
the  parties  have,  perhaps^  been  misled  by  the  case  of  the 
Dean  of  Ely  v.  Gayford.  For  the  future,  I  shall  make 
no  such  orders  except  under  the  Act. 

(a)  16  Bern.  561.  December  22,  1852. 

(6)  9  Hare,  App.  51.  (d)  Page  601  (2ncl  edit.);  and 

(c)  Vice- Chancellor  Kindersley,      see  ibid.  p.  604. 

NoTB. — Whether  such  an  order  can  be  made  before  decree,  qu^rt  ? 
See  Heath  v.  Lewii,  18  Beav.  527. 

Orders  to  revive,  and  that  the  persooal  representatives  may  admit 
assets  or  account  before  the  Judge's  chambers,  may  now  be  obtained 
as  of  course  at  the  Secretary's  Office  at  the  Rolls,  or  by  motion  of 
course  in  Court. 
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UNDERWOOD  v.  WING. 

July  18. 

JOHN  UNDERWOOD,  and  Mary  Ann,  his  wife,  When  hus- 

^     had  three  children,  Catherine,  Frederick  and  AU  JeriJh'bJSI*' 

fred.     Being  about  to  emigrate  to  Australia  with  their  same  calamity, 

children,  Mr.  and  Mrs.  Underwood  made  mutual  wills,  evidence  to 

both  dated  the  4th  of  October,  1853.  ^e  contrary, 

the  law  pre- 
sumes no  suiv 

Mr.  UndertDOod,  by  his  will,  devised  his  real  and  per-  ^^"^J^*  j 

sonal  estate  to  the  Defendant  Wing,  his  heirs,  kc,  in  and  wife'were 

trust  for  Mrs.  Underwood, .her  heirs,  &c.,  absolutely;  JJaX'tbe*^^ 

and  his  will  proceeded  in  the  following  terms: — "  And  same  wave  and 

in  case  my  said  wife  shall  die  in  my  lifetime,  then  I  afterwards 

direct  that  my  said  real  and  personal  estate  shall  be  "f®"-    T*ie 

Court,  reject- 
held  by  my  said  trustee,  upon  trust  for  such  of  them,  my  \ng  all  specu- 

three  children,  Catherine  Underwood,  Frederick  Under-  >**i*>"«  *^.^ 
'  '  presumptions 

wood  and  Jlfred  Underwood,  as,  being  sons  or  a  son,  arising  from 
shall  attain  the  age  of  twenty-one  years,  and  being  a  Jtreneth^rMx 
daughter,  shall  attain  that  age,  or  marry  under  that  age,  &c.  of  the  par- 
to  be  equally  divided  between  or  among  them,  share  and  ^i^ere  was  no 
share  alike :  and  in  case  all  of  them  my  said  children  evidence  to 
11.1.,,  ^  1^    .  ■1^0'^  yihicn 

shall  die  under  the  age  of  twenty-one  years,  bemg  sons,  was  the  sur- 

or  under  that  age  and  unmarried,  being  a  daughter,  !Z^J^fo^^tw' 
then  I  give,  devise  and  bequeath  all  my  real  and  per-  must  be  taken 
sonal  estate,  as  aforesaid,  unto  and  to  the  use  of  the  *°  the  same 
said  William  Wing,  his  heirs,  executors,  administrators  time. 
and  assigns,  to  and  for  his  and  their  own  absolute  use 
and  benefit.'*     And  the  testator  appointed  his  wife  and 
the  Defendant  William  Wing,  executrix  and  executor  of 
his  said  will. 

Mrs.  Underwood,  by  her  will,  made  by  virtue  of  a 

power. 
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1854*  power,  devised,  bequeathed  and  appointed  all  the  real 
and  personal  estate  subject  to  the  power,  to  Mr.  Under- 
wood, his  heirs,  &c.  absolutely ;  and  her  will  proceeded 

WiNo.  in  thesa  words : — '^  (Subject  to  the  estates  and  inte- 
rests of  my  children  therein^  under  or  by  virtue  of  the 
will  of  the  said  John  Tulley,  deceased.)  And  tit  case 
my  said  husband  should  die  in  tny  lifetime,  then  I  devise, 
bequeath  and  appoint  the  said  hereditaiiients  and  pre- 
misifs,  and  sum  and  sums  of  i&oney,  and  ftrfears  of 
income  aforesaid,  unto  and  to  the  use  of  William  Wing, 
his  heirs,  executors,  administrators  and  assigns,  to  and 
for  his  and  their  own  absolute  use  and  benefit."  And 
she  appointed  her  husband  and  William  Wing,  exe- 
cutors. 

In  the  month  of  October,  1863,  Mr.  and  Mrs.  Under-- 
iDOod,  and  their  three  children,  embarked  on  board  the 
ship  Dalhousie  for  Australia;  but  on  the  19th  of  0(S 
tober,  1863,  the  ship  foundered  off  Beachy  Head,  and, 
with  the  exception  of  one  sailor,  John  Reed,  all  on 
board,  including  Mr.  and  Mrs.  Underwood,  and  their 
three  children,  perished.  It  appeared  clear  that  Mr*  and 
Mrs.  Underwood,  and  their  two  boys,  were  washed  into 
the  sea  by  the  same  wave,  but  their  daughter  Catherine 
survived,  and  perished  a  short  time  afterwards.  All  the 
children  died  under  twenty-one,  and  unmarried. 

The  Defendant,  Wing,  proved  the  wills  both  of  Mr. 
and  Mrs.  Underwood,  and  the  Plaintiff  obtained  letters 
of  administration  to  the  estate  of  Catherine  Underwoed, 
their  last  surviving  child. 

The  Plaintiff  insisted,  that  Mr.  and  Mrs.  Underwood 
had  died  simultaneously,  and  therefore  that  the  event 
had  not  happened  on  which  Mrs.  Underwood  had  be- 
queathed her  property  to  Mr.  Wing,  whicb  was  *•  in 

case 
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case  my  said  husband  should  die  in  my  lifetime/'  and 
that,  consequently,  Mrs.  Underwood  died  intestate  as  to 
the  beneficial  interest  in  her  separate  property,  and  that 
it  therefore  belonged  to  the  Plaintiff,  as  administrator  of 
Catherine,  the  surviving  child. 

The  Plaintiff  also  insisted,  that  the  limitations  and 
bequests  in  the  will  of  Mr.  Underwood^  for  the  benefit 
of  Wing,  were  wholly  contingent,  and  dependent  upon 
the  event  (which  he  insisted  had  not  happened)  of  Mrs. 
Underwood  dying  in  the  lifetime  of  Mr.  Underwood, 
and  that,  under  the  circamstanees,  the  clear  residue  of 
Mr.  Underwood's  personal  estate  pertained  to  the  estate 
of  Catherine  Underwood,  as  his  sole  next  of  kin  sur- 
viving him. 

The  Defendant  Wing,  on  the  other  hand,  contended, 
that  Mr.  Underwood  survived  his  wife,  and  that  her 
property  passed,  in  the  first  instance,  to  her  husband, 
and  afterwards  passed,  together  with  the  husband's  pro- 
perty, beneficially  to  him,  Wing. 

The  simple  question,  therefore,  was,  which  was  the 
survivor  of  Mr.  and  Mrs.  Underwood? 

Joseph  Reed,  the  only  person  able  to  give  any  account 
of  what  had  taken  place  on  the  occasion,  was  examined 
on  behalf  of  the  Plaintiff.  After  describing  the  ship's 
going  over  on  her  beam  ends,  he  proceeded  as  follows : 
— •'  From  where  I  was,  I  could  see  what  the  other  people 
on  the  ship  were  doing.  Four  of  the  Underwood  family 
were  drawn  out  of  the  port  quarter  gallery,  while  I  was 
on  the  weather  quarter;  I  helped  to  draw  them  out 
myself.  The  four  were,  the  two  boys  and  Mrs.  and  Mr. 
Underwood.    I  don't  believe  they  were  there  more  than 

three 
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1864.  ihree  minutes,  at  the  outside.  As  I  was  helping  to 
clear  away  one  of  the  boats,  I  heard  a  scream,  and 
looked  round,  and  saw  Mrs.  Underwood  grabbing  for  or 
trying  to  lay  hold  of  one  of  her  boys.  I  saw  her  take 
hold  of  him  while  they  were  both  on  the  side  of  the 
▼essel.  The  mother  was  with  the  two  boys ;  the  father 
was  close  to  them  by  the  ship's  rail,  a  good  two  steps 
off  from  them.  The  next  I  saw  was,  they  were  all  to- 
gether, the  husband  had  his  wife  in  his  arms,  and  the 
two  boys  were  holding  on  to  the  mother;  they  were  all 
clasped  together.  I  don't  believe  it  was  a  minute  before 
a  sea  came  and  swept  them  all  off;  they  seemed  to  go  off 
all  at  once ;  I  don't  think  they  were  separated.  I  saw 
no  more  of  them ;  the  sea  swept  them  right  off;  none  of 
them  ever  came  in  sight  again  that  I  saw ;  I  did  not  see 
Mr.  Underwood  again.  The  daughter  was  not  with  them 
at  that  time ;  she  was  picked  up  from  the  forward  part 
of  the  poop,  abreast  of  the  main  rigging.  I  saw  the 
daughter  alive  after  the  others  went  down."  He  then 
described  the  attempts  made  to  save  Miss  Underwood^ 
the  last  survivor  of  the  family,  who  was  lashed  to  a  spar, 
and  afterwards  swept  into  the  sea  and  perished ;  and 
the  witness  then  proceeded  thus :— "  It  was  while  Mr. 
and  Mrs.  Underwood  and  the  boys  were  clasped  toge- 
ther, as  I  have  before  described,  that  they  were  washed 
over.  They  were  clasped  together  in  this  manner : — 
the  boys  had  hold  of  the  mother,  and  the  father  had 
his  arms  round  them  all,  and  they  were  in  that  state 
when  the  sea  swept  over  the  vessel.  That  was  the 
last  I  saw  of  them.  At  the  time  Mr.  and  Mrs.  Un- 
derwood were  washed  away  they  did  not  seem  to  be 
exerting  themselves ;  they  seemed  resigned  to  their 
fate." 

Mr.  jR.  Palmer  and  Mr.  Prendergast,  for  the  Plain- 
tiff, contended  that  there  was  no  proof  of  survivorship 

on 
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on  either  side.  That  the  evidence  proved  that  the  has-  1864. 
band  and  wife  had  been  swept  into  the  sea  together,  and 
perished  at  the  same  time.  They  relied  on  the  evidence 
of  the  Plaintiflfs  witnesses,  which  explained  the  process 
and  effect  of  death  by  drowning,  technically  called 
asphyxia,  and  which,  they  said,  supervened  within  two 
minntes  after  submersion,  though  life  continued  for  a 
short  time  afterwards.  They  argued  that  it  showed  dis- 
tinctly that  Mr.  and  Mrs.  Underwood  died  at  the  same 
instant,  and  that  it  was  impossible  to  give  an  opinion, 
of  any  value,  as  to  who  was  the  survivor. 

Mr.  Roupell  and  Mr.  JBaggallay,  for  the  Defendant, 
contended,  that  the  husband  had  survived  the  wife. 
They  argued  that  survivorship,  like  all  other  matters  of 
fact,  was  to  be  determined  by  the  evidence,  and  the 
weight  of  presumption  to  be  derived  from  an  examina- 
tion of  all  the  different  circumstances  connected  with 
the  deaths  of  the  parties.  They  insisted  on  the  utter 
impossibility  of  the  lives  of  two  persons  becoming  extinct 
at  the  same  instant  of  time,  when  there  were  so  many 
circumstances  which  might  prolong  or  accelerate  death 
by  drowning.  They  relied  on  the  evidence  of  the  De- 
fendant's witnesses,  who  thought  that  two  persons  sub- 
mersed at  the  same  time  would  not  die  at  precisely  the 
same  instant,  and  that  the  husband  must,  in  all  human 
probability,  have  been  the  survivor.  This  opinion  was 
founded  on  the  greater  buoyancy  of  the  husband's  body, 
which  is  generally  less  in  a  female  than  in  a  male :— on 
his  greater  strength  and  power  of  resisting  the  causes 
of  death:— on  the  fact  of  his  being  a  good  swimmer, 
and  the  probable  effects  of  female  terror  to  accelerate 
drowning,  and  on  her  screaming,  which  would  exhaust 
the  air  from  her  lungs. 

The   following    authorities    were    cited: — Mason  v. 

JUason 
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1 854.  Mamm  (a) ;  Code  Cin.  (i) ;  In  the  goods  of  Selwyn  (c) ; 
Broughion  v.  RandalHd);  Taghr  y.  Diplock{e);  In 
ihe  goods  of  Murrag  ( /) ;  Satierthwuis  ▼.  Powell  {g) ; 
Wright  v.Netherwood(h)\  Wrig1UY.Sarmuda(JL)\  Toy- 
lof^s  Medical  Jurisprudence  (k);  Beckers  MediealJuris^ 
prudenoe^l);  8iUicky.BboiA(jm);  Burranty.Friendin); 
The  King  v.  Dr.  Hag{o);  Feame's  Post.  Works  (p)\ 
Cohin  V.  The  Queen's  Proctor  {q) ;  4  Bmrge's  Comm.(r) ; 
Best  on  Evidence  {s);  Oreesleqf  on  Evidence  (t);  I 
Phillips  on  Evidence  {u);  Hubback  on  Succession  (z); 
In  the  goods  ofM.  A.  Underwood  (g) ;  In  the  goods  of 
R.  Thompson (z). 

The  Mastbr  of  the  Rolls  (without  calling  for  a 
reply) : 

In  this  case,  the  eridence  of  Joseph  Reed  is  distinct 
and  clear  as  to  the  mode  in  which  the  death  took  place. 
The  evidence  is  given  in  a  very  striking  manner,  tad 
with  details,  which  cannot  fail  to  impress  anybody  who 
has  heard  it,  with  the  trath  of  what  he  states,  and  the 
belief  that  he  was  stating  exactly  what  took  place. 
That  he  was  in  a  condition  of  mind  to  be  able  to  see 
what  happened  is  evident,  from  the  fact  of  his  being  so 
attentive  to  others,  by  his  attempt  to  save  the  girl  from 
an  imminent  death,  by  lashing  her  to  a  large  spar, 
which,  at  all  events,  prolonged  her  life  for  some  period 
of  time,  and  gave  her  a  chance,  however  remote,  of  pre- 
servation. 

(a)  1  Mer.  308;    Reg    Lib.  (m)  1    Younge  Sf  C.  (C.  C.) 

1815,  p.  572.  117,739. 

(6)  Page  720.  (r)  5  De  G.  4  Sm.  343. 

(c)  3  Haag.  Rep.  748.  (o)  1  WiUiam  Black.  640. 

(rf)  Cro.  Bis.  502.  (p)  Pwe  38. 

(e)  2  Phillimore,  261.  (q)  1  Hogg.  Ecc.  Rep.  92. 

(J)  1  Curt.  596.  (r)  Page  27. 

(g)  Ibid.  705.  (s)  Page  478,  8.397. 

(k)  1  Salk.  593,  n.  (/)  Page  35,  s.  29. 

(t)  2  PhUlimore,  266,  n.  (u)  Page  479  (10th  edit) 

Ik)  Pages  596,  599,  601,  618.  (x)  Page  191. 

(/)  Page  659  (7th  edit.)  (y)  22  L.  T.  292. 

(I)  Ibid, 
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servation«  The  witness  noticed  exactly  what  took  place,  1854. 
he  attended  to  the  whole  of  the  circumstancesy  and  his 
evidence  to  me  is  distinct  :-^that  he  saw  the  wife  and  the 
two  children  clinging  to  her,  and  the  husband  with  his 
arms  around  them,  all  swept  away  by  a  wave  into  the 
water;  that  they  then  disappeared,  and  he  never  saw 
them  again,  and  he  believes  they  disappeared  in  an 
eddy  produced  by  the  action*  of  the  waves  and  the  re^ 
sistanoe  of  the  vessel  combined.  It  is  impossible  for 
me  to  doubt  or  disbelieve  that  evidence,  or  to  adopt  the 
suggestion  of  any  thing  different  having  occurred*  This 
evidence  is  to  me  quite  distinct  and  clear,  and  it  esta- 
blishes, that  those  four  persons  were  immersed  together 
in  the  water,  that  they  sunk  at  once,  and  never  appeared 
again. 

Then  the  question,  in  that  state  of  circumstances,  is, 
whether  I  can  comci  to  the  presumption  that  the  hus- 
band survived  his  wife.  The  evidence  before  me  on  the 
subject  is  all  one  way :  it  states,  that  insensibility  takes 
place  in  the  space  of  about  a  minute,  and  that  death 
takes  place  in  two  or  three  minutes,  but  that  it  is  totally 
impossible  to  determine  exactly;  that  this  does  not 
depend  apparently  upon  any  peculiar  circumstances  of 
constitution,  if  the  person  die  from  drowning.  It  appears, 
however,  that  a  person  may  die  from  a  cause  produced  by 
an  immersion,  which  is  not  properly  speaking  drowning. 
t  have  no  evidence  whatever  upon  this  subject  appli- 
cable to  the  present  case ;  but  when  I  am  asked  to  infer 
from  the  medical  testimony,  that  a  woman  is  more  liable 
to  such  accidents,  and  that  therefore  she  probably  died 
first,  I  may  just  as  well  assume  that  the  husband  died 
from  apoplexy,  as  that  the  wife  died  from  any  sudden 
cause  other  than  drowning,  because  it  appears,  from  the 
evidence  of  a  medical  man,  that  apoplexy  is  a  frequent 
cause  of  death  in  the  case  of  sudden  immersion  in  water, 

as 
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as  well  as  asphfxia.  It  is  possibk  to  speculate  to  an 
rnilimited  extent,  bat  to  come  to  a  safe  conclusion,  or  to 
a  definite  resolt,  is,  in  my  opinion,  totally  impossible. 

With  the  exception  of  SilUek  ▼.  Booth  (o),  (in  which 
it  does  not  appear  to  me  there  was  any  decision  on  the 
pointy  because  the  Master  had  found  a  particular  fiict, 
which  had  been  acquiesced  in,  and  no  exception  had 
been  taken  to  it,)  all  the  reported  cases  concur  in  this, 
that  in  such  a  state  of  things  it  is  impossible  for  the 
Court  to  come  to  any  conclusion  as  to  which  died  first. 

The  result  is,  that  it  being  impossible,  in  the  absence 
of  any  evidence  on  the  subject,  to  come  to  the  con- 
clusion that  one  died  before  the  other,  no  decision  can 
be  made  founded  on  the  assumption  that  either  was  the 
surriTor.  This  is  distinctly  laid  down  in  the  case  of 
Mason  ▼.  Mason  (6),  Taylor  ▼.  Diplock  ^c),  and  in  the 
case  of  Saiterthwaiie  v.  Powell  (d),  which  also  decides 
that  the  burden  of  proof  lies  on  the  person  who  attempts 
to  establish  the  suryivorship.  It  is  impossible  for  this 
Court  to  say  that  there  is  any  evidence  before  it  to 
show,  which  of  this  group  of  four  persons,  who  were 
swept  into  the  sea  on  the  19tb  of  October,  was  the  sur- 
vivor. If  I  were  compelled  to  decide  as  to  the  relative 
periods  of  death  of  each  on  this  evidence,  I  should  judge 
the  probability  to  be,  that  they  all  became  insensible  at 
the  same  moment,  and  that,  in  fact,  death  took  place  as 
nearly  as  possible  at  the  same  time.  If  the  evidence 
had  been,  that  the  wife  was  screaming  at  the  moment 
she  was  immersed  in  the  water,  it  would  no  doubt  have 
had  an  efi'ect  on  me ;  but  the  evidence  is  not  that  she 
screamed  at  the  moment  she  was  immersed  in  the  water, 
but  that  the  scream  preceded  the  immersion,  and  the 

immediate 


(fl)  1  Younge  Sf  C.  (C.  C.)  117, 
739 
(b)  1  Mer.  308. 


(r)  2  PhiUimore,  261. 
(d)  1  Curt,  705. 
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immediate  effect  of  screaming  would  be,  to  cause  the 
breath  to  be  drawn  in  immediately  afterwards. 

My  opinion  is,  that  I  must  consider  that  there  is  no 
evidence  to  show  me  who  is  the  survivor,  and  the  con- 
clusion of  law  is,  that  I  cannot  found  any  decision  on 
the  assumption  that  either  was  the  survivor. 

The  result  is,  that  I  think  that  the  Defendant  has 
not  made  out  that  the  contingency  has  arisen  on  which 
his  title  depends,  and  I  must  make  a  decree  accordingly. 

NoTB. — Heard  on  appeal  before  the  Lord  Chancellor  and  two 
Common  Law  Judges.     {January  31, 1855.) 


1864. 


BIDDULPH  t;,  LORD  CAMOYS. 

A  BILL  to  perpetuate  testimony  had  been  filed  by 
"^^^  the  Plaintiff  in  1846,  alleging  himself  to  be  tenant 
in  tail  in  remainder,  expectant  on  the  determination  of 
the  existing  life  estate  of  his  father,  of  certain  estates, 
against  the  party  in  possession,  and  further  alleging, 
that  the  Plaintiff  was,  during  the  tenancy  for  life,  unable 
to  proceed  at  law  to  recover  possession. 

Several  witnesses  had  accordingly  then  been  examined. 
The  tenant  for  life  died  in  1864,  and  the  Plaintiff  now 
moved  that  the  depositions  of  the  witnesses  ''  might  be 
published,  and  that  the  «ame  might  be  used  upon  the  • 
trial  of  the  actions  commenced  by  the  Plaintiff  against 
the  Defendant  Lord  Camoys'*  and  others,  to  recover 
possession  of  the  estates. 

Several  of  the  witnesses,  who  had  been  examined, 
were  now  proved  to  be  dead.  Three  were  residing 
abroad,  and  had  stated,  '^  that  they  would  not  consent 

to 


My  20. 

Depoeitiont  of 
witnesses, 
examined 
under  a  bill 
to  perpetuate 
testimony,  in 
aid  of  an  eject- 
ment, and  who 
were  resident 
abroad  and 
refused  to 
oome  to  this 
country, 
ordered  to  be 
published. 

A  similar 
application 
rerused,  as  to 
a  witness  in 
Engiandt  who, 
on  account  of 
blindness  and 
infirm  state  of 
health,  was 
stated  to  be 
unable  to 
leave  home, 
and  who  had 
stated  his  age 
to  be  eighty- 
three. 
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to  go  over  to  EnnglaiuV*  to  renew  their  evidence.  Ano- 
ther, Hammond,  resident  in  England^  was  stated  to  be 
''  blind,  on  which  account,  and  in  consequence  of  his 
infirm  state  of  health,  he  had  not  been  able  to  leave 
home  for  many  years  past,  and,  for  the  same  reason,  he 
was  unable  to  do  so  now."  Hammond  had  also  in- 
formed the  deponent  that  he  was  in  his  eighty-fourth 
year,  which  the  deponent  believ^,  but  Hammond  him- 
self majde  no  affidavit 


Mr.  i2.  Palmer  and  Mr.  Bagshatoe,  in  support  of  the 
motion. 

Mr.  Roupell  and  Mr.  Fleming^  contra,  did  not  object 
to  the  publication  of  the  evidence  of  the  deceased  wit- 
nesses, but  contended,  that  those  who  were  still  living 
ought  to  be  examined  again  openly  in  Court,  or  under 
a  commission,  issuing  out  of  the  Common  Law  Court, 
and  that  it  was  only  upon  a  return  of  such  a  commission, 
showing  that  the  witness  would  not  again  submit  to  be 
examined,  that  the  order  asked  should  be  made.  That 
as  to  Hammond,  the  evidence  was  insufficient  to  show 
that  he  could  not  be  now  examined.  They  cited  Oason 
V.  Wordsworth  (a),  where  Lord  Hardwiohe  said,  that  the 
fundamental  rule  was,  that  depositions  are  not  to  be 
published,  except  where  there  is  a  moral  impossibility 
to  have  an  examination  in  chief. 


The  Master  of  the  Rolls: 

I  am  of  opinion  that,  to  further  the  ends  of  justice, 
I  ought  to  make  the  order.  The  case  cited  has  no  ap- 
plication, because  that  was  a  case  of  evidence  taken  de 
bene  eeae  in  a  cause  pending  in  this  Court,  aind  not  on 

a  bill 
(a)  2  Fet.  101.395,  836. 
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a  bill  to  perpetuate  testimony  in  aid  of  an  action  at  law, 
and  preserve  testimony,  in  ease  it  could  be  given  in 
the  regular  manner. 

In  a  suit  in  Chancery,  evidence  taken  de  bene  esse  is 
not  allowed  to  be  used,  unless  it  be  shown  that  it  cannot 
be  taken  in  the  usual  manner,  and  Lord  Hardwicke  re- 
quired evidence  that  there  was  a  moral  impossibility  of 
having  the  witness  examined  in  chief.  The  same  rule 
applies  to  a  Court  of  Law,  and  you  must  there  show 
that  the  evidence  cannot  be  taken  in  the  customary 
manner,  that  is,  viv6,  voce.  The  same  rule  applies  to  the 
case  of  witnesses  examined  under  a  commission  issuing 
out  of  the  Court  of  Chancery  in  aid  of  proceedings  at 
law,  for,  if  it  be  possible,  the  witness  must  be  produced 
in  the  Court  of  Law. 

I  shall  not  make  any  positive  order  that  these  depo- 
sitions shall  be  used,  but  I  think  the  evidence,  not  only 
of  those  persons  who  are  dead,  but  also  of  those  who 
are  abroad  and  refuse  to  come  to  this  country,  must  be 
published.  It  is  necessary  to  order  their  publication, 
and  then  they  may  be  used  or  not,  according  as  the 
Judge  who  tries  the  action  may  think  necessary  for  the 
furtherance  of  justice,  in  case  it  should  appear  that  the 
evidence  of  the  witnesses  cannot  be  given  viv&  voce. 


1854. 


In  the  case  of  John  Hammond,  I  think  there  is  not 
sufBcient  evidence.  The  order  must  be  in  the  form  in 
Attomey-Oeneral  v.  Ray{a), 

Abstract 

(a)  2  Hare,  518 ;  3  Hare,  335 ;  6  Beav.  335. 
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ABSTRACT  OF  ORDER. 
Qrder  publication  and  production  at  the  trial,  and  order  « that 
either  of  the  parties  be  at  liberty  to  make  such  uee  of  the  laid  pro- 
ceedinga,  interrogatories  and  depositions  on  the  said  trial  as  by  law 
they  can." 


Note.— See  Morrison  t.  Amoidj  19  Fes.  670;  Banudaler,  Latwe^ 
2  Run.  if  Afy/.  142 ;  1  Sm.  Pr,  630  (3id  edit  );  O'Eara  v.  0*Hara, 
1  HogMif  284;  Cagenove  ▼.  VaughoHf  1  MaaUSfSdw.  4. 


KNOTT  V.  COITEE. 


TtTR,  LLOYD  moved  for  liberty  to  revive  an  attach- 
-^^•^  ment  after  a  sequestration  had  proved  but  par- 
tially effective.  No  notice  bad  been  given  of  tbe  motion. 


July  20,  24. 

A  sequestra- 
tion having 
been  only  par- 
tially success- 
fill,  a  motion 
was  made  to 

teSme^t**"         ^**  Master  of  the  Rolls  directed  tbe  order  to  be 
Held,  that  the  made,  if  tbe  Registrar  should  find  it  regular  and  ac- 
order  could  not         j.       ^    xl 
be  made  ex      cording  to  the  practice. 

parte.  


July  24.  The  M  ASTER  of  the  Rolls. 

Mr.  WaUter,  the  Registrar,  has  consulted  some  au- 
thorities,  and  has  found  two  cases  in  which  similar 
orders  were  made,  as  to  a  Serjeant  at  Arms,  but  on  re- 
ferring to  the  Registrar's  book,  he  finds  that  in  both 
cases  the  order  was  made  on  notice. 


The  principle  is  the  same ;  I  cannot  allow  the  order 
to  be  made  ex  parte,  and  notice  must  be  given. 

Note.— See  Bametly  ▼.  Powel,  Dkk.  130 ;  Hopkini  v.  Adeockt 
ibid.  443 ;  Anonymous^  Mouly^  246. 
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SWAN  V.  HOLMES. 

Julif  27. 
rriHE  testator,  Matthew  Holmes,  at  the  date  of  his  Bequest  of  the 
■*■     will,  and  at  his  death,  had  two  sisters,  Mary  and  j^r^^^rty  tot°wo 

Elizabeth.  tkten,  and  of 

another  pro- 

At  those  periods  Ke  was  possessed  of  three  descrip-  feroale^cousin 

tions  of  property, — first,  his  own  property,  consisting  of  and  "in  case 

6,738/.  stock,  and  his  residuary  estate  ;  secondly,  pro-  ^f  ^y^^  nbo^g 

perty  left  to  him  by  his  wife,  consisting:  of  5,963/.  stock;  *^'«^  females" 

1     t  .    »  .      ,  .  .  .  over.     Held, 

and  thirdly,  an  absolute  reversionary  interest  in  two-  that  the  gift 

thirds  of  a  sum  of  10,000/,  consols,  standing  in  the  ^^J^^h^fon?^* 

names  of  trustees.     His  two  sisters,  Mary  and  Eliza-  was  liberated 

bethy  were  entitled  to  the  dividends  on  the  10,000/.,  of  the* tenants 

during  their  lives  and  the  life  of  the  survivor,  and  they  for  life  thereof 

resDectively. 
were  also  absolutely  entitled  to  the  reversion  of  the      a  testator 

remaining  third  of  the  capital.  ^^^^?S  ^\^ 

"  "^  species  of 

In  this  state  of  circumstances,  the  testator,  in  1826,  his  own  pro- 
made  perty.  Fr  , 
perty  derived 

from  his  wife,  and  a  reversion  in  3  0,000/.  consols,  bequeathed  his  own  property  to  his 
two  sisters  with  benefit  of  survivorship,  his  wife's  property  to  bis  cousin  Margaret,  and 
he  proceeded  thus  : — **  in  case  of  the  death  of  the  above  three  females,  the  interest  to 
be  divided  amongst  my  cousins  [naming  four]  for  their  lives,"  and' the  property,  in- 
cluding the  10,000/.  trust  money,  "to  devolve  to  the  children  oUhree  of  those  cousins 
[naming  them]  in  equal  proportions.  Held,  that  Margaret  was  not,  by  implication 
or  otherwise,  entitled  to  more  than  the  wife's  property  ;  secondly,  that  there  was  no 
intestacy  between  the  death  of  the  surviving  sinter  and  that  of  Margaret^  but  that  the 
different  portions  of  the  property  went  over,  from  time  to  time,  as  they  were  liberated 
by  the  respective  deaths  of  the  tenants  for  life  thereof  respectively ;  thirdly,  that  the 
four  cousins  took  life  interests  in  the  trust  fund,  as  tenants  in  common,  and  that  on  the 
deaths  of  each,  their  shares,  then  set  free,  went  over  to  the  children  of  the  three  cousins 
j>er  capita  and  not  per  ttirpei, 

A  sum  of  10,000/.  consols  was  held  in  trust  for  two  sisters  for  life,  and  after  their 
deaths,  two-thirds  of  the  capital,  in  trust  for  their  brother,  and  one-third  in  trust  for 
the  two  sisters.  The  brAher  bequeathed  **  the  whole  of  his  property  "  to  trustees,  as  to 
part  upon  certain  trusts  for  his  sisters,  and  he  afterwards  bequeathed  **  the  property, 
including  the  10,000/.  trust  money,"  to  other  parties.  Held,  that  the  sisters  must  be 
put  to  tneir  election  between  the  interests  taken  by  them  under  the  will  and  their 
mterest  in  the  10,000/. 

VOL.  XIX.  I  I 


Swan 

V. 
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1854,  made  his  will,  in  the  following  terms : — ''  I  leave  the 
whole  of  my  property  in  trust  to  John^  William  and 
Henry  Holmes^  the  interest  of  my  own  to  be  paid  to 
Holmes.  my  sisters  in  equal  moieties,  during  their  lives,  with 
the  benefit  of  survivorship,  the  interest  of  property 
that  has  been  left  me  by  my  late  dear  wife,  to  be  paid 
to  MargaTet  [^o/m^^],  as  a  proof  of  our  affection  and 
gratitude  for  her  devoted  attentions,  during  her  grievous 
illness.  In  case  of  the  death  of  the  above  three  females, 
the  interest  to  be  divided  amongst  my  cousins,  Jokn^ 
William^  Henry  and  Mary  Holmes,  for  their  lives,  and 
the  property,  including  the  10,000/.,  3/.  per  cent,  trust 
money,  to  devolve  to  the  children  of  the  said  John, 
William  and  Henry,  in  equal  proportions.  T*he  above 
is  to  be  subject  to  an  annuity,  during  her  life,  of  my 
aunt  Alice  Barron,  a  legacy  of  50/.,  to  Sarah  Atkinson, 
my  goddaughter,  and  William  Andrew  Goth  Scott,  my 
godson,  and  some  other  small  legacies,  which  I  may 
probably  leave." 

The  testator  died  in  1834,  his  sister  Mary  died  in 
1837,  and  Elizabeth  in  1864,  but  his  cousin  Margaret 
was  still  living. 

Of  the  four  cousins  John,  William,  Henry  and  Mary, 
William  alone  was  living,  and  none  of  them  had  issue, 
except  Henry,  who  had  left  four  children. 

The  principal  questions  arising  on  this  special  case 
were,  first,  whether  Margaret,  on  the  death  of  the  two 
sisters,  took  any  interest  in  the  testator's  own  property 
and  the  10,000/.  consols. 

Secondly,  whether  the  testator's  sisters,  Mcary  and 
Elizabeth,  were  bound  to  elect  between  the  benefits 

given 


Mr. 

(a)  3  Younge  6f  CoU.  (Exch.)         (e)  5  Bern,  142. 

(6)  2  Macn.  if  G.  298.  (g)  9  Hare,  382. 


246.  t/)  1  JM>/.  4- X.  148. 

(«)  15  Bea9.  367.  (A)  2  CoU.  432. 
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given  them  by  the  will,  and  the  interests  disposed  of  by        1864. 
the  testator  in  the  10,000/.  consols. 

Mr.  ToUer^  for  the  Plaintiffsy  the  assignees  of  a  child 
of  Henry,  and  Mr.  J.  V.  Prior  and  Mr.  Skapter,  in  the 
same  interest,  contended,  that  Margaret  took  no  interest, 
either  in  the  testator's  own  property,  or  in  the  trust 
property,  and  that  the  case  of  Pearce  v.  Edmeadesia), 
which  would  be  cited  by  the  Defendants,  was  distin- 
guishable ;  for  there,  the  whole  was  given  to  two  persons 
in  the  first  instance,  but  here  there  was  no  gift  to  Mar- 
garet,  either  of  the  testator's  or  of  the  trust  property. 

Secondly,  the;  contended,  that  there  was  no  intestacy 
between  the  death  of  the  surviving  sister  and  that 
of  Margaret,  but  that  the  different  classes  of  property, 
as  they  became  released  by  the  death  of  the  tenants 
for  life,  were  immediately  divisible. 

Thirdly,  that  this  was  a  case  in  which,  though  the 
testator  was  entitled  to  two- thirds  of  the  10,000/.,  his 
sisters  were  bound  to  elect;  Padbury  v.  Clarke (b). 
They  also  referred  to  Edwards  v.  Edwards  (c). 

Mr.  Hoare,  for  Margaret  Holmes,  contended,  that  by 
implication  she  took  a  life  estate  in  the  whole  of  the 
property  bequeathed,  for  it  was  only  given  over  on  the 
death  of  the  "  above  three  females,"  that  is,  after  the 
death  of  the  survivor.  He  cited  Billings  v.  Random  {d) ; 
M'Dermott  v.  Wallace  {e) ;  Townley  v.  Bolton  (  / ) ;  Allin 
y.Crawshay(g);  Cockshott  v.  Cockshott  {h) ;  Roe  d. 
Bendale  v.  Summerset  {i). 


(d)  1  Bro.  C.  C.  393.  (t)  5  Burr.  2608. 

Il2 
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1854.  Mr.  Mackeson,  for  William  Holmes,  the  only  surviving 

cousin,  who  was  also  entitled^  under  the  sister  Elizabeth, 
to  one-sixth  of  the  10,000/.  consols.  First,  no  cross- 
remainders  are  to  be  implied  between  the  sisters  and 
Margaret  J  and  the  cases  cited  do  not  apply ;  for  here 
there  are  three  distinct  funds,  each  devoted  to  a  parti- 
cular purpose,  and  as  each  such  purpose  is  satisfied,  the 
corresponding  fund  goes  over.  Cross-remainders  can- 
not be  implied  between  two  different  estates.  Secondly, 
but  cross-remainders  are  to  be  implied  between  the 
cousins,  and  William,  as  the  survivor,  takes  the  whole 
income  for  life.  Thirdly,  no  case  of  election  arises; 
the  will  is  satisfied  by  making  it  operate  on  that  in- 
terest in  the  10,000Z.  consols,  which  the  testator  him- 
self possessed.  He  intended  to  dispose  of  that  which 
belonged  to  himself,  and  not  that  which  he  had  no  power 
to  bequeath.  Such  is  the  natural  inference.  He  cited 
Ewington  v.  Fenn{a);  Willes  v.  Douglas  (b);  JMinson 
V.  Lainson  (c) ;  Lord  Douglas  v.  Chalmer  {d) ;  Tucker- 
man  V.  Jefferies(e) ;  Malcolm  v.  Martin  (/) ;  Armstrong 
▼•  Eldridge{g) ;  Pearce  v.  Edmeades  (A). 

Mr.  Sidney  Smith  and  Mr.  Cotton,  for  the  representa- 
tives of  Mary  and  Elizabeth,  the  sisters.  Between  the 
deaths  of  the  two  sisters  and  that  of  Margaret,  there 
will  be  an  intestacy,  for  nothing  is  given  over  until  the 
death  of  the  three  females.  Secondly,  the  cousins  took 
as  tenants  in  common,  with  remainder  to  their  children, 
by  representation,  and  three  having  died  without  issue 
their  shares  are  undisposed  of.  Thirdly,  this  is  a  case 
for  election ;  Ranelagh  v.  Ranelagh  (i) ;  Rex  v.  Inhabit- 
ants 

(a)  16  Jur,  398.  Bac,  Ahr,  467. 

(6)  10  Bern.  47.  (/)  3  Bro.  C.  C.  50. 

(c)  18  Beao.  1.  (g)  Ibid.  215. 

{d)  2  Ve»,jun.  501.  (h)  Z  Y.  if  Coll.  TEr)  246. 

{e)  11   Mod.   108;    S.  C.  4  (t)  2My.^K.441. 
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ants  of  Ringstead {a) ;  Jones  v.  Randall{b) ;  Cunningham 
▼.  Murray  (c) ;  Dummer  v.  Pitcher  (d ) ;  Lord  Rancliffe 
V.  Lady  Parkyns  (e) ;  Hawkins  v.  Hamerton  (/). 

Mr.  Toller^  in  reply,  argued  that  the  cousins  took  no 
interest  in  the  10,000^  consols,  which  was  given  only 
to  their  children,  immediately  on  the  decease  of  the  two 
sisters. 

The  Master  of  the  Rolls. 

This,  though  a  very  short  will,  has  given  rise  to  a 
great  number  of  questions. 

It  is  important  to  bear  in  mind  that  the  testator  had 
three  classes  of  property,  which  he  had  in  view,  and  dis- 
tinguished in  various  parts  of  his  will,  viz.  his  own  pro- 
perty, his  wife's  property,  and  the  trust  fund. 

He  gives  his  own  property  to  his  two  sisters  for  their 
lives,  with  benefit  of  survivorship,  and  he  gives  the 
interest  of  his  wife's  property  to  his  cousin  Margaret. 
Having  done  that,  he  proceeds  thus : — **  in  case  of  the 
death  of  the  above  three  females,  the  interest  to  be 
divided  amongst  my  cousins."  There  having  been  two 
previous  gifts  of  distinct  properties,  I  think  it  impossible, 
upon  the  plain  and  natural  meaning  of  these  words, 
to  infer,  that  he  intended  any  survivorship  as  between 
the  two  sisters  and  the  cousin.  I  think  there  are  no 
words  by  which  the  Court  can  arrive  at  any  such  con- 
clusion, and  I  am  therefore  of  opinion,  that  on  the 
death  of  the  surviving  sister  there  was  no  gift  over  of 
the  testator's  own  property  to  Margaret^  the  cousin. 

The 

(a)  9  Bam.  i  Cr.  218.  {d)  2  Afy/.  ^  K.  262. 

(6>  1  Jac.  If  W.  100.  {e)  6  Dow.  149. 

(r)  \  DeG.Sf  Sm.  366.  (/)  16  Sim.  410. 
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1854.  The  next  question  is,  what,  upou  the  death  of  the  8ar«- 

▼iving  sister,  is  to  be  done  with  the  property  bequeathed 
to  them  for  their  lives  ?  In  my  opinion,  the  gift  over, 
''  in  case  of  the  death  of  the  above  three  females,^ 
means,  that  the  property  let  loose  on  their  respective 
deaths,  is  then  to  be  divided  amongst  the  four  cousins 
for  their  lives.  This  case  is  perfectly  distinct  from  those 
which  have  been  referred  to.  Townletf  v.  Bolton  (a)  is 
a  strong  case  of  that  class  where  long  annuities  had 
been  bequeathed  to  two,  during  their  joint  lives,  and, 
after  their  decease,  to  another  person,  and  it  was  held, 
that  the  survivor  of  the  two  took  for  life.  The  word 
"  after**  does  not,  however,  occur  in  the  will ;  the  gift 
over  is  not  *'  after  the  death  of  the  three  females,"  or 
"  after  the  death  of  the  survivor,*'  but  "  iu  case  of  the 
death  of  the  above  three  females,'*  the  interest  is  then 
to  be  divided  amongst  his  four  cousins.  What  interest  ? 
Why  the  interest  of  the  female'  who  dies,  and  which  is 
thereby  released,  is  to  be  divided. 

In  my  opinion,  that  includes  the  10,000/.  consols, 
when  it  falls  in  upon  the  death  of  the  survivor  of  the 
two  sisters.  This  construction,  I  think,  is  strengthened 
by  the  word  "  devolve,*'  from  which  it  is  to  be  inferred, 
that  the  property  to  devolve  to  the  children  of  the  cousin 
had  been  previously  disposed  of  by  the  testator.  This 
fund  was  liberated  on  the  death  of  the  survivor  of  the 
two  sisters,  but  nothing  was  then  to  devolve  on  the  chil- 
dren of  the  cousins,  the  interest  being  divisible  amongst 
the  cousins,  "  for  their  lives,"  and  the  property,  which 
means  the  capital,*  was  afterwards  to  devolve  to  the 
children.  I  think  the  property  he  was  referring  to  was 
the  whole  property,  and  that  the  reason  for  giving  a 
survivorship  to  his  sisters,  as  to  his  own  property,  was,  to 

.  put 
(o)  1  MyL  if  K.  14S. 
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put  it  on  the  same  footing  as  the  trust  property.  He 
intended,  as  and  when  the  several  interests  were  let 
loose  by  the  deaths  of  the  partiesi  that  it  should  be 
divided  between  the  four  cousinsi  for  their  lives,  and 
on  their  deaths,  the  property  (that  is,  his  own  property, 
his  wife's  property,  and  the  trust  property)  should  de* 
volve  on  the  children  of  the  three. 

I  think  that  the  only  way  of  giving  a  n^eaning  to 
these  words  is,  to  say  that  he  thought  he  had  disposed 
of  the  interest  of  the  10,000/.  on  the  death  of  the 
sisters. 

I  think  the  testator  has  not  only  disposed  of  the 
whole  of  his  own  property,  and  that  there  is  no  intestacy, 
but  that  he  has  gone  beyond  that,  and  has  disposed  of 
something  that  was  not  his  own  property,  namely,  the 
10,000/.  consols,  on  the  death  of  his  two  sisters;  and, 
under  some  misapprehension,  probably,  that  this  pro- 
perty was  entirely  his  own,  he  has  disposed  of  it  as, 
such,  and  directed  it  to  go  to  the  four  cousins  and  the 
children  of  three  of  them. 

I  cannot  accede  to  the  argument  that  the  children  of 
the  cousins  take  by  representation,  and  that  I  am  to 
read  this  will  as  if  the  children,  on  the  death  of  the 
parents,  were  to  take  their  parents'  ^hare,  for  the  testa- 
tor gives  this  property  to  his  four  cousins,  for  their 
lives,  and  then  he  gives  it,  in  equal  proportions,  to  the 
children  of  the  Mree,  that  is,  to  the  children  of  a  dis- 
tinct and  separate  class  of  persons.  If  he  had  intended 
that  they  should  take  by  representation,  he  would  have 
said,  that  on  the  death  of  each,  their  children  are  to 
take  their  shares.  The  words  are,  ^*  the  interest  to  be 
divided  amongst  my  cousins"  (naming  four).  That  is  a 
clear  tenancy  in  common.  I  must  adopt  the  same  con- 
struction 
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struction  in  the  second  part  of  the  will,  which  directs 
the  property  to  devolve  on  the  children  of  three  only  of 
the  cousinsy  'Mn  equal  proportions/'  and,  in  my  opinion, 
this  is  a  bequest  to  the  four  cousins,  as  tenants  in  com- 
mon,  and  as  they  die,  their  shares  of  the  property  are  to 
devolve  on  the  children  of  JohUj  William  and  Henry ^  as 
tenants  in  common.  There  are  no  words  from  which  I 
can  import,  that  the  children  of  the  four  cousins  are  to 
take  by  representation  their  respective  parents'  shares. 
I  think,  therefore,  that  the  children  of  John,  William 
and  Henry  take  the  shares  which  are  set  free  on  the 
death  of  each  of  the  four  cousins,  as  soon  as  they  die. 
It  is  true,  that  there  may  be  some  additional  members 
of  the  class,  at  the  time  each  share  falls  in,  but  that  is 
^n  inconvenience,  (if  it  be  one,)  which  frequently  arises 
on  wills  of  this  description. 

On  the  question  of  election,  I  think  that  the  sisters 
were  not  entitled  to  retain  both  their  rights  and  in- 
terests under  the  will  and  in  the  reversionary  two-sixths 
of  the  10,000/.  consols. 


Jtt/y  28. 

A  testator 
bequeathed 
a  pecuniary 


DANIEL  V.  GOSSET. 

rpHE  testator,  by  his  will,  bequeathed  40,000/.  consols 

■^  to  two  trustees,  on  trust  for  his  daughter  Mrs.  Oosset 

legacy  in  trust  for  life;  and  he  proceeded  to  dispose  of  it  as  follows: — 

for  life,  and       "  And  from  and  after  the  decease  of  my  said  sister  Laura 

after  her  de-  Homor  OosseL  then  upon  trust  to  pay  the  said  sum  of 
cease,  to  pay  it  *    .^ 

to  her  chil-  40,000/.  stock,  together  with  such  arrears  of  interest,  di  vi- 
dren,  equally,  j^nds, 

to  be  paid  at  ' 

twenty-one, 

with  benefit  of  survivorship  in  case  of  death  under  twenty-one,  with  a  clause  for  main- 
tenance. There  was  a  gift  over  to  other  parties,  in  case  there  should  be  no  child  living 
at  the  death  of  the  sister,  such  parties  to  take  in  the  same  manner  '*  as  is  hereinbefore 
directed,  had  any  or  either  of  tne  children  of  my  sister  survived  so  as  to  have  become 
entitled  thereto."  There  were  three  children,  one  of  whom  only  survived  the  sister. 
Held,  that  such  child  took  the  whole  fund. 
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dends,  profits  and  produce,  as  may  be  due  thereon  at  the  1864. 
time  of  her  death,  to  and  amongst  all  and  every  the  child 
and  children  of  my  said  sister  Laura  Hornor  Oosset, 
begotten  or  to  be  begotten,  by  the  said  Matthew  Oosset, 
to  be  equally  divided  between  them,  if  more  than  one, 
share  and  share  alike,  and  if  there  shall  be  but  one  such 
child,  then  the  whole  to  go  to  such  only  child,  and  the 
same  shall  hepaid  to  such  child  or  children  in  the  man- 
ner following  (that  is  to  say),  the  part  or  share  of  each 
and  every  child  and  children,  whether  son  or  sons  or 
daughter  or  daughters,  to  be  paid  to  him,  her  or  them, 
on  their  respectively  attaining  the  age  of  twenty-one 
years.  And  if  any  such  child  or  children  shall  happen 
to  depart  this  life  under  the  said  age  of  twenty-one  years, 
then  the  share  of  him,  her  or  them  dying,  shall  go  and 
be  paid  to  the  survivor  or  survivors  of  them,  at  such  time 
or  times  as  his  or  her  original  shares  shall  become  pay- 
able. And  upon  this  further  trust,  that  my  said  trustees," 
&c.  '^  do,  in  the  meantime,  after  the  decease  of  my  said 
sister  Laura  Hornor  Gossety  pay  and  apply  all  the  divi- 
dends, interest,  profit  and  produce  of  the  said  sum  so 
devised  as  aforesaid,  for  and  towards  the  maintenance 
and  education  of  such  child  or  children,  until  their  re- 
spective share  thereof  shall  become  payable,  in  propor- 
tion to  their  respective  share.  And  in  case  there  shall  be 
no  child  or  children  of  the  body  of  my  said  sister  Laura 
Hornor  Gosset,  by  my  said  brother-in-law,  Matthew 
Gosset,  living  at  the  time  of  the  decease  of  my  said 
sister,  or  there  being  such,  if  all  and  every  such  child 
and  children  shall  depart  this  life  under  the  age  of 
tyventy-one  years,  then  upon  trust  that  they  my  said 
trustees,"  &c.  **  shall  and  do  pay  and  apply  the  amount 
so  devised  to  them  as  aforesaid  unto  all  and  every  the 
child  and  children  of  my  brother  Charles  Bouland 
Cotton,  lawfully  begotten  or  to  be  begotten,  the  same 
to  be  paid  and  payable  to  them,  in  the  same  manner, 

and 
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and  in  the  same  proportions^  as  is  hereinbefore  particu- 
larly directed  had  any  or  either  of  the  children  of  my 
sister  Laura  Hornor  Goiset  survived  so  as  to  have  be- 
come entitled  thereto,** 

The  testator  died  in  1828,  and  his  daughter,  Mrs. 
Oosset^  died  in  1854. 

Mrs.  Oosset  had  three  children,  George  and  Laura, 
Mrho  died  in  her  lifetime,  leaving  children,  and  Helen, 
who  was  still  living.  In  1830,  Helen  married  the  Plain- 
tiff, who,  by  this  bill,  insisted,  that  Helen,  being  the 
only  child  of  Mrs.  Gosset  who  had  survived  her,  was 
entitled  to  the  whole  40,000/. 

Mr.  R.  Palmer  and  Mr.  G.  L.  Russell,  for  the  Plain- 
tiff. The  whole  will  must  be  read  together,  and  although 
the  first  part,  which  consists  of  a  mere  direction  to  pay, 
apparently  gives  vested  interests  at  his  death,  or  at 
twenty-oue,  but  it  is  controlled  by  the  subsequent  gift 
over,  which  explains  a  clear  intention  on  the  part  of  the 
testator,  that  the  gift  should  vest  only  in  those  who 
survived  Mrs.  Gosset.  He  says  "  had  any  or  either  of 
the  children  of  my  said  sister  Z.  H.  Gosset  survived, 
so  as  (o  have  become  entitled,"  showing  clearly  that 
none  but  those  who  survived  their  mother  could  become 
entitled.  They  cited  Barber  v.  Barber  (a) ;  Billingsley 
V.  Wills  (b)',  Thichnessev.  Liege  {c);  Leeming  y.  Sher* 
ratt  (d). 

Mr.  Lloyd,  Mr.  Follett,  Mr.  Jessell  and  Mr.  Webb,  in 
the  same  interest.  Only  those  children  took  who  sur- 
vived their  mother.    The  other  side  must  admit  that  if 

they 

(a)  3  Myl.  Sf  Cr.  688.  (r)  3  Bro.  P.  C.  365,  373. 

(6)  3  Atk.  219.  (</)  2  Harf,  14. 
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tbey  all  died  \n  the  life  of  their  mother^  their  interests        1854. 

would  have  been  divested  and  the  fund  would  have 

gone  over.     It  cannot  be  supposed  that  the  rights  of 

the  representatives  of  George  and  Laura  could  depend 

on  Helen  surviving  her  mother.    They  cited  Cripps  v. 

Wotcott(a). 

Mr.  'Roupell  and  Mr.  Messiter^  for  the  trustees  of 
Laura^s  settlement.  The  gift  vested  in  the  children  at 
the  death  of  the  testator,  subject  to  be  divested  on  an 
event  which  never  happened.  'Mt  is  perfectly  clear 
that  where  there  are  clear  words  of  gift,  giving  a 
vested  interest  to  parties,  the  Court  will  never  permit 
that  absolute  gift  to  be  defeated,  unless  it  is  perfectly 
clear  that  the  very  case  has  happened  in  which  it  is 
declared  that  interest  shall  not  arise.'*  HarrUon  v. 
Foreman{b). 

The  direction  to  pay  at  twenty-one  does  not  postpone 
the  vesting ;  Skey  v.  Barnes  (c).  They  cited  2  Roper 
on  Legacies  (d). 

Mr.  Giffard  and  Mr.  Thring^  for  the  trustees  of 
George's  settlement.  If  the  last  clause  were  omitted, 
there  could  be  no  possible  doubt  as  to  the  interests  being 
vested  at  the  death  of  the  testator ;  Kimberly  v.  Tew  (e) ; 
Woodcock  V.  The  Duke  of  Dorset  (f);  Be  Ya^es(g); 
Howgrave  v.  Cartier  (A) ;  Mostyn  v.  Mostyn  (£). 

Mr.  Wn  H.  Clarke  and  Mr,  Cairns,  for  the  repre* 

aentatives  of  George.  There  is  a  clear  vested  interest,  in 

the  first  instance,  which  can  only  be  divested  by  equally 

clear 

(a)  4  Mad.  11.  (/)  3  firo.  C.  C.  569. 

(6)  5  Va.  p.  209.  (g)  16  Jurist,  78. 

(c)  3  Mer.  p.  345.  (A)  3  Va.  if  B.  79. 

(d)  V9j»  1318  (4th edit)  (i)   1  CoU.  161. 

(e)  4  Dnu  ^  War.  139. 
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clear  words,  and  by  the  happening  of  the  very  event 
stated  ;  Sturgess  v.  Pearson  (a) ;  Smith  v.  Vaughan  (Jb)^ 
ha»  been  overruled  by  Lord  St.  Leonards  in  Kimberly 
V.  Teu){c). 


The  words,  "  survived  so  as  to  have  become  entitled 
thereto,"  have  reference  to  the  time  of  payment  at 
twenty-one,  by  a  death  before  which  time  there  was  a 
survivorship  amongst  the  children. 

Mr.  Pitman^  for  an  incumbrancer. 


The  Master  of  the  Rolls. 

If  I  were  at  liberty  to  act  upon  conjecture,  I  should 
have  very  little  difficulty  upon  any  will,  because  I  could 
mould  and  modify  every  will,  in  such  a  manner  as  I 
might  think  most  reasonable  to  suit  the  events  which 
had  actually  happened,  and  the  probable  intentions  un- 
der the  existing  circumstances  of  the  testator,  whose 
will  I  had  to  expound.  The  view  I  take  of  my  duty  is, 
that  I  must  ascertain  the  testator's  meaning  from  what 
he  has  expressed. 

In  this  case,  there  appear  to  me  to  be  only  two  con- 
structions open.  Either  these  gifts  to  the  children  were 
vested  on  the  death  of  the  testator,  or  on  the  death  of 
the  tenant  for  life ;  there  is  no  other  construction  open 
to  me.  I  think  it  impossible  reasonably  to  contend 
that  it  vested  on  their  attaining  twenty-one.  I  feel 
satisfied,  that  it  vested,  either  on  the  death  of  the  tes- 
tator in  all  the  children  who  survived  him,  or  in  all  the 
children  who  survived  the  tenant  for  life. 

The  former  part  of  the  will,  it  must  be  admitted, 

would 


{c)  4  MiM.  411. 

(b)  8  Vm.  Abr.  tlL  **  Devise," 


381  pi.  32. 
(c)  4  Dru.  if  War.  139. 
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would^  according  to  the  recognized  authorities,  give  a  1854. 
vested  interest  in  the  children  of  Laura  Gosset  upon  the 
death  of  the  testator,  because  he  gave  it  to  her  for  life, 
and  after  her  death  (though,  in  fact,  be  uses  the  word 
**pay"  twice  over,)  he  gives  it  to  the  children,  to  be 
divided  among  them  equally,  with  a  direction  to  be 
paid  at  twenty-one.  I  should  have  had  very  little  doubt 
as  to  the  true  meaning  of  the  testator,  if  the  will  had 
stopped  there.  But  if  he  has  thought  fit,  in  a  subse- 
quent part  of  the  will,  to  say,  *'  that  is  not  my  meaning, 
but  my  meaning  is,  that  it  shall  be  vested  on  the  death 
of  a  tenant  for  life,"  it  is  impossible  for  me  to  control  the 
exact  words  of  the  testator,  and  say,  that  this  bequest  is 
to  vest  in  the  children  at  the  death  of  the  testator,  and 
not  at  the  death  of  the  tenant  for  life. 

What  the  testator  does,  is  this : — he  directs  that  if 
the  gift  over  takes  effect  in  favour  of  the  children  of  his 
brother,  it  shall  be  paid  to  them  '*  in  the  same  manner, 
and  in  the  same  proportions,  as  is  thereinbefore  parti- 
cularly directed,  had  any  or  either  of  the  children  of 
his  said  sister  Laura  Gosset  survived,  so  as  to  have 
become  entitled  thereto.*'  Now  I  must  insert  some 
words  after  the  word  "  survived"  to  show  what  the 
meaning  was.  Was  it,  "  survived  me,"  or  was  it  "  sur- 
vived her"  ?  one  of  those  two  expressions  must  be  im- 
plied. I  have  no  doubt,  that  the  meaning  of  the  clause 
is,  "survived  her,  so  as  to  become  entitled  thereto," 
and  that  the  survivorship  can  only  be  applied  to  the 
death  of  the  tenant  for  life. 

There  are  other  parts  of  this  will,  which  corroborate 
the  conclusion  that  such  was  the  intention  of  the  tes- 
tator; thus  there  is  an  express  gift  over  in  case  of 
all  the  children  dying  before  his  sister^  whether  they 
attain  twenty-one  or  not,  and  whether  they  marry  and 
leave  children  or  not.  Could  there  be  a  more  incon- 
sistent 
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1864.  Bistent  disposition  framed  than  this  :  —  that  if  two 
children  died  before  the  tenant  for  life,  leaving  children^ 
their  interests  were  to  be  yested  and  pass  to  their  repre- 
sentatives ;  but  if  all  three  died  in  the  lifetime  of  the 
tenant  for  life,  leaving  Qhildren,  they  should  not  t  He 
has  said,  plainly  and  distinctly,  that  his  meaning  is, 
that  if  all  the  children  should  die  in  the  life  of  his  sister, 
none  of  them  should  have  any  beneficial  interest  in  the 
fund,  although  the  children  might  have  married  and 
left  issue,  and  although  every  reason  which  might  be 
supposed  to  actuate  the  mind  of  a  near  relative  existed, 
for  making  a  provision  for  their  fitmilies,  yet  the  tes- 
tator is  determined  that  in  case  they  all  die  before  the 
sister,  leaying  issue,  neither  they  nor  their  families  shall 
take  any  beneficial  interest  whatever  in  the  fund.  It  is 
natural  to  suppose,  that  if  one  died  leaving  issue  in  the 
life  of  his  mother,  the  testator  would  treat  that  child 
in  the  same  way  as  he  treats  the  three ;  and  similarly 
that  if  two  died,  he  would  treat  them  in  the  same 
manner  as  he  treats  the  three.  Besides  this,  the  tes- 
tator states,  in  the  last  clause,  that  the  brother's  chil- 
dren are  to  take  in  the  same  manner  as  if  the  children 
of  Laura  Oosset  ''  had  survived,  so  as  to  become  en- 
titled thereto."  The  meaning  of  which  expression  is, 
"  had  survived  her." 

In  the  present  case,  I  think,  the  testator  has  pro- 
vided, that  if  there  shall  be  only  one  child  living,  at  the 
death  of  Mrs.  Gosset,  that  child  shall  take  the  whole, 
and  that  as  they  all  did  not  die  in  her  life,  the  gift  over 
does  not  take  effect. 

In  my  opinion  Skey  v.  Barnes  (a),  and  Leeming  v. 
Sherratt  (6),  and  those  other  cases,  to  the  authority  of 

which 
(a)  3  Met.  p.  345.  (6)  2  Esre,  14. 
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which  I  fully  accede  and  am  prepared  to  follow,  do  not 
apply,  because  the  testator  has,  as  it  appears  to  me,  in 
unequivocal  language,  said,  that  my  meaning  is,  that 
the  rule  of  those  cases  shall  not  apply,  but,  I  mean  the 
interest  to  be  vested  on  the  death  of  the  tenant  for 
life  and  not  sooner,  and  that  the  children  are  only  to 
become  entitled  in  case  they  survive  their  mother.  In 
that  view  of  the  case,  I  am  of  opinion  that  the  Plaintiff 
is  entitled. 
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Note. — ^The  unsuccesgful  parties  appealed,  but  the  matten  were 
comproiDised  (Felfruaryf  1855).  < 


OLDAKER  V.  HUNT. 


JtUy  29. 


npHE  Plaintiffs  were  the  owners  of  a  several  fishery  in  The  onut  of 

•*■    a  part  of  the  River  Avon,  near  the  town  of  Stratford-  ^{^^^^^ 

upon-Avon,  of  about  400  yards  in  length ;  they  were  who,  on  the 

also  owners  of  two  pieces  of  land  on  the  west  bank  of  ^ce  seeks  to 

the  river,  and  of  watering  places  for  cattle  adjoining  the  P"^f?J^^" 

lands;  but  they  had  no  right  to,  or  interest  in,  any  part  from  dealing 

of  the  bed  or  soil  of  the  river.  "^^  ^'  ^'^ 

property  as  he 

pleases. 

In  1860,  the  borough  and  parish  of  Stratford-upon-      Persons  jn- 

Avon  was  constituted  a  district  for  the  purposes  of  the  the  property 

*•  Public  Health  Act,  1848(a),"  and  a  Local  Board  of  f^  individuals, 

.      .  by  virtue  of  an 

Health  was  appointed  for  the  district.  Act  of  Pai^ 

liament,  are 

In  April,  1864,  the  Local  Board  served  thePlwntiffs  "^^cdy  tied 
^      '  '  .       down  to  the 

with  limiUofthe 
(a)  11  &  12  Vict.  C.63.  powers  given 

Dy  the  act, 
and  they  are  hound  to  show,  clearly  and  distinctly,  that  they  are  empowered  by  the 
act  to  do  what  they  propose  to  do. 

Held,  upon  the  coniitruction  of  the  "  Public  Health  Act,  1848,"  that  a  Local  Board 
of  Health  were  not  authorized,  without  consent,  in  making  a  sewer  into  a  river  where 
the  PUnntiffi  w«re  owners  of  a  several  fishery. 
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1854. 


notice  that  they  intended  to  construct  a  wain  sewer  to 
pass  to  its  outfall  into  the  river  Avon^  underneath  and 
through  the  Plaintiffs'  land  on  the  bank  of  the  river, 
and  to  empty  itself  into  the  river  at  a  point  therein 
specified.  This  point  so  fixed  was  a  point  within  the 
limits  of  the  Plaintiffs'  fishery,  and  above,  but  close  to, 
their  watering  places  for  cattle. 

The  Plaintiffs,  alleging  that  the  construction  of  the 
sewer,  as  intended,  would  be  injurious  to  and  even 
destructive  of  their  fishery,  that  it  would  spoil  the 
watering  places  for  cattle,  and  would  lessen  the  value 
of  their  adjoining  property,  filed  their  bill  to  restrain 
the  Local  Board  from  carrying  out  their  intentions,  and 
from  using,  injuring  or  interfering  with  any  part  of  the 
Avon,  in  which  the  Plaintiffs  were  interested,  without 
their  consent.  There  was  a  good  deal  of  conflicting 
evidence  as  to  the  pollution  of  the  water,  the  injury  to 
the  fish  and  property,  and  generally  as  to  the  nuisance  ; 
but,  as  the  case  ultimately  turned  upon  the  construction 
of  "  The  Public  Health  Act,"  it  is  merely  necessary  to 
state  it. 

The  2nd  section  of  the  act  provides,  that  ''the 
word  '  lands,'  and  the  word  '  premises,'  shall  include 
messuages,  buildings,  lands  and  hereditaments  of  any 
tenure ;"  and,  that  **  the  word  '  owner '  shall  mean  the 
person  for  the  time  being  receiving  the  rack  rent  of  the 
lands  or  premises,  in  connection  with  which  the  said 
word  is  used,  whether  on  his  own  account  or  as  agent 
or  trustee  for  any  other  person,  or  who.  would  so  receive 
the  same  if  such  lands  or  premises  were  let  at  a  rack  rent." 

Section  45  provides,  "that  the  Local  Board  of  Health 
shall,  from  time  to  time,  repair  the  sewers  vested  in  them 
by  this  act,  and  shall  cause  to  be  made  such  sewers  as 
may  be  necessary  for  effectually  draining  their  district, 

for 
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for  the  purposes  of  this  act ;  and  the  said  Local  Board  1854. 
may  carry  any  such  sewers  through,  across  or  under 
any  turnpike  road,  or  any  street  or  place  laid  out  as  or 
intended  for  a  street,  or  under  any  cellar  or  vault  which 
may  be  under  the  pavement  or  carriage  way  of  any 
street,  and,  after  reasonable  notice  in  writing,  in  that 
behalf,  (if  upon  the  report  of  the  surveyor  it  should 
appear  necessary,)  into,  through  or  under  any  lands 
whatsoever;  and  the  said  Local  Board  may,  from  time  to 
time,  enlarge,  lessen,  alter,  arch  over  or  otherwise  im- 
prove all  or  any  of  the  sewers  vested  in  them  by  this 
act,  and  discontinue,  close  up  or  destroy  such  of  them 
as  they  may  deem  to  have  become  unnecessary:  provided 
always,  that  the  discontinuance,  closing  up  or  destruc- 
tion of  any  sewer  shall  be  so  done  as  not  to  create  a 
nuisance." 

The  46th  section  provides,  "  that  the  Local  Board  of 
Health  shall  cause  the  sewers,  vested  in  them  by  this 
act,  to  be  constructed,  covered  and  kept,  so  as  not  to 
be  a  nuisance  or  injurious  to  health,  and  to  be  properly 
cleared,  cleansed  and  emptied ;  and  for  the  purpose  of 
clearing,  cleansing  and  emptying  the  same,  they  may 
construct  and  place,  either  above  or  under  ground, 
such  reservoirs,  sluices,  engines,  and  other  works,  as 
may  be  necessary,  and  may  cause  all  or  any  of  such 
sewers  to  communicate  with  and  be  emptied  into  such 
places  as  may  be  fit  and  necessary,  or  to  cause  the 
sewage  and  refuse  therefrom  to  be  collected  for  sale 
for  any  purpose  whatsoever,  but  so  as  not  to  create  a 
nuisance." 

The  145th  section  provides,  ''  that  nothing  in  this 
act  shall  be  construed  to  authorize  the  Local  Board  of 
Health  to  use,  injure  or  interfere  with  any  sluices,  flood- 
gates, sewers,   groynes,   sea  defences  or  other  works 

VOL.  XIX.  K  K  already 
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1864.  already  or  hereafter  made,  under  the  authority  of  any 
commissioners  of  sewers'  appointed  by  the  Crown,  or 
any  sewers  or  other  works  already  or  hereafter  made 
and  used  for  the  purpose  of  draining,  preserving  or 
improving  land,  under  any  local  or  private  Act  of  Par- 
liament, or  for  the  purpose  of  irrigating  lands,  or  to  use, 
injure  or  interfere  with  any  watercourse,  stream,  river, 
dock,  basin,  wharf,  quay  or  towing-path,  in  which  the 
owner  or  occupier  of  any  lands,  mills,  mines  or  machi- 
nery, or  the  proprietors  or  undertakers  of  any  canal  or 
navigation,  shall  or  may  be  interested,  without  consent 
in  writing  first  had  and  obtained." 

The  surveyor  of  the  Local  Board  having  made  his  re- 
port, that  the  place  fixed  upon  was  the  proper  outfall  for 
the  main  sewer,  the  above  notice  was  duly  served,  but  the 
Plaintiffs  not  only  did  not  consent  in  writing,  but  stre- 
nuously resisted  the  construction  of  the  sewer  as  in- 
tended; and  they  filed  a  bill  to  restrain  it,  and  now 
moved  for  an  injunction. 

Mr.  Roupell  and  Mr.  Hingeston^  for  the  Plaintifis, 
contended,  that  on  the  evidence,  a  clear  case  of  nuisance 
was  established ;  but  at  all  events,  the  145th  section  of 
the  act  was  imperative,  that  the  Board  shodld  not  use, 
injure  or  interfere  with  the  fishery,  which,  being  a 
hereditament,  came  within  the  definition  of  **  lands''  in 
the  act,  without  their  consent. 

Mr.  JR.  Palmer  and  Mr.  Martindah*f  for  the  Defend- 
ants, contended,  that  the  evidence  did  not  establish  the 
case  of  a  nuisance,  but  was,  on  the  whole,  in  their 
favour ;  and  as  to  the  construction  of  the  act,  that  abso- 
lute and  unqualified  powers  were  given  to  the  Board,  by 
the  46th  section,  of  constructing  sewers  as  and  how  they 
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pleased,  and  of  causing  them  to  communicate  with 
and  be  emptied  into  such  places  as  might  be  fit  and 
necessary.  That  it  could  not  be  disputed  that  the  river 
was  a  '^  place''  within  the  meaning  of  the  act,  and  as 
to  the  145th  section,  it  had  reference  to  the  owners  of 
the  bed  or  soil  of  the  river,  and  did  not  apply  to  these 
PlaintiflTs,  who  were  not  owners  of  the  bed  or  soil  of  the 
Avon, 
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The  Master  of  the  Rolls. 

I  think  this  is  a  case  for  the  interference  of  this 
Court. 

In  the  first  place,  it  is  proper  to  distinguish  the  cases 
of  nuisances  which  have  no  relation  to  this  subject, 
and  which  are  of  this  description  : — The  owner  of  land 
is,  by  law,  entitled  to  deal  with  it  in  every  possible  manner 
he  pleases,  provided  he  does  not  thereby  injure  another 
person.  Accordingly,  if,  in  so  dealing  with  his  own 
land,  he  injures  another,  and  commits  a  nuisance  on 
the  adjoining  property,  this  Court  will  interfere,  and 
prevent  his  exercising  the  right,  which  he  is,  prima 
facie,  by  law  entitled  to,  and  from  dealing  with  his  own 
property  to  the  injury  of  the  property  of  his  neighbour. 
In  such  cases,  however,  the  burden  of  proof  lies  on  the 
owner  of  the  adjoining  land,  to  establish  to  the  satis- 
faction of  the  Court  the  injury  inflicted  by  the  person 
in  so  dealing  with  his  own  land. 


But  such  cases  are  perfectly  distinct  from  those,  in 
which  persons  are  proceeding  to  meddle  with  the  pro- 
perty of  individuals,  under  the  powers  and  authority  of 
an  Act  of  Parliament,  which,  for  the  public  benefit  and 
for  public  purposes,  enables  them  to  take  or  to  interfere 

K  K  2  •  with 
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1854.  ^^^  ^^  property  of  others.  In  such  cases,  they  are 
strictly  tied  down  to  the  powers  and  limits  prescribed 
by  the  Act  under  which  they  are  proceeding,  and  they 

Hunt.  are  bound  to  show,  clearly  and  distinctly,  that  the  Act 
itself  empowers  them  to  interfere  with  the  rights  and 
properties  of  others,  in  the  way  they  propose  to  do. 

There  is  no  question  that  in  this  case,  the  Local  Board 
of  Health  may  cut  any  sewers  and  drains  which  they 
may  think  desirable,  and  which  may  be  approved  of 
by  them  and  the  General  Board  of  Health,  over  the 
property  of  any  other  person.  But  except  under  the 
power  of  the  Act  of  Parliament,  they  have  no  right 
so  to  do.  The  question  necessary  to  be  examined  is, 
therefore,  whether,  under  this  Act  of  Parliament,  by 
which  they  must  necessarily  be  restricted,  they  have 
power  to  do  that  which  they  propose  to  do  in  the  pre- 
sent case. 

The  state  of  the  case  is  this: — The  Plaintiffs  are 
possessed  of  a  fishery  in  the  River  Avon^  at  a  short 
distance  from  the  town  of  Stratford-on-Avon;  the 
Local  Board  of  Health  propose  to  make  a  main  sewer, 
by  which  they  will  discharge  all  the  drainage  and  sew- 
age of  that  town  into  this  fishery.  There  is  evidence 
on  one  side  to  show  that  this  would  be  injurious ;  there 
is  evidence  on  the  other  side,  that  it  would  be  benefi- 
cial to  the  fishery.  I  think  it  unnecessary  to  go  into 
that  question,  though  it  is  obvious  that  many  things 
injurious  to  fish  might  be  made  to  pass  into  this  drain, 
either  from  gas  or  other  works,  with  the  permission  of 
the  Local  Board  of  Health,  which  could  not  afterwards 
be  stopped  by  the  proprietor  of  this  land.  But  the 
question  I  have  to  examine  is,  whether  authority  is  given 
by  this  Act  of  Parliament  so  to  perform  this  work. 

Now, 


Oldaker 
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Now,  although  there  are  several  clauses  in  the  Act,  1854. 
which  have  a  remote  bearing  on  its  construction  in  this 
respect,  there  are  only  two  clauses  which  really  are  ma- 
terial to  the  subject.  Those  are  the  two  clauses  which  Hunt 
have  been  referred  to  more  pointedly  on  both  sides ;  the 
one  is  the  46th  clause,  which  is  relied  on  by  the  Local 
Board  of  Health,  as  that  which  authorizes  them  to  empty 
the  sewer  into  this  spot;  and  there  is  the  145th  clause, 
which,  in  the  opinion  of  the  Plaintiffs,  prohibits  them 
from  doing  so.  The  46th  clause  is,  ''  that  the  Local 
Board  of  Health  shall  make  such  sewers  as  may  be 
necessary,  and  may  cause  all  or  any  of  such  sewers  to 
communicate  with  and  be  emptied  into  such  places  as  may 
be  fit  and  necessary,  or  to  cause  the  sewage  and  refuse 
thereof  to  be  collected  for  sale,  for  any  purpose  what- 
ever, but  not  so  as  to  create  a  nuisance."  I  think  there 
can  be  no  question  that  the  word  ** places*  would  be 
sufficiently  comprehensive  to  include  a  river,  if  there 
were  no  restrictive  words  in  the  Act  of  Parliament.  It 
is  true,  there  are  various  clauses  in  this  Act  of  Parlia- 
ment which  show  the  legislature  seemed  rather  to  con- 
template it  should  be  kept  for  the  purpose  of  distribu- 
tion in  some  innoxious  form  afterwards ;  but,  I  think, 
there  can  be  no  question  that,  in  the  46th  clause,  the 
word  ^*  places f*  standing  by  itself,  would  be  large  enough 
to  include  the  discharging  the  sewage  into  any  river 
whatever. 

But  I  am  of  opinion,  that  the  145th  clause  prohibits 
them  from  so  doing,  in  the  present  case,  unless  they 
obtain  the  consent  of  the  Plaintiffs  for  that  purpose ; 
although,  with  such  consent,  they  would  be  at  liberty  to 
do  so.  The  only  words  material  are  these : — "  Be  it  de- 
clared and  enacted,  that  nothing  in  this  Act,"  &c.  ^His 
Honor  read  down  to  the  words  **  without  consent  in 
writing  first  had  and  obtained.'']     Now  these  words  are 

precise, 
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precise,  that  you  shall  not  use,  injure  or  interfere  with  any 
watercourse,  stream  or  river,  in  which  the  owner  of  any 
lands  shall  or  may  be  interested,  without  the  consent  in 
writing  of  such  person  first  had  and  obtained.  It  is 
impossible,  in  my  opinion,  to  say,  that  taking  the  re- 
fuse and  public  sewers  of  the  town  into  the  river  is  not 
using  or  interfering  with  it.  If  it  be  used  for  the  purpose 
of  sewage,  it  will  obviously  be  interfered  with.  It  is  ob- 
vious also,  that  it  comes  within  the  words  of  the  clause, 
without  expressing  any  opinion  on  the  word  "  injure;" 
it  might  possibly  injure  the  water,  if  it  were  to  be  used  for 
culinary  purposes,  but  it  is  impossible,  in  my  opinion, 
to  say  that  it  is  not  a  use  or  interference  with  the  river. 


The  only  question  I  have  to  consider  then  is  this: — 
whether  the  Plaintiffs  are  persons  who  are  the  owners 
of  any  land  within  the  meaning  of  the  Act.  The  Plain- 
tiffs have  no  interest  in  the  bed  or  soil  of  the  river ;  but 
they  own  a  large  meadow  on  the  side  of  the  river, 
through  which  this  sewer  is  proposed  to  be  taken,  and 
they  are  the  owners  of  a  fishery,  which  extends  in  the 
river  to  a  certain  space  above  where  this  sewer  is  pro- 
posed to  be  taken  into  it.  The  question  is,  are  they  the 
owners  of  any  lands  ?  I  turn  to  the  interpretation  clause, 
and  I  find,  that  the  word  **  land*'  shall  include  mes- 
suages, buildings,  lands  and  hereditaments,  of  any  tenure. 
There  can  be  no  question  that  a  fishery  is  an  incorporeal 
hereditament,  and  it  comes  within  the  words  ''  a  here- 
ditament of  some  tenure."  The  interpretation  clause 
has  directed  the  Court,  in  the  145th  section,  to  read  the 
word  "  land"  as  including  hereditaments  of  every  tenure 
whatever,  unless  there  be  something  in  this  clause  in- 
consistent with  or  repugnant  to  it;  that  is,  unless  there 
is  something  of  that  kind  in  the  context  or  subject- 
matter.  It  appears  to  me  to  be  obvious,  that  tbe  owner 
of  a  fishery  in  a  river  is  as  much  a  person  to  be  pro- 
tected 
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tected  by  this  clause  of  the  Act  of  Parh'amenty  as  any  1854. 
other  person  who  may  have  a  property  in  the  soil  of  the 
river;  and  leaving  out  of  consideration  the  value  of  the 
fishery,  that  he  is  a  person  who  is  owner  of  an  heredita- 
ment which  gives  that  person  an  interest  in  the  river  which 
18  sought  to  be  used  or  interfered  with.  It  is  also  to  be 
observed,  that  although  I  say  the  value  of  the  fishery 
is  not  to  be  considered,  the  observations  to  be  found  in 
those  cases,  where  the  Court  interferes,  in  cases  of  nui- 
sance, where  damages  do  not  accurately  afford  a  repa- 
ration to  the  person  injured,  may  apply  to  the  case  of 
a  fishery*  inasmuch  as  it  may  be  used  for  the  purposes  of 
recreation  or  the  like.  A  fishery  is  an  incorporeal  here- 
ditament, the  value  of  which  cannot  be  measured  in 
damages  by  the  amount  of  the  rent  it  produces. 

In  my  opinion,  the  words  of  the  Act  of  Parliament 
prohibit  the  Local  Board  of  Health  from  interfering 
with  any  stream  in  which  the  owners  of  any  incorporeal 
hereditament  shall  be  interested,  without  the  consent  in 
writing  of  that  person,  and  in  consequence,  the  Local 
Board  of  Health  have  no  power,  under  the  Act  of  Par- 
liament, to  make  this  drain,  without  the  consent  of  the 
Plaintiffs,  and  the  Plaintiffs  are  therefore  entitled  to  the 
injunction  which  they  ask. 


Note. — Affirmed  by  the  Lords  Justices,  assiBted  by  Mr.  Justice 
CremDell  and  Mr.  Justice  Wightman, 
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ROBINSON  V.  ROBINSON. 

June  29,  30. 

A  testator  de-  HpHE  testator  devised  his  real  estate  to  trustees,  upon 
estate  to' frui  ^^"^^  "  whenever  it  should  appear  to  them  that  his 

tees  to  sell,  said  residuary  estate  would  sell  to  advantage/'  then  to 

should  appear  ^^^  i^>  either  in  conjunction  with  or  independently  of 

to  them  ad-  ^^g  parties  interested,  and  stand  possessed  of  the  pur- 
vantageous.  "^  "^  *^ 

He  directed      chase-money  on  the  trusts  thereinafter  declared.    The 

be  na?d^o*°  testator  also  bequeathed  his  personal  estate  to  his  tnistees 
charities  out  upon  trust  to  convert  the  same  into  money,  and  thereout 
estate undThis  *^  P^X  ^°  *^®  treasurer  of  the  "Sick  Poor  Society" 
real  estate  in  Kendal  the  annual  sum  of  25Z.  every  year,  till  his 
should  be  sold,  ..it  .  ,        ...  i     i.       *     ,      . 

when  he  gave   I'^&l  estate  should  be  sold  and  disposed  of.     And  when 

chanties"^  eJ^t  ^^^  ®^^®  should  have  been  effected,  he  directed  the  pro- 
if  the  charity    ceeds  of  part  of  his  real  estate  at  Beasi  Banks,  to  be 
shouMbede-    '"Vested,  and  the  interest,  dividends,  &c.  to  be  paid  to 
feated,  he  gave  the  treasurer  of  the  Sick  Poor  Society^  to  be  distributed 
money  to  i5ie    amongst  the  sick  poor  of  Kendal,  for  ever.     But  if,  by 
^^/^^f^'h'  ^^  ^"y  means,  the  bequest  to  the  said  society  should  be 
realty  took       defeated,  the  testator  bequeathed  the  principal  money 
FinfpWnHffs    ^^  ^^^  Plaintiffs.      He  gave  other  charity  legacies  in 
having  (under   similar  terms, 
the  Chief 
Clerk's  certi- 
ficate finding        The  testator  died  on  the  20th  of  December,  1852,  and 

benefit)  elected  ^^^  Plaintiffs,  who  were  infants,  filed  their  bill  in  July, 

to  take  the        1853,  for  an  account  of  the  real  estate  of  the  testator, 

land  in  lieu  . 

of  the  pro-        and  for  a  sale  thereof,  and  for  a  declaration  that  the 

that^the  real*    charitable  gifts  were  void,  and  that  they  were  entitled 

estate  must  be  to  the  whole  proceeds  of  the  sale. 

considered  as  ^ 

converted  ^° 

from  the  death 

of  the  testator,  from  which  time  the  Plaintiffs  were  entitled  to  the  rents ;  and,  secondly, 

that  the  charity  annuities  ceased  to  be  charges  on  the  personal  estate  from  the  date  of 

the  Chief  Clerk's  certificate. 
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On  the  13th  oF  January ^  1854,  a  decree  was  made 
directing:  inquiries  and  accounts,  and  the  Chief  Clerk  cer- 
tifiedi  that  it  would  not  be  for  the  benefit  of  the  infant  „, 

Plaintiffs,  that  the  real  estate  should  be  sold.  Robinson. 


The  cause  now  came  before  the  Court  for  further  con 
sideration. 

Mr.  R.  Palmer  and  Mr.  Dicienson,  for  the  Plaintiffs, 
contended,  that  the  charitable  annuities  were  void,  so 
far  at  least  as  related  to  the  real  estate,  and  the  proceeds 
of  the  sale.  That,  as  it  had  been  found  that  it  would 
not  be  for  the  benefit  of  the  Plaintiffs  that  the  real  estate 
should  be  sold,  there  should  be  a  declaration  by  the 
Court,  in  case  the  charitable  annuities  should  be  de- 
clared void,  that  the  Plaintiffs  should  be  at  liberty  to 
take  the  real  estate  in  specie,  and  that  in  such  case  the 
election  might  be  deemed  equivalent  to  a  sale,  and  the 
real  estate  considered  as  converted  from  the  death  of 
the  testator. 

Mr.  Shebbeare,  for  the  Defendants  the  trustees  and 
for  Mr.  and  Mrs.  Cragg,  and  another. 

Mr.  Wickeng,  for  the  Attorney-General,  in  support  of 
the  charitable  legacies. 

The  Master  of  the  Rolls  held  the  devise  of  the  real 
estate  to  charities  void,  and  reserved  the  question  whe- 
ther there  was  an  immediate  conversion  on  the  testator's 
death. 


The 
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Robinson 

Robinson. 

June  30. 


TAe  Master  of  the  Rolls. 

The  question  is,  at  what  time  the  conversion  is  to  be 
considered  as  having  taken  place.  The  testator  directed 
its  conversion  out  and  out,  but  he  gives  a  discretion  to 
his  executors,  as  to  when  it  should  take  place.  This  is 
independent  of  the  payment  directed  to  be  made  in  the 
meanwhile  to  the  charities.  No  sale  actually  took  place, 
and  none  can  now  take  place,  by  reason  of  the  persons 
who  are  entitled  to  the  produce  of  the  property,  on  the 
failure  of  the  charitable  gift,  having  elected  to  take  it 
as  land.  I  look  at  the  case  in  the  same  way  as  if  the 
executors  had  declined  to  act,  and  had  come  to  the 
Court  for  its  direction.  The  Court  could  not  have  ex- 
ercised a  discretion,  and  would  have  directed  a  conver- 
sion at  the  death  of  the  testator,  so  that  the  Plaintiffs  are 
entitled  to  the  rents  from  that  date. 


The  payment  to  the  charities  must  be  treated  as  hav- 
ing ceased  at  the  time  when  the  persons  entitled  to  the 
estate  directed  to  be  sold  elected  to  take  it  as  land.  The 
costs  will  be  paid  out  of  the  personal  estate. 
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PRIDIE  v.  FIELD. 

July  15,  17. 
rriHE  testator  devised  and  bequeathed  bis  real  and  A  testator  di- 
-^  personal  estate  in  trust  to  convert,  and,  out  of  such  vCTtment^or" 
general  fund,  to  set  apart  and  invest,  in  or  upon  the  asuflScient 
securities  thereinbefore  mentioned,  ''  such  sum  or  sums  and  pay  an 

of  money  as  should  be  sufficient  to  raise  and  pay  an  n»ity  or  clear 

>.         1       J      ,  ,  yearly  sum  of 

annuity,  or  clear  yearly  sum  of  one  hundred  pounds^  unto  loo/.,"  which 

his  illegitimate  daughter,  Ann  Wood;'  during  her  life.  "^ rtiSkTsuc- 

And  in  case  she  should  die,  leaving  lawful  issue  her  cemon.  Held, 

surviving,  he  gave  and  bequeathed  "  the  principal  sum,  f^^  f^^  j^. 

from  which  her  said  annuity  shall  have  arisen,  as  afore-  g*cy  duty. 

•  1  1         1  •!  1        ff     1  1         1^  •  Distinction 

said,  unto  her  children,   when  and  as  they  attain  twenty-  between  such 

one.     And  if  no  child  should  attain  a  vested  interest  a  gift  J^d  a 

direct  bequest 
therein,  then  he  directed,  that  ''such  principal  sum"  ofa"  clear 

should   fall  into  the  residue,  which  was   given  to  the  *°""*y' 

issue  of  the  testator's  brother  and  sister. 

The  question  was,  whether  the  legacy  duty  on  the 
annuity  given  to  Ann  Wood  (now  Mrs.  Pridie)  was 
payable  by  her  or  out  of  the  testator's  estate. 

Mr.  Rogers f  for  the  Plaintiffs,  contended,  that  the 
annuity  was  given  free  from  legacy  duty,  and  he  relied 
on  the  word  ''  clear,"  as  indicating  the  intention  of  the 
testator  to  exempt  it.  In  Baily  v.  BouU  (a),  where  a 
devise  was  subject  to  the  payment  of  **  one  clear  yearly 
rent-charge  or  annuity  of  100^.,"  it  was  held  to  be  free 
of  l^acy  duty ;  and,  in  Morris  v.  Burton  (Jb),  a  bequest 
of  "  the  cleax  yearly  sum  of  300/.^  clear  of  all  deduc- 
tions 

(a)  14  Beav.  595.  (6)  11  Sim.  161. 
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tions  whatsoever/'  was  held  to  be  an  annuity  free  from 
legacy  duty.  In  GiLde  v.  Mumford  {a)^  the  sarae  con- 
struction was  put  upon  the  words  "  one  annuity  or  clear 
yearly  sum  of  100/."  So  here,  the  bequest  is  ''an  an- 
nuity or  clear  yearly  sum  of  100/./'  which  is,  therefore, 
free  from  legacy  duty. 

Mr.  G.  L.  Russell,  contra.  Unless  there  appears, 
upon  the  face  of  the  will,  a  clear  intention  to  the  con- 
trary, the  legacy  must  be  left  in  the  circumstances  in 
which  the  law  places  it;  but  if  an  intention  to  the  con- 
trary is  shown,  it  must  of  course  be  followed.  The 
duty  does  not  attach  till  the  legacy  is  ascertained  and 
paid ;  Williams  on  JSxors.(b),  Now  the  amount  of  duty 
is  here  contingent,  and  it  cannot  be  ascertained  until 
the  death  of  the  tenant  for  life,  when  it  will  become 
known  whether  there  is  issue  of  Mrs.  Pridie  then  living 
who  will  take,  or  whether  the  capital  sum  will  fall 
into  the  residue,  and  become  divisible  among  the 
nephews  and  nieces. 

The  case  of  Sanders  v,  Kiddell{c)  is  exactly  in  point; 
for  there,  as  in  this  case,  a  testator  bequeathed  ''  such 
a  sum  of  money  as  that  the  annual  produce  thereof, 
when  invested,  would  produce  the  clear  yearly  sum  of 
600/./'  and  the  Vice-Chancellor  of  England  held,  that 
it  was  not  exempted  from  the  legacy  duty.  In  Harris 
V.  Burton (d\  the  expression  was  different,  viz.  ''clear 
of  ail  deductions/'  and  the  contrary  was  held, 

Mr,  Rogers^  in  reply. 


(a)  2  F.  *  C.  448.  (c)  7  Sim,  536. 

(b)  Vol. ii. pp.  1337, 1339, 4th ed.       {d)  11  Sim.  161. 


The 
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The  Master  of  the  Rolls.  1854. 

The  question  in  this  case  is,  whether  a  legacy  is  free       Pr">ib 
from  legacy  duty.  Field. 

It  has  been  held,  both  by  Baron  Alderson,  in  the  case  ***'' 
of  Gude  V.  Mumford{a\  and  by  myself,  in  Baily  v. 
Boult  (i),  that  a  direct  bequest  of  "  one  annuity,  or 
clear  yearly  sum  of  100/.,"  or  a  bequest  of  '*  one  clear 
yearly  rent-charge  or  annuity  of  1 00/.,"  entitles  the 
legatee  to  an  annuity,  free  from  legacy  duty,  and  I 
should  have  no  hesitation  in  following  those  decisions. 
But  it  appears  that  the  Vice-Chancellor  of  England^  in 
the  case  o{  Sanders  v.  Kiddell{c\  not  at  all  disputing 
this  proposition,  held,  that  where  the  bequest  is  of  such 
a  sum  as  when  invested  would  produce  a  clear  yearly 
sum  of  money,  and  which  was  given  to  different  persons 
in  succession,  and  might  ultimately  fall  into  the  residue, 
it  was  not  exempt  from  legacy  duty,  because  he  thought, 
that  which  the  testatrix  had  directed  was  to  be  done, 
was  to  be  done  at  once;  and  as  it  might  be  possible 
that  the  relationship  of  the  different  parties  taking  the 
legacy  in  succession  might  not  be  the  same,  and  there- 
fore the  legacy  duty  different,  it  would  be  impossible  to 
ascertain  what  precise  sum  ought,  in  the  first  instance, 
to  be  invested,  so  as  to  cover  the  legacy  duty  in  all  pos- 
sible cases. 

I    cannot    distinguish    this    case   from   Sanders  v. 

Kiddell:  here  the  testator  has  directed  the  investment  of 

such  a  sum  '^  as  would  be  sufficient  to  raise  and  pay  an 

annuity  or  clear  yearly  sum  of  100/.,''  and  I  think  the 

testator  intended  one  sum  to  be  at  once  invested,  and 

which  was  not  to  vary  according  to  the  variable  amounts 

of  legacy  duty,  payable  by  those  in  succession.    The 

testator 

(a)  2    Youngt  ^  C.  (Exch,)  (6)  14  Beav.  595. 

p.  448.  (c)  7  Sim,  536. 
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testator  subsequently  so  treats  it,  and  explains  bis 
meaning,  when  he  calls  it,  "  the  sum  from  which  her 
said  annuity  shall  have  arisen/*  and  "  such  principal 
sum."  Here,  the  annuitant  and  her  children  were  not, 
in  law,  related  to  the  testator,  but  issue  of  the  testator's 
brothers  and  sisters  were,  and  the  amount  of  legacy  duty 
would  therefore  be  different. 

The  case  of  Sanders  v.  Kiddell  decides,  that  ''  clear*' 
must  refer  to  the  expenses  of  the  investment,  and  I 
think  the  same  principle  applies  here. 


FINCH  V.  SHAW. 
COLYER  t;.  FINCH. 


Jti/jf  14, 17,18. 

firet^S:affee  T^HE  Rev.  John  Brooke,  being  seised  of  some  property 

on  the  ground    ■*-  at  South  Fleet ,  which  was  subject  to  a  rent-charge  of 

the  titledeedt   200Z.  a  year,  payable  thereout  to  Frances  A,  Shaw,  and 

in  the  hands     to  a  term  of  100/.  vested  in  a  trustee  for  securing  it,  made 

of  the  mort-         .       .  ° 

gagor,  there      his  Will,  whereby  he  charged  his  real  and  personal  estate 

tinct  volun-'*"  ^*'*^  ^^^  payment  of  his  debts,  funeral  expenses,  an- 
taryandun-  nuities  and  legacies.  He  bequeathed  three  legacies  of 
eurrence^on""  2,000/.  each,  payable  twelve  months  after  the  decease 
the  part  of  the  of  Dame  Theodosia  M.  Shaw,  and  he  devised  all  his  real 
themortgagor's  estates  to  Sir  John  K.  Shaw,  in  fee,  and  appointed  Sir 

retainingthem.  j^/^^  j^^  5^^^  ^nd  Rohert  W.  Shaw  his  executors. 

To  aim  by 
an  eigne  *'*c 

against  a 

puisni  mortgagee,  a  defence  by  the  latter,  that  he  it  a  purchaser  for  valuable  consi- 
deration without  notice  of  the  first  mortgage,  is  unavailing. 

Parts  of  lands  charged  with  debts  and  legacies  were  mortgaged  by  the  devisee,  who 
was  also  one  of  two  executors.  He  afterwards  sold  that  part,  ostensibly  to  pay  the 
legacies,  and  he  and  the  co-executor  conveyed  it  to  the  purchaser.  Held,  that,  as 
between  the  devisee  and  mortgagee,  the  latter  had  an  equity  to  throw  the  legacies  oo 
the  portion  not  mortgaged,  and  that,  as  between  the  mortgagee  and  purchaser,  the 
latter  not  having'  obtained  the  legal  estate,  was  subject  tu  the  same  equity  as  his 
vendor. 
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The  testator  died  in  1840,  and  bi«  will  was  proved  by 
his  executors. 

On  the  7th  of  July,  1842,  Sir  J.  K.  Shaw  mortgaged 
part  of  the  devised  estates,  consisting  of  HooKs  Place 
and  Weaver^s  Farm,  to  the  Plaintiff  Finch  in  fee,  to 
secure  3,500Z.  Mr.  John  Hayward  acted  as  solicitor  for 
both  parties,  and  on  the  completion  of  the  transaction, 
Finchf  who  was  a  retired  tradesman  wholly  unacquainted 
with  legal  matters,  received  the  mortgage  deed,  an  ab- 
stract and  other  documents  relating  to  the  title  to  the 
mortgaged  premises,  constituting,  as  Hayward  repre- 
sented and  as  Finch  believed,  a  perfect  security,  but  in 
fact  not  comprising  the  ^hole  of  the  title  deeds. 

The  abstract  of  title  of  Sir  John  K.  Shaw,  which 
commenced  (as  to  half  the  property)  with  a  deed  of 
indemnity  of  the  20th  of  October,  1760,  reciting  a  deed 
of  even  date,  by  which  a  moiety  of  the  property  had 
been  conveyed  to  Joseph  Brooke;  and  (as  to  the  whole 
property)  the  title  commenced  with  the  will  of  Joseph 
Brooke  (1789),  devising  it  to  the  Rev.  John  K,  Brooke, 
and  was  followed  by  the  will  of  the  Rev.  John  iT. 
Brooke  (1839),  devising  it  to  Sir  John  K.  Shaw.  The 
documents  handed  over  were  as  follows  : — an  old  lease 
of  1678,  an  extract  of  the  will  of  Joseph  Brooke  (1789), 
a  copy  of  the  will  of  Rev.  John  K.  S.  Brooke  (1839), 
and  a  land  tax  certificate  of  redemption  of  the  very 
property  by  the  Rev.  John  K,  Brooke,  in  1799. 

It  will  be  convenient  here  to  state,  that  the  mortgage 
to  Finch  was  concealed  by  Sir  John  K.  Shaw,  and  his 
solicitor  Mr.  Hayward^  throughout  the  subsequent  deal- 
ings with  the  property. 

In  1845  and  1846,  Hayward  obtained  for  Sir  John 
K,  Shaw  loans  from  Colyer,  amounting  in  the  whole  to 
11,000Z.  upon  a  memorandum  of  deposit  of  the  title- 
deeds 
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deeds  of  the  property  mortgaged  to  Finch,  which 
consisted  of  the  deed  of  October ^  1750  (referred  to  in 
the  abstract  delivered  to  Finch,  and  by  which  one  moiety 
of  the  property  had  been  conveyed  to  Joseph  Brooke), 
and  the  title-deeds  of  the  property  anterior  to  1750, 
showing  the  title  oi  Joseph  Brooke  to  the  other  moiety. 

Colyer  was  afterwards  paid  off,  out  of  money  advanced 
to  Sir  John  Shaw^  by  Mr.  William  Webb  Hat/ward;  and 
by  indenture  dated  the  20th  of  May,  1848,  Sir  John 
Shaw  and  others  conveyed  the  property  in  question  with 
others  to  William  Webb  Hayward  in  fee,  to  secure  the 
monies  then  advanced,  with  a  power  of  sale.  Colyer 
delivered  the  title-deeds  in  his  possession  to  William 
Webb  Hayward, 

By  the  death  of  Lady  Theodosia  M.  Shaw,  the  three 
legacies  of  2,000Z.  became  payable  in  October,  1848. 

On  the  16th  of  February,  1849,  William  Webb  Hay- 
ward  put  up  the  premises  so  conveyed  to  him  for  sale  by 
auction,  the  conditions  stating,  that  the  sale  was  made  to 
raise  the  three  legacies  charged  on  this  and  other  pro- 
perty by  Mr.  Brooke's  will.  Thomas  CoZy^  afterwards 
became  the  purchaser  of  the  portion  in  mortgage  to 
Finch:  and  by  an  indenture  dated  the  17th  of  Ju/y, 
1849,  and  made  between  William  Webb  Hayward  of  the 
first  part;  Sir  John  K.  Shaw  and  Robert  William  Shaw 
(described  as  the  executors  of  John  K.  S.  Brooke)  of 
the  second  part;  Sir  John  K.  Shaw,  in  his  own  right, 
of  the  third  part;  71  C.  of  the  fourth  part;  and  Thximas 
Colyer  and  Timothy  Tyrrell  of  the  fifth  part;  the  pro- 
perty was  conveyed  to  Thomas  Colyer.  No  mention  was 
made  in  this  indenture  of  Finch's  mortgage,  and  it  did 
not  appear  that  Thomas  Colyer  had  any  actual  notice  of 
it.     He  obtained  possession  of  those  title-deeds  which 

were  not  in  the  possession  of  Finch. 

On 
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On  the  completion  of  the  purchase,  Colyer  entered 
into  possession,  and  the  interest  on  Finches  mortgage 
having  fallen  into  arrear,  he,  in  June^  1852,  filed  his  bill 
against  Colyer  and  Sir  John  K.  ShaWy  to  foreclose  them 
both.  Colyer  insisted  he  was  the  only  person  interested 
in  the  property : — that  the  three  legacies  having  been 
charged  on  the  real  estate,  and  the  sale  having  been 
made  for  raising  them,  and  the  money  produced  having 
been  so  applied,  his  title  had  priority  over  Finch's  mort- 
gage, efiected  by  Sir  John  K.  Shaw,  in  his  own  right, 
and  for  his  own  purposes.  Colyer  also  insisted,  that  he 
had  no  notice  of  Finch's  mortgage,  and  had  obtained 
the  title  deeds,  while  Finch  neglected  to  do  so,  and  to 
make  proper  inquiry  after  them,  and  had  thus  enabled 
Sir  John  K.  Shaw  to  deal  with  the  property  as  if  no 
incumbrance  existed.  He  insisted  that  Finch  was,  or 
but  for  his  wilful  negligence  might  have  been,  aware  of 
the  subsequent  dealings  with  the  estate  and  the  deeds, 
and  that  he  had  improperly  abstained  from  giving  notice 
of  his  mortgage.  He  admitted  he  intended  to  set  up 
the  term  of  100  years,  if  Finch  took  proceedings  to 
recover  the  property ;  and  he  insisted,  that  Finch  was 
not  entitled  to  the  assistance  of  the  Court. 


1854. 


On  the  8th  of  November,  1853,  Colyer  filed  a  cross 
bill  against  Finch,  setting  forth  his  case,  and  praying  a 
declaration,  that  Finch's  mortgage  was  invalid,  or  if  not, 
that  it  was  not  entitled  to  priority  over  Colyer  s  pur- 
chase; that  Finch  might  convey  the  property  to  him, 
Colyer,  and  that  the  mortgage  might  be  cancelled,  and 
for  an  injunction  against  proceedings  at  law.  The  two 
causes  now  came  on  for  hearing. 


It  was  a  matter  in  dispute  how  far,  in  these  transac- 
tions, John  Hayward  acted  as  solicitor  for  Colyer, 
VOL.  XIX.  L  L  Mr. 
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Mr.  iZ.  Palmer  and  Mr.  Osborne^  for  the  PlaintiflTy 
Finch.  The  Plaintiff  is  prima  fade  entitled  to  priority 
over  the  Defendant  Colyer,  his  security  being  prior  in 
date.  He  has  not  lost  it  by  the  fraud  of  Hayward,  in 
retaining  some  of  the  deeds,  which  were  immaterial, 
on  the  occasion  of  the  mortgage.  Besides,  Colyer,  at 
the  time  he  advanced  his  money  on  loan  to  Sir  J.  K. 
Shaw,  was  the  client  of  John  Hayward^  and  was,  there- 
fore, through  him,  affected  by  notice  of  the  fact  of  the 
fraudulent  retainer  of  the  deeds,  and  of  the  Plaintiff's 
mortgage ;  and  even  if  Colyer  had  no  notice,  that  hcl 
would  not  be  a  defence  to  the  Plaintiff's  legal  title.  They 
cited,  on  the  point  of  the  retention  of  the  title  deeds, 
Evans  v.  Bichnell  {a) ;  Hewitt  v.  Loosemore  (Jb) ;  Mar» 
tinezv.  Cooper {c)\  Harperv.Faulder{d);  Marjoribanks 
V.  Hovenden {e) ;  Farrow  v.  Rees{f)\  Plumb  v.  Flu- 
itt(g);  Stevens  v.  Stevens  {h);  Allen  v.  Knight  (i); 
Sheldon  v.  Cox  (A). 


Mr.  Rolt,  Mr.  C  Hall  and  Mr.  Mott,  for  Colyer. 
Colyer  is  entitled  to  priority  over  Finch.  In  the  first 
place,  Colyer  claims  under  a  paramount  title,  of  which 
F%nch  had  notice  at  the  time  he  took  his  mortgage.  He 
claims  under  the  charge  of  the  three  legacies,  which 
enabled  the  executors  to  sell  the  estate  for  their  pay- 
ment, and  which  had  priority  over  the  beneficial  interest 
of  Sir  J.  K.  Shaw.,  Secondly,  the  conduct  of  Finch 
has  been  such  as  to  postpone  his  security.  He  culpably 
neglected  to  obtain  the  title  deeds^  and  thus  assisted  Sir 
J.  K.  Shaw  in  raising  money  on  the  security  of  the 
estate,  and  afterwards  in  selling  it ;  he  had  knowledge, 

direct 


(a)  6  Vet,  174. 

(b)  9  Hare,  449. 
(r)  2  Hiitf.  198. 
(d)  4  Madd.  129. 
(«)  Dm.  11. 


If)  4  Beav.  18. 
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(t)  5  Hare,  272. 
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direct  or  to  be  implied,  of  the  sale,  and  he  concealed  his 
own  incumbrance,  instead  of  informing  the  purchaser  of 
his  claims  upon  the  estate ;  he  is  responsible  for  the  acts 
of  his  solicitor,  Mr.  John  Hayward,  and  is  construc- 
tively guilty  of  the  frauds  committed  by  him.  Thirdly, 
the  Defendant  Colyer  is  a  purchaser  for  valuable  con- 
sideration, without  notice,  and  the  Court,  therefore,  will 
not  interfere  against  him,  but  leave  the  parties  to  their 
rights  at  law,  where,  in  consequence  of  the  existing  out^ 
standing  term  of  100  years,  to  secure  the  annuity  to 
Lady  Shaw^  the  Plaintiff  can  obtain  no  remedy.  They 
cited  Attorney-General  v.  Wilkim{a)\  Worthington  v. 
Morgan  (b) ;  Head  v.  Egerton  (c) ;  Warrick  v.  TTar- 
ricA(rf);  Jackson  v.  Rowe  (e)\  Sugd,  Cone.  V%ew{f). 
On  the  question  of  constructive  notice,  they  cited  Ken- 
nedy V.  Green  (g) ;  Vandaleur  v.  Blagrave  (A) ;  Stevens 
V.  Stevens  (i);  Allen  v.  Knight  {k).  On  the  retention 
of  the  deeds,  they  commented  on  Evans  v.  Bicknett{l); 
Plumb  V.  Fluitt  (m) ;  Martinez  v.  Cooper  (n).  And  on 
the  point  of  the  obligation  of  a'  purchaser  to  see  to  the 
application  of  the  purchase-money,  they  cited  Shaw  v. 
Borrer(o);  Ball  v.  Harris  (p);  Starry  v.  Walsh  (q)] 
Forbes  v.  Peacock  (r) ;  Watkins  v.  Cheek  («). 


1854. 

FlHCH 
V. 

Shaw. 
Colter 

«. 
Finch. 


Mr.  Osbome/\n  reply,  was  stopped. 


The  Master  of  the  Roi^ls.     My  present  impression 

is 


(a)  17  Beav.  285. 
{h)  16  Sim.  547. 
(c)  3  P.  Wmt.  280. 
(rf)  3i<rfc.  291. 
(c)  2  Sim,  ir  Siu.  472. 
(/*)  Pages  601,  602. 
(g)  3  A/y/.  4- X.  699. 
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(ii)  2  KKtf.  198. 
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(s)  2  Sim.  i  Stu.  199. 


ll2 


606  CASES  IN  CHANCERY. 

1854.  is  in  favour  of  Mr.  Finch,  but  I  wish  to  read  over  the 
evidence  for  the  Defendant^  and  I  shall  mention  it  to- 
morrow, before  I  hear  a  reply. 


Jtt/jf  18.  The  Master  of  the  Rolls. 

In  this  case,  a  careful  examination  of  the  papers  has 
confirmed  me  in  the  view  I  expressed  yesterday,  that 
I  saw  nothing  to  deprive  Mr.  Finch  of  his  right  to  the 
common  mortgagee's  decree. 

In  the  first  place,  looking  at  the  case  apart  from  any 
question  of  personal  conduct  of  the  parties,  which  might 
afifect  their  rights,  and  assuming,  for  the  present,  both 
parties  to  be  equally  innocent,  the  question  is,  which  of 
two  innocent  persons  is  to  bear  the  loss  occasioned  by 
the  fraudulent  conduct  of  a  vendor  and  his  solicitor 
in  concealing  Mr.  Finch's  prior  incumbrance  when  the 
estate  was  sold  to  Mr.  Colyer. 

The  state  of  the  case  is  this : — the  Plaintiff  is  the 
first  legal  mortgagee  upon  the  estate  for  3,500/.  ad- 
vanced by  him  in  1842,  for  which  a  legal  mortgage  was 
executed  by  Sir  J.  K.  Shaw,  the  owner  of  the  pro- 
perty. The  Plaintiff  in  the  second  suit,  Mr.  Colyer,  is 
the  purchaser  of  this  estate,  under  a  contract  entered 
into  and  completed  in  1849.  In  that  state  of  the  case, 
Mr.  Finch,  as  first  mortgagee,  asks  for  the  common  fore- 
closure decree,  as  against  the  mortgagor  and  all  parties 
claiming  through  him.  Mr.  Colyer  says,  '^  I  purchased 
this  estate  without  any  notice  whatever  of  your  mort- 
gage, and,  being  a  purchaser  for  valuable  consideration 
without  notice,  you  are  not  entitled  to  that  decree,  for 
equity  will  not  relieve  as  against  a  purchase  for  valuable 

consideration 
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consideration  without  notice^  but  leave  the  parties  to        1854. 
their  remedies  at  law." 

I  certainly  do  not  intend  to  disturb  the  doctrine  of 
this  Court,  with  respect  to  purchasers  for  valuable  con- 
sideration without  notice.  I  acted  on  it  in  The  Attor^ 
ney-General  v.  Wilkins{a\  and  following  Wallwyn  v. 
Lee{b)  and  Joyce  v.  De  Moleyns{c),  I  held,  that  the 
defence  of  being  a  purchaser  for  valuable  consideration 
without  notice  did  apply  in  cases  of  persons  not  having 
the  legal  estate.  I  have  no  doubt  of  the  propriety  of 
those  decisions,  nor  do  I  at  all  consider  that  thisOourt 
would  interfere  and  enforce  that  which  is  a  legal  right, 
as  well  as  an  equitable  right,  against  a  purchaser  for 
valuable  consideration  without  notice. 

But  I  am  of  opinion  that  these  cases  do  not  extend, 
and  it  is  not  convenient  that  they  should  extend,  to 
cases  where  there  is  a  legal  mortgagee,  so  as  to  say,  that 
he  is  not  entitled  to  enforce  the  equitable  remedy,  inci- 
dental to  his  security,  against  a  subsequent  mortgagee 
or  purchaser,  who  has  advanced  his  money  without 
notice  of  the  prior  incumbrance.  A  mortgagee  is  a 
purchaser  j9ro  tanto,  and,  to  the  extent  of  his  mortgage, 
he  stands  in  exactly  the  same  situation.  If  his  mort- 
gage be  greater  than  the  value  of  the  property,  and  the 
equity  of  redemption  is  worth  nothing,  he  is  practically 
owner  of  the  property.  But  it  would  be  a  new  and 
very  dangerous  doctrine,  to  say,  that  where  a  person 
has  mortgaged  property  to  one,  and  given  him  a  legal 
mortgage,  and  has  afterwards  mortgaged  the  same  pro- 
perty to  a  second,  concealing  the  existence  of  the  first 
mortgage,  the  first  mortgagee  is  to  be  deprived  of  his 
ordinary  rights  in  this  Court,  incidental  to  his  mortgage. 
I  have  found  no  case  that  leads  to  that  conclusion,  and 
on  the  contrary,  it  appears  to  me  inconsistent  with  the 

whole 

(fl)  17  Beav.  285.         (h)  9  Vet.  24.        (c)  2  Jones  ^  Lat.  374. 
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1854.  whole  doctrine  of  this  Court  relating  to  tacking.  It  is 
a  common  occurrence,  in  the  working  oat  priorities  of 
incumbrances  in  this  Court,  to  have  this  state  of  cir- 
Shaw.  cumstances  : — a  legal  mortgage  given  to  a  first  incam- 
%"*  brancer,  a  second  mortgage  (necessarily  an  equitable 
FiHCB.  one)  given  to  a  second  incumbrancer,  without  notice  of 
the  first,  and  a  third  mortgage  given  to  a  third  incum- 
brancer, without  notice  of  the  second  incumbrance, 
at  the  time  he  advanced  his  money.  If  the  third  in- 
cumbrancer pays  off  the  first,  and  obtains  the  legal 
estate, -this  Court  holds,  that  he  is  entitled  to  tack  the 
two  mortgages  together,  and  that  the  second  incum- 
brancer cannot  redeem  him  without  payment  of  the 
amount  of  both ;  and  it  also  holds,  that  he  is  entitled  to 
foreclose  the  second  incumbrancer,  unless  he  pays  off 
what  is  due  on  the  first  and  third  mortgages.  But  that 
could  not  be  the  result,  if  the  second  incumbrancer  could 
suceessfully  say  to  the  third  mortgagee,  'M  am  a  pur- 
chaser for  valuable  consideration  without  notice,"  and 
it  is  obvious,  that  he  stands  in  a  better  situation  with 
respect  to  the  third  mortgage,  of  which  he  could  not 
possibly  have  notice,  than  with  respect  to  a  prior  one. 

In  this  case,  suppose  the  legal  estate  was  outstanding, 
and  that  the  question  was  between  two  equitable  incum- 
brancers, both  of  whom  had  advanced  their  money  with- 
out any  notice  of  any  incumbrance  on  the  estate,  and, 
therefore,  exactly  under  the  same  conditions ;  if  the  con- 
duct of  the  parties  were  the  same,  I  should  give  priority  to 
the  one  who  advanced  his  money  prior  in  point  of  time. 
Then  could  the  rights  and  situation  of  the  first  mort- 
gagee be  in  the  least  diminished  or  injured,  if  he  had, 
in  addition,  obtained  the  legal  estate,  or  is  the  doctrine 
of  a  purchaser  for  valuable  consideration,  without  no- 
tice, applicable  to  that  state  of  things  ?  In  my  opinion 
it  is  not 

There 
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There  are  several  cases  upon  this  subject,  which  may 
require  some  nicety  of  distinction  to  reconcile  precisely. 
In  the  case  before  Lord  ThurloWf  of  Williamsv.  Lambe(a), 
Lord  Thurlow  held,  that  a  purchaser  for  valuable  con- 
sideration without  notice  was  no  defence  to  a  suit  for  an 
account  of  dower,  which  the  widow,  having  a  legal  title, 
came  to  enforce ;  and  Sjr  John  Leach,  in  the  case  of 
Collins  V.  Archer  (6),  held,  that  a  person  legally  entitled 
to  tithes  had  a  right  to  an  account  of  them,  although 
the  Defendant  pleaded  that  he  was  a  purchaser  of  them 
for  valuable  consideration  without  notice. 


1854. 


The  distinction  I  apprehend  to  be  this : — if  the  suit 
be  for  the  enforcement  of  a  legal  claim,  or  the  esta- 
blishment of  a  legal  right,  then,  although  this  Court 
may  have  jurisdiction  in  the  matter,  it  will  not  interfere 
against  a  purchaser  for  valuable  consideration  without 
notice,  but  leave  the  parties  to  law;  if,  on  the  other 
hand,  the  legal  title  is  perfectly  clear,  and  attached  to 
that  legal  title  there  is  an  equitable  remedy  or  an  equit- 
able right,  which  can  only  be  enforced  in  this  Court,  I 
have  not  found  any  case,  nor  am  I  aware  of  any,  where 
this  Court  will  refuse  to  enforce  the  equitable  remedy 
which  is  incidental  to  the  legal  right 


The  case  of  the  Attorney- General  v.  Wilhins  does 
not  appear  to  me  to  militate  against  that  doctrine.  In 
that  case  there  was  a  rent-charge,  supposed  to  have 
been  created  some  two  hundred  years,  but  nobody  knew 
in  whom  it  was  vested,  and  the  Defendant  had  bought 
the  estate  nearly  twenty  years  before,  without  any  notice 
whatever  of  the  rent-charge.  The  Attorney-General, 
representing  the  charity,  came  into  equity  for  an  ac- 
count of  the  rent-charge  and  to  enforce  payment.  I 
said,  you  must  first  establish  your  title  at  law;  you 

may 
(fl)  3  Bro.  C.  C.  264.  {b)  1  Rust.  Sf  Myl  284. 
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may  be  able  to  get  trastees  of  the  reiit<;barge  ap- 
pointed, and  then  establish  your  legal  title  :  bnt  assert- 
ing a  legal  rent^charge,  of  which  there  is  no  proof 
whateveri  and  which,  if  it  existed,  would  give  ample 
relief  at  law,  you  are  not  entitled  till  your  legal  title  is 
established  to  an  equitable  remedy  in  respect  of  it,  as 
against  a  purchaser  for  valuable  consideration  without 
notice. 


It  is  remarkable  also  that  the  effect  of  yielding  to  the 
doctrine  insisted  on  by  Mr.  Colyer  would,  in  the  present 
case,  lead  to  a  conclusion  which  can  only  be  charac- 
terised as  inconsistent  and  contradictory.  It  so  hap- 
pens, that  although  Mr.  Finch  has  a  legal  mortgage, 
he  cannot  now  bring  an  ejectment,  because  there  is  an 
existing  life  annuity  payable  out  of  this  estate,  secured 
by  a  term  of  years,  which  has  priority  over  both  the 
Plaintiff  and  Defendant.  It  is  not  disputed  that,  either 
at  common  law  or  under  the  statute  (a),  that  term  would 
cease  on  the  death  of  the  annuitant.  The  rights  be- 
tween Mr.  Firick  and  Mr.  Colyer  must  be  exactly  the 
same,  whether  the  annuity  is  alive  or  not,  and  it  would 
be  preposterous  to  say,  that  the  rights  between  these 
parties  are  to  be  to-day  one,  and  if  the  annuitant  dies 
to-morrow,  they  are  thereupon  to  become  different.  If 
she  should  die  to-morrow,  Mr.  Finch,  having  the  legal 
estate,  could  bring  ejectment,  and  if  he  recovered  the. 
estate  and  claimed  to  hold  it  discharged  from  all  mort- 
gages, Mr.  Colyer  would  then  file  a  bill  for  redemption. 
Now  redemption  and  foreclosure  are  exactly  the  same 
remedy  i  converso,  arising  out  of  the  same  matters,  and 
the  corresponding  rights  between  the  same  parties.  If 
I  am  not  to  interfere  to  grant  foreclosure  to  Mr.  Finch, 
am  I  to  interfere  to  grant  redemption  to  Mr.  Colyer? 
It  is  obvious,  that  if  I   were  not  to  grant  relief  to 

Mr. 

(a    S  &  9  Vict.  c.  112. 
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Mr.  Finchy  in  respect  of  bis  mortgage,  but  grant  relief  1854. 
to  Mr.  Colyer  in  respect  of  his,  I  sbould,  as  between 
two  persons  who  advanced  their  money,  in  exactly  the 
same  circumstances,  and  standing,  as  regards  notice,  in 
exactly  the  same  conditions,  interfere  to  give  an  equit- 
able remedy  to  the  one,  who  had  not  the  legal  estate, 
and  was  posterior  in  time,  which  I  refused  to  the  other, 
who  both  had  the  legal  estate  and  whose  security  was 
prior  in  time.  It  appears  to  me  impossible  for  any 
Court  to  come  to  such  a  conclusion. 

I  am  therefore  of  opinion,  that  Mr.  Finch,  the  prior 
mortgagee,  is  entitled  to  the  usual  decree  of  foreclosure 
against  Mr.  Colyer,  who  has  purchased  the  estate  for 
valuable  consideration  without  notice.  This  conclusion 
makes  it  unnecessary  for  me  to  examine  the  question 
whether  Mr.  Colyer  had  or  had  not  notice,  as  to  which 
I  desire  to  express  no  opinion. 

The  view  I  have  taken  of  this  case  up  to  this  point  is 

wholly  independent  of  the  question  of  the  conduct  of  the 

parties,  because  unquestionably  the  conduct  of  the  parties 

may  be  such,  as  to  disentitle  them  to  rights  which  they 

would  otherwise  have.     This  is  very  strongly  illustrated 

in  the  case  of  Worthington  v.  Morgan(a),  which  is  a 

valuable  and  useful  decision,  in  which  a  mortgagee,  who 

had  obtained  the  legal  estate,  but  bad  advanced  his 

money,  without  in  the  slightest  degree  inquiring  into 

the  title,  without  asking  for  an  abstract,  without  making 

any  inquiry  as  to  deeds,  and  without  knowing  anything 

at  all  about  them,  was  postponed  to  a  prior  equitable 

mortgage,  of  which  he  had  no  notice  whatever,  at  the 

time  he  advanced  his  money.     No  doubt  the  conduct 

of  a  party  may  be  such  as  to  deprive  him  of  the  benefit 

of  the  legal  estate. 

I  have 
(fl)  16  Sim.  547. 
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I  have,  therefore,  to  consider,  whether  the  conduct  of 
Mr.  Unch,  in  this  case,  has  deprived  him  of  any  right 
which  the  legal  estate  would  otherwise  give  him.  In 
the  first  place,  it  is  said,  that  he  left  all  the  title 
deeds  in  the  hands  of  the  mortgagor  at  the  time  he 
obtained  his  mortgage.  The  abstract  of  title  delivered 
to  Mr.  Finch  is  of  this  character: — It  commences  with 
a  deed  of  the  2nd  of  October,  1750,  which  is  the  root 
of  the  title  to  half  of  the  property.  This  deed  is  an 
indemnity  against  certain  charges  upon  the  property, 
and  recites  another  deed  of  even  date,  by  which  a 
moiety  of  the  property  was  conveyed  to  Joseph  Brooke. 
Joseph  Brooke  J  in  1789,  devised  this  estate  to  the  Rev. 
John  K.  S.  Brooke^  who,  in  1839,  devised  it  to  Sir  John 
K.  Shaw.  So  that,  from  1789,  a  perfectly  good  title  is 
deduced  on  the  abstract,  without  any  deed  at  all,  for 
it  depends  solely  on  wills.  It  is  true  that  it  may  be 
said,  that  a  title  deduced  from  1789,  down  to  1842, 
which  is  a  period  of  fifty-three  years  only,  is  not  a 
marketable  title,  but,  I  think,  there  is  no  impropriety 
in  a  person  accepting  such  a  title,  and  that  as  these 
wills  were  necessarily  registered  in  the  proper  place, 
there  was  no  impropriety  in  not  requiring  the  deed  of 
even  date,  recited  in  the  indemnity  deed  of  the  2nd  of 
October,  1750,  to  be  produced.  This  recited  deed  is 
not  in  the  possession  of  Mr.  Colyer,  although  the  deed 
reciting  it  is. 

The  observation  with  respect  to  leaving  title  deeds 
in  the  possession  of  any  person  is  thus  referred  to 
by  Lord  Eldon  (a),  he  says,  the  doctrine  is  stated  by 
Mr.  Fonblanque  "  with  great  accuracy."  Now,  referring 
to  Mr.  Fonblanque's  Treatise  (i),  he  lays  it  down  thus  : 
— ''  that  nothing  but  a  voluntary,  distinct,  and  unjus- 
tifiable concurrence  on  the  part  of  the  first  mortgagee, 

in 

(a)  Evam  v.  BkkneU,e  Fes.  (b)  Vol  I.  p.  165,  d.  (4th 
p.  190.  edit) 


CASES  IN  CHANCERY.  613 

in  the  mortgagor's  retaining  the  title  deeds,  shall  be  a  1864. 
reason  for  postponing  his  priority."  It  must,  therefore, 
appear,  that  the  mortgagee  knew  that  deeds  existed 
which  were  valuable  to  be  possessed  by  the  mortgagor, 
and  by  which  he  would  be  enabled  to  raise  money;  that 
the  mortgagee  is  entitled  to  them,  and  that,  nevertheless, 
he  has,  intentionally  and  willingly,  allowed  the  mort- 
gagor to  retain  them  in  his  possession.  That  is  not  the 
case  here,  it  is  as  far  from  it  as  possible.  In  the  first 
place,  it  does  not  appear  that  there  were  any  deeds 
stated  in  the  abstract  that  were  necessary  for  the  pur- 
pose, nor  is  there  any  '^  distinct  or  voluntary  concur- 
rence,'' far  less  any  ^*  unjustifiable  concurrence,"  on  the 
part  of  Mr.  Finch  in  their  remaining  in  the  mortgagor's 
possession.  In  all  this,  I  am  treating  Mr.  Finch  (as 
I  think  I  am  bound  to  do,  because  ignorance  of  law 
excuses  no  one),  as  if  he  were  as  familiar  and  as  well 
acquainted  with  the  law  as  any  gentleman  now  in  Court, 
whereas,  in  fact,  he  was  a  retired  tradesman,  knowing 
nothing  about  such  matters,  and  acting  solely  on  the 
advice  and  by  the  directions  of  his  solicitor* 

Next,  it  is  said,  that  Mr.  Finch  employed  the  same 
solicitor  as  the  mortgagor,  and  I  must  charge  him  with 
''  distinct,  voluntary,  and  unjustifiable  concurrence," 
because  his  solicitor,  being  the  solicitor  of  the  mort* 
gagor,  must  have  known  that  there  were  other  title 
deeds  which  would  enable  the  mortgagor  to  raise  money. 
I  am  of  opinion  that  I  cannot  charge  the  first  mort- 
gagee, and  deprive  him  of  the  benefit  of  his  security, 
because  the  common  solicitor  knew  that  there  were 
such  deeds,  if  such  be  the  fact,  which  the  mortgagor 
and  his  solicitor  ought  to  have  delivered  up  to  him.  The 
case  of  JEvans  V.  JBichnell {a),  and  the  principles  there 
laid  down,  which  have  ever  since  been  followed  by  this 

Court, 
(a)  6  Va.  173. 
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Court,  appear  to  me  to  go  far  beyond  what  is  necessary 
for  holding  in  this  case,  that  the  first  mortgagee  ought 
not  to  lose  his  priority,  by  reason  of  his  not  having 
inquired  for  and  obtained  posses8ion  of  a  deed  which 
was  recited  as  an  immaterial  deed,  forming  the  root  of 
the  abstract  to  the  title  of  the  property. 


It  is  then  said,  that  he  was  guilty  of  what  is  called 
a  constructive  fraud,  I  presume  that  what  is  meant 
by  this  is,  that  he  is  liable  for  the  acts  of  his  agent,  and 
that  his  agent  committed  a  fraud.  The  phrase  '^  con- 
structive fraud,*'  though  it  is  to  be  found  in  several  of 
the  books,  has  always  appeared  to  me  to  be  a  very  in- 
appropriate expression.  A  fraud  means  something  com- 
mitted by  a  person  for  which  he  is  morally  responsible ; 
it  is  a  moral  crime,  but  to  say  that  a  person  is  construc- 
tively guilty  of  a  crime,  is  a  contradiction  almost  in 
terms.  The  Plaintiff  may,  however,  be  liable  for  the 
acts  of  his  agent,  and  the  consequences  of  them  ;  but, 
reading  over  the  whole  of  the  evidence  as  carefully 
as  I  can,  and  attending  to  what  has  been  said  on 
the  subject,  I  am  at  a  loss  to  find  anything  to  affect 
Mr. Finch.  The  case,  as  alleged,  is  this: — that  Mr. 
Finchf  in  the  transactions  in  1842,  employed  Mr.  John 
Hayward  as  his  solicitor,  who  was  also  the  solicitor 
of  Sir  John  K,  Shaw,  that  Mr.  Hayward  was  a  per- 
sonal friend  of  Mr.  Finch,  and  that  he  never  had  any 
other  solicitor;  that  it  is  reasonable  to  infer,  that  if 
he  wanted  a  solicitor  on  other  occasions  he  would  have 
employed  Mr.  Hayward,  and  that  Mr.  Hayward  was 
the  agent  and  solicitor  of  Mr.  Finch  at  the  time  when 
the  transactions  took  place  between  Mr.  Colyer  and  Sir 
John  K.  Shaw.  But  the  evidence  utterly  fails  to  show, 
that,  after  this  transaction  was  over,  Mr.  Finch  e?er 
employed  Mr.  Hayward  as  his  solicitor  at  all.  Mr. 
Hayward,  no  doubt,  did  annually  and  by  driblets,  but 

as 
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as  the  agent  of  the  mortgagor,  pay  him  from  time  to 
time  interest  on  the  mortgage  money.  But  he  in  no 
respect  acted  as  Finch's  agent,  and  if  he  had,  it  would 
be  impossible  to  say,  because  Mr.  Haytcard  had  been 
his  solicitor  in  the  transaction  of  the  mortgage,  that 
therefore  seven  years  afterwards,  and  when  he  acted 
solely  as  solicitor  of  the  mortgagor,  he  is  to  be  treated 
as  the  agent  of  Mr.  Finch,  who  had  nothing  to  do  with 
the  matters ;  and  that,  having  sold  the  estate  to  a  pur- 
chaser without  disclosing  the  fact  of  the  prior  incum- 
brance, and  having  thereby,  together  with  his  principal, 
committed  a  fraud  upon  the  purchaser,  he  is,  in  that 
transaction,  to  be  considered  as  the  agent  of  the  first 
mortgagee.  If  I  were  so  to  hold,  I  should  hold,  that 
in  every  case  in  which  a  person  employs  the  agent  of 
the  mortgagor  for  the  purpose  of  a  mortgage,  he  is 
answerable  for  every  subsequent  act  be  may  ever  there- 
after do,  with  relation  to  that  estate.  This  would  be  a 
conclusion  too  extravagant  to  be  stated.  I  am  at  a  loss 
to  discover  any  other  act. 


1864. 


It  is  then  said,  that  Mr.  Finch  ought  to  have  known 
of  the  s^le,  and  that  he  ought  to  have  given  notice  of 
his  mortgage.  It  is  proved,  I  think,  conclusively,  that 
he  did  not  know  of  the  sale.  It  would  be  monstrous  to 
say,  that  the  mortgagee  is  to  lose  his  priority,  because 
he  did  not  know  of  a  sale  by  auction  of  the  property, 
and  did  not  give  notice  of  his  charge  upon  it. 


These  are  the  only  circumstances  that  relate  to  the 
conduct  of  Mr.  Finch,  and  the  result  is,  that  I  see 
nothing  whatever  to  disentitle  him  to  what  I  consider 
to  be  his  rights  as  first  mortgagee.  There  is  only  one 
other  question  remaining,  which,  at  one  time,  1  thought 
would  be  a  question  of  greater  difficulty  and  import- 
ance than  I  think  it  is,  on  a  more  careful  consideration 

of 
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1854.  of  the  case.  It  is  this :— this  estate  was  liable  to  three 
legacies  of  2,000/.  each,  which  were  payable  within  one 
year  after  the  death  of  Lady  Shaw^  subject  to  which 
Sir  John  JT.  Shaw  was  entitled  to  the  estate  in  fee 
simple.  Lady  Shaw  was  alive  when  the  mortgage  was 
made  to  Mr.  Finch,  consequently,  he  could  only  acquire 
the  title  of  Sir  John  K.  Shaw  subject  to  those  lega- 
cies, which  were  prior  incumbrances  upon  the  property. 
Lady  Shaw  died  on  the  10th  of  October,  1847,  the  lega- 
cies were,  tlierefore,  payable  on  the  10th  of  October, 
1848,  and  the  executors  sold  the  property  for  the 
purpose  of  paying  those  legacies;  Mr.  Colyer  says, 
*^  I  took  the  title  from  the  executors,  and  they  were 
entitled  to  convey  a  perfectly  good  fee  simple  estate 
for  the  purpose  of  paying  these  legacies ;  although  the 
estate  sold  for  above  8,000/.,  yet  still  that  was  not  too 
large  a  margin;  and,  at  all  events,  they  are  entitled  to 
make  a  perfectly  good  title,  and  to  convey  the  estate." 
One  of  the  executors  was  Sir  John  K,  Shaw  ;  and  when 
the  conveyance  was  made,  he  joined  in  his  representative 
character  as  executor  of  the  will,  with  the  other  exe- 
cutor, and  he  joined  also  in  his  own  character  of  owner 
of  the  estate.  I  am  of  opinion  that  this  is  not  material, 
for  this  estate  was,  together  with  several  other  proper- 
ties, charged  with  the  legacies.  Of  all  that  property  Sir 
John  K.  Shaw  was  the  owner  in  fee  simple,  subject  to 
the  legacies.  As  between  himself  and  Mr.  Finch,  I 
entertain  no  doubt,  but  that  Mr.  Finch  would  have  been 
entitled  to  marshal  the  charge,  and  to  say,  as  against 
Sir  John  K.  Shaw,  ^^  you  having  granted  me  a  mortgage 
upon  a  portion  of  the  property  charged  with  the  lega- 
cies, I  am  entitled  to  have  the  legacies  first  paid  out  of 
the  other  property  charged  with  them.  I  do  not  dispute 
that  this  estate  is  subject  to  the  charges  upon  it,  and  if 
the  rest  of  the  land  charged  with  these  legacies  is  not 
sufficient  to  pay  them,  then  you  can  come  upon  this 

property, 
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property,  but  not  if  the  rest  is  sufficient  for  this  pur- 
pose: you  cannot,  by  throwing  the  legacies  upon  the 
particular  portion  you  have,  in  fact,  mortgaged  to  me, 
commit  a  fraud  upon  me,  and  thereby  deprive  me 
entirely  of  the  security  you  have  given  me  by  a  mort- 
gage upon  your  estate."  I  entertain  no  doubt  that 
this  correctly  states  the  equities  between  them.  That 
being  so,  I  am  of  opinion  that  Sir  John  K.  Shaw  can 
only  put  Mr.  Cqlyer  in  the  place  in  which  he  himself 
stood  with  respect  to  it,  and  the  legal  estate  being  out- 
standing in  Mr.  Finch,  and  he  having  sold  an  equitable 
estate  only  to  Mr.  Colyer^  he  takes  it  with  the  equities 
to  which  it  is  subject,  one  of  which  equities  is,  that 
Mr.  Finch  is  entitled  to  be  paid  out  of  the  estate  after 
the  legacies  are  paid,  provided  the  whole  estates  charged 
with  the  legacies  are  sufficient  to  pay  both  the  legacies 
charged  thereon,  and  the  mortgage  made  to  Mr.  Finch. 


1854. 


No  inquiry  is  asked  on  this  subject,  and,  during  the 
argument,  it  was  admitted,  that  the  property  is  more 
than  sufficient  to  pay  all  the  legacies  and  the  mort- 
gage. If  that  were  not  so,  other  questions  might 
arise  which  I  do  not  think  it  necessary  to  refer  to  or 
mention :  there  is  sufficient  complication  in  this  case, 
without  suggesting  questions,  which  are  not  necessarily 
raised  by  the  facts  before  me.  In  this  state  of  the  case, 
I  am  of  opinion,  that  Mr.  Colyer^s  case  fails  in  every 
point.  His  case  is  one  of  peculiar  hardship,  he  is  the 
victim  of  a  fraud  committed  by  the  vendor,  who  con- 
cealed the  prior  incumbrance  upon  the  estate ;  but,  as 
between  the  two  innocent  persons,  I  am  of  opinion,  for 
the  reasons  I  have  stated,  that  the  loss  occasioned  by 
this  fraud  must  fall  on  the  person  on  whom  the  fraud 
v^as  committed,  and  not  on  the  prior  incumbrancer,  who 
is  entitled  to  the  full  benefit  of  the  securities  he  has  ob- 
tained. 
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tained.  The  result  is,  that  in  the  case  of  Finch  v.  Shaw, 
I  must  make  the  usual  decree  of  foreclosure,  and  in  the 
cross  suit  I  must  dismiss  the  bill  with  costs. 

Note. — An  appeal  to  the  House  of  Lords  is  pending. 


1853. 

May  6. 

1854. 

Jufy  31. 

According  to 
the  recent 
practice,  the 
Court  disap- 
proves of  toe 
appearance  of 
parties,  on  the 
bearing  of  a 
petition, 
though  served, 
vrhere  their 
appearance  is 
unnecessary, 
and  their  costs 
will  be  dis- 
allowed. 


DAY  V.  CROFT. 


Re 

Hertford 

Charity. 

May  4,  1852. 


rpHE  suit  was  for  the  administration  of  an  estate,  and 
a  considerable  number  of  annuitants  were  interested 
in  the  residue  (if  any),  in  the  event  of  the  testator's 
daughter  having  no  children.  These  parties  had  always 
been  served  with  the  petitions  relating  to  the  estate,  and 
they  attended  taking  the  accounts  (a). 

A  petition  was  presented  relating  to  the  exchange  and 
enclosure  of  lands,  the  value  of  which  was  under  1,000/. 
On  the  petition  being  heard,  the  PlaintiiFand  the  trustees 
alone  appeared,  but  on  drawing  up  the  order  the  residuary 
legatees,  who  had  been  served,  required  their  costs  to  be 
inserted  in  the  order.  Mr.  Bedwell,  the  Registrar,  re- 
refused  to  insert  them  (&),  and  the  matter  was  mentioned 
to  the  Court,  when  a  case  of  Re  Hertford  Charity  before 
Lord  St,  Leonards,  May,  1852,  was  referred  to  (c).  The 
costs  of  the  appearance  of  all  these  parties  were  very 
considerable. 

The  Master  of  the  Rolls  refused  the  costs,  and  his 
order  was  afterwards  affirmed  by  the  Lords  Justices. 

^  In 

(a)  See  14  Beav,  29. 

(6)  See  the  15  &  16  Vict.  c.  86,  s.  42,  which  came  into  operation 
on  the  Ut  November y  1852. 

(c)  The  following  is  the  Registrar's  note  of  this  case : — 
Walker^  for ,  asks  costs. 

Ctir.—  Walker's  clients  not  to  have  any  costs.  They  had  no  right 
to  appear  although  served. 
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In  the  same  case,  on  a  subsequent  occasion  {July       1854. 
31st,  1864), 


Mr.  J,  JET.  R.  Chichester f  on  the  part  of  an  annuitant 
and  contingent  residuary  legatee,  moved  to  discharge  an  j^y  31^ 
order  with  costs,  which  had  been  made  upon  petition  in 
this  cause,  on  the  ground  that  it  had  not  been  served  on 
him,  and  had  been  made  in  his  absence.  He  contended 
that,  as  the  matter  related  to  a  dealing  with  the  real 
estate,  it  could  not  be  made  in  the  absence  of  any  of 
the  parties  interested  therein.  He  relied  on  Day  v. 
Croft  ifl). 

The  Mastbb  of  the  Rolls. 

I  will  not  vary  the  order  for  non-service,  but  you 
may  make  any  application  on  the  merits  you  may  be 
advised,  and  show  that  the  order  was  wrong. 


The  motion  was  afterwards  refused, 
(a)  14  Beat.  29. 


In  re  CHRISTMAS.  My  31. 

f\^  the  1 1th  of  Mayy  an  order  was  made  with  costs,  A  notioe  to 

^^  that  a  solicitor  should  deliver  his  bill  of  costs  with-  J^CT^wr^ 

in  four  days,  or  stand  committed.  one  day  for 

the  next,  ii 
regular. 
On  the  same  day,  notice  was  given  for  the  13th,  to     Coetoare 
,  ,  ,  1  .  ,  1.     1  not  given  on 

draw  up  the  order,  and  it  was  drawn  up  accordmgly  on  granting  the 

that  day,  in  the  absence  of  the  solicitor.  four^ay  order. 

Mr.  Rogers  now  moved  to  discharge  or  vary  the  order. 

He  contended,  first,  that  the  notice  to  pass  the  order  was 

VOL.  XIX.  M  M  irregular, 


In  re 
Cbeistmai. 
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irregular,  there  being  but  one  intervening  day  between 
the  notice  and  the  passing. 

[Mr.  Bedwellf  the  Registrar,  being  referred  to  by  the 
Court,  said,  that,  by  the  practice  of  the  office,  notice  of 
drawing  up  an  order  served  on  one  day  for  the  next  was 
regular.] 

Secondly,  it  is  irregular,  on  the  ground  that,  in  the 
case  of  a  four-day  order,  costs  are  never  given. 

Mr.  R.  Palmer  and  Mr.  C  Grrove,  contri,  said  that 
the  whole  object  of  the  solicitor  was  delay,  and  to  throw 
the  case  over  the  long  vacation.  They  cited  In  re  Bain- 
brigge(a);  AUfrey  v.  AUfrey(b);  Hvbbard  v.  Hew- 
lett (c) ;  RahitU  v.  Rabitts  {d);  Peasnall  v.  Ondtart  (e); 
and  argued  that  costs  had  been  properly  given. 

The  Mastbb  of  the  Rolls. 

I  can  have  no  doubt  from  the  information  I  have 
received  from  the  officers  of  the  Court,  and  also  from 
the  case  in  1  Keen,  that  the  four-day  order  does  not 
include  costs.  The  order  must,  therefore,  be  varied  in 
that  respect  (/). 

(a)  11  Beav,  620;  13   Beav.  (e)  1  Keen,  183;  and  see  Re 

108.  Du/atir  and  Biakaiey,  16  Beav. 

(6)  12  Beoo.  420.  113. 

^  2  Madd.  469.  (/)  See  Fomi  of  Order,  Seton 

3  Y.^  Coll.  {Eech.)  69.  on  DecreeM  (2nd  ed.},  642. 


(0 


CASES  IN  CHANCERY.  521 

1864. 


February  iO. 

ATTORNEY-GENERAL  v.  DAVEY.  JprUn. 

Augusts. 

UNDER  trusts  created  in  1509,  some  property,  situate  Lease  of 
in  the  city  of  Norwich,  was  held  on  the  charitable  jJrty*[„P^ 

trusts  after  mentioned.  town  for  5oo 

years,  at  a 
fixed  rent  of 

On  the  I2th  of  May,  1726,  the  property  was  con-  6/.,  set  aside, 

tboticb  a  larse 
veyed  to  ten  feoffees,  by  the  description  of  "  all  that  expenditure 

messuage  with  three  re-entries  in  the  south  part  thereof,  1*^1*^" 

with  a  chamber  thereupon  built,  next  a  common  lane  on  building  and 

the  east  part  thereof,  and  the  moiety  of  a  gable  on  the  ^^^^f^e  ^ 

east  end  of  the  said  chamber,  with  a  chimney  therein  lease. 

fixed  to  the  said  gable,  and  also  one  stone  wall  contain-  ;„  sucb  a  case 

ing  by  estimation  eight  yards  and  a  quarter,  &c.,  as  it  ^®  Statute  of 

then  or  late  lay  for  void  land,  parcel  of  a  tenement,  then  (3  &4  FFi//.  4, 

some  time  in  the  occupation  of  Nicholas  Corpusty,  with  Lpij^y^.  *"" 

easement  of  an  eavesdrop,"  &c.     Upon  trust  that  the     Account  of 

churchwardens  for  the  time  being  should  '*  demise  and  to  proyements 

farm-let  the  aforesaid  messuages,  tenements  and  other  the  <^owed  from 

.  _     _    .  °  /.  1  ,  tbe  accruer  of 

premises,  with  their  appurtenances,  for  such  yearly  rents  tbe  Defend- 
as  to  them"  "should  seem  meet  and  expedient,"  and  an^'s^^e,? 

'^  '  corresponding 

with  the  rents  to  repair  the  parish  church  of  St.  Giles,  account  of 

and  the  messuages,  &c.,  and  apply  the  surplus  in  "sup-  Sirected'from 

port  of  the  other  common  charges  of  the  parishioners  of  tbe  same 

the  said  parish,  as  to  them  should  seem  meet  and  ex-  ^ts  were 

pedient"  g^^J°-     ^ 

'^  As  to  tbe 

period  from 
A  lease  was  made  by  the  feoffees,  dated  the  14th  of  "^^^^^^^^ 
September,   1726,   which,  after  reciting  the  feoffment  is  directed  in 
and  trusts,  proceeded  as  follows  :—  Jharity  iSwe* 


"  And  whereas  the  said  messuages,  tenements  and 
M  M  2  other 
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other  the  premises,  for  want  of  being  repaired,  are 
become  decayed  and  in  a  very  ruinous  condition,  and 
whereas  the  yearly  rent  hereinafter  reserved  for  the 
said  premises  is  the  best  and  most  improved  yearly 
rent,  and  the  most  money  that  can  be  made  and  got 
of  and  for  the  said  premises ;  and  whereas  the  said 
William  Farster  is  disposed  to  lay  out  and  expend 
some  considerable  sum  of  money  in  repairing,  re- 
building and  improving  the  messuages  and  premises, 
and  that  it  may  the  better  answer  his  ends  and  ad- 
vantages in  so  doing,  it  is,  therefore,  thought  neces- 
sary to  grant  him  a  term  of  500  years  in  the  premises." 
The  feoffees  then  demised  the  property  to  William 
Forster  for  500  years,  at  the  annual  rent  of  6/. ;  and 
Forster  covenanted,  during  the  term,  to  *'  maintain 
and  keep  all  and  every  the  houses,  buildings  and  walls, 
that  are  or  shall  be  erected  and  built  upon  the  thereby 
demised  premises,  and  all  other  the  premises  thereby 
demised,  in  good  and  tenantable  repair ;"  and,  at  the 
end  of  the  term,  to  yield  up  the  same  in  like  good 
the  annual  and  tenantable  repair. 


In  1771,  the  executors  of  Forster  sold  the  lease  for 
170/.,  and  the  property  was  again  sold  in  May,  1825. 
The  leasehold  interest  was  now  vested  as  to  separate 
portions  in  the  Defendants,  Davy,  Parkinson  and  Jud- 
son.  Very  considerable  sums  had  been  laid  out  upon 
the  property  in  building  and  in  repairs,  and  it  now  con- 
sisted of  eight  messuages,  which  were  stated  to  be  of 
the  annual  value  of  133/. 


This  information  was  filed  on  the  9th  of  October, 
1852,  at  the  relation  of  one  of  the  churchwardens,  and 
it  insisted,  that  the  lease  of  1726  was  an  improper  and 
improvident  lease,  and  had  been  granted  for  inadequate 
consideration,  and  that  the  granting  of  it,  both  in  re- 
gard 
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gard  to  the  rent  and  the  term^  was  a  breach  of  trust, 
and  ought  to  be  set  aside. 

The  Defendants  insisted  on  the  validity  of  the  trans- 
action and  relied  on  the  laches  in  prosecuting  the  present 
claim,  and  also  on  the  Statute  of  Limitations  of  the  3  &  4 
Will.  4,  c.  27,  in  bar  of  the  suit. 

There  was  some  evidence  on  the  part  of  the  Defend- 
ants, of  considerable  sums  having  been  laid  out  on  the 
premises. 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  in  support  of  the 
information.  A  lease  for  500  years  at  a  fixed  rent  can- 
not be  supported  ;  The  Attorney-Generals.  Pilgrim(a); 
Attorney- General  v.  Foord(b).  They  referred  to  At" 
tomey- General  v.  Magdalen  College  (c)  as  to  the  Statute 
of  Limitations,  and  argued,  thatjhe  3&4  Will. 4,c.  27, 
was  inapplicable,  this  being  a  case  of  landlord  and  tenant, 
and  therefore  not  within  the  statute  (^f). 

Mr.  ShapteTj  for  the  Defendant  Davey, 

Mr.  R.  Palmer  and  Mr.  Barrett,  for  Judson,  and 

Mr.  Speed,  for  Parkinson,  contri. 

There  is  no  positive  law  which  forbids  the  demise  of 
charity  property  for  any  term  ;  even  a  lease  renewable 
for  ever  at  a  fixed  rent  and  fine  has  been  supported  by 
the  highest  tribunal;  Attorney ^ General  v.  Hunger^ 
ford(e).  Not  only  a  lease  for  999  years,  but  an  abso- 
lute 


(a)  12  Bfoo.  67;  2  Hall  ^ 
TwelU,  186. 

(6)  6  Beav,  288. 

(c)  Then  standing  for  judg^ 
ment,  but  linoe  reported,  18  r 


p.  223. 

(d)  Sect.  3. 

(e)  8  Bii.  p.  457;  2  C/.  4  Fin. 
p.  374. 
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lute  alieoatioD  might  be  supported ;  Attamesf^General 
y.  Pilgrim  (a).  That  principle  is  stated  in  the  case  of 
Attorney 'General  v.  Pilgrim^  cited  in  support  of  the 
information.  Lord  Langdale  there  says  (5), — **  The  law, 
as  at  present  understood,  allows  the  alienation  of  charity 
landy  if  made  under  circumstances  which  show,  that  it 
is  fairly  made  and  for  the  benefit  of  the  charity."  Sir 
Thomas  Plumer  laid  down  the  same  principle  in  At- 
tomey-General  v.  Warren.  He  observes  (c): — ^'^The 
principle  that  governs  all  the  cases  is  this,  that  trustees 
are  bound  to  a  provident  administration  of  the  fund  for 
the  benefit  of  the  charity.  There  is  no  positive  law 
which  says,  that  in  no  instance  shall  there  be  an  abso- 
lute alienation." 


Here  the  lease  was  evidently  for  the  benefit  of  the 
charity.  The  property  had  become  "  decayed  and  in  a 
very  ruinous  condition,'*  and  the  rent  was  ''the  best 
and  most  improved  yearly  rent  and  the  most  money 
that  could  be  made  and  got  for  the  premises."  The 
property  appears,  at  that  time,  to  have  consisted  of  a 
chamber,  the  moiety  of  a  gable  with  a  chimney  therein, 
and  one  stone  wall ;  this  was  of  little  value.  The 
lease  was  granted  on  the  faith  of  the  lessee  ^*  repairing 
and  rebuilding,"  and  contains  a  covenant,  on  the  part 
of  the  lessee,  to  keep  and  surrender  the  premises  in  good 
repair.  The  power  to  demise  authorized  any  lease; 
Sheehy  v.  Mvskerry(d). 


2.  The  informant  is  barred  by  the  laches  in  applying 
to  the  Court  to  avoid  the  lease ;  for  after  126  years'  delay, 
it  is  impossible  to  give  those  explanations,  which,  if  the 

transaction 


{a)  12  Beav.  57. 

(h)  Page  60. 

(c)  2  Swan.  p.  302. 


{d)  1  Hoiut  of  Lordi  Cos.  p. 
576. 


CASES  IN  CHANCERY. 


626 


transaction  were  recent,  would  be  capable  of  being 
afforded;  Senhouse  v.  EaTle{a)\  Attorney- General  v. 
Warren  (ft). 

3.  The  remedy  is  barred  by  the  Statute  of  Limitations, 
3  &  4  Will.  4,  c.  27,  ss.  24,  26. 

4.  There  is  proof  of  an  outlay  in  1822  of  1,000/.  and 
of  previous  expenditure.  The  Defendants  are,  at  all 
events,  entitled  to  an  inquiry  as  to  these  and  an  allow- 
ance for  lasting  improvements. 


1854. 


The  Master  of  the  Rolls. 

It  appears  to  me,  that  this  case  will  depend  on  the 
question  raised  as  to  the  Statute  of  Limitations.  Assum- 
ing that  the  statute  does  not  apply,  I  think  that  it  is 
impossible  to  support  the  lease.  I  assume  that  such  a 
transaction  is  not  necessarily  void  in  all  cases,  and  that 
it  may  be  supported  where  the  Court  sees  that  it  was 
manifestly  for  the  benefit  of  a  charity.  But  to  say, 
that  the  alienation  for  600  years  of  charity  property 
situate  in  an  advantageous  position,  in  a  prosperous 
city  like  Norwich^  could  be  advantageous  to  a  charity, 
is  a  proposition  which  cannot  be  maintained.  A  power 
to  trustees  to  demise  ^'  at  such  rents  as  to  them  should 
seem  expedient,"  would  support  a  lease  for  a  reason- 
able time,  or  even  for  a  considerable  time,  in  considera- 
tion of  the  improvement  of  the  property ;  but  a  lease 
for  600  years  must  clearly  be  injurious  to  the  charity,  and 
such  as,  in  the  fair  discharge  of  their  duty  to  the  charity, 
the  trustees  ought  not  to  grant,  and  which  it  is  im- 
possible for  this  Court  to  support. 

I  will  make  no  final  order  in  this  case  until  I  have 


(a)  Amb.  285. 


{b)  2  Swan.  p.  305. 
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disposed  of  the  other  case  of  the  Attamejf^Oeneral  r. 
Magdalen  College;  but,  assuming  that  the  statute  does 
not  apply,  I  shall  direct  an  inquiry  in  chambers  of 
what  the  charity  land  consists,  and  an  inquiry  whether 
any  and  what  lasting  improvements  have  been  made, 
and  what,  if  anything,  ought  to  be  allowed  in  respect 
thereof. 


April  21.  The  Master  of  the  Rolls  having  delivered  judgment 

in  the  Attomey-General  y.  Magdalen  College^  the  case 
was  again  mentioned,  when 

The  Master  of  the  Rolls  said, 

This  is  a  case  in  which  the  Defendant  has  be^n  in 
possession  of  property  under  a  lease  granted  138  years 
ago,  and  the  information  is  filed  to  set  it  aside,  and,  but 
for  the  terms  of  the  lease,  there  is  no  direct  notice  of 
the  claims  of  the  charity. 

The  information  is  the  first  notice  to  the  lessee  of  the 
lease  being  impeached,  there  is  no  report  of  the  Charity 
Commissioners,  and  no  determination  to  hold  in  spite  of 
the  rights  of  the  charity.  Besides  this,  the  statute  of 
the  3  &  4  Win.  4,  c.  27,  presented  a  very  serious  ques- 
tion, which  certainly  had  never  been  decided.  I  think 
it  was  fit  and  proper  for  the  Defendants  to  raise  the 
question,  and  that  it  is  impossible  to  carry  back  the  ac- 
count further  than  the  filing  of  the  information.  I  also 
think  it  impossible  to  visit  them  with  the  costs  incurred 
in  the  protection  of  their  property,  which  was  held  by 
them  under  a  derivative  title  created  by  the  improper 
acts  of  persons  holding  the  charity  property,  and  I  shall 
therefore  follow  the  practice  adopted  on  former  occa- 
sions 
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sions  and  give  no  costs  against  the  Defendants,  and 
limit  the  account  to  the  period  elapsed  from  filing  the 
information.  The  informants  must  have  their  costs  out 
of  the  property,  because  it  has  been  recovered  by  their 
exertions. 


These  charity  cases  differ  from  ordinary  cases,  where, 
in  regard  to  the  Plaintiff's  claims  and  the  Defendant's 
resistance,  one  must  be  in  the  right  and  the  other  in  the 
wrong,  and  the  Court  makes  the  party  in  the  wrong  pay 
the  costs.  In  cases  of  charity,  certain  portion  of  the 
charity  property  being  taken  from  the  Defendant  is  ap- 
plied in  paying  the  costs  of  the  person  by  whose  exer- 
tions it  has  been  recovered,  where  the  Court  considers 
the  conduct  of  the  Defendant  such  as  not  to  subject 
him  to  the  informant's  costs. 


By  the  minutes  of  the  decree,  both  the  account  of 
rent  and  the  inquiry  as  to  lasting  improvements  was 
carried  back  to  the  filing  of  the  information. 


On  the  motion  of  Judson^  the  account  of  the  rents  of  Avgtui  3. 
his  portion  was  carried  back  to  the  30th  of  March,  1826, 
and  the  corresponding  inquiry  as  to  substantial  improve- 
ments to  the  same  period.  As  to  the  other  Defendants, 
the  two  inquiries  were  limited  to  the  filing  of  the  infor- 
mation. 

Hie  Master  of  the  Rolls  thought  this  unobjection- 
able, and  observed,  that  the  date  to  which  the  account 
was  carried  back  in  charity  cases  differed.  In  an  ag- 
gravated case  it  was  directed  from  the  date  of  the  lease, 
in  other  cases  from  the  Commissioner's  report,  but  gene- 
rally from  the  filing  of  the  information. 
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Jugutt  4. 


SAWARD  V.  M'DONNELL. 


Application       "D^  order  on  appeal,  dated  the  5tb  of  June,  1839,  it 
matter  oTgreat  "^  ^^^  referred  to  the  Master  to  inquire  of  what  the 


intxieacy  from  property  consisted  which  was  comprised  in  two  in- 
Offioeinto  dentures  of  settlement,  and  what  had  been  received 
bOTL^'fi^dT"  '"  respect  of  such  property,  and  whether  it  was  subject 
with  cotta.  to  any  and  what  charges  and  in  whom  the  same  were 
vested. 

On  the  7th  of  June,  1854,  the  Master,  at  the  request 
of  the  Plaintiff's  solicitors,  certified,  that  such  accounts 
extended  over  twenty  years,  and  were  so  heavy  and  com- 
plicated, that  only  an  experienced  Accountant  could,  in 
his  opinion,  properly  investigate  and  unravel  them  ;  and 
as  such  investigations  would,  in  addition  to  that  diffi- 
culty, be  also  attended  with  great  delay  and  expense, 
he  was  of  opinion  that  it  was  a  fit  matter  to  be  referred 
to  an  Accountant,  and  could  only,  by  such  assistance, 
be  brought  to  any  result. 

The  Plaintiffs  now  presented  a  petition,  praying,  that 
in  lieu  of  the  Master  proceeding  to  a  report,  upon  the 
reference  directed  to  him,  the  certificate  of  the  Master 
might  be  confirmed  or  adopted,  and  that  the  further 
prosecution  of  this  suit  might  be  proceeded  with  in 
chambers,  and  that  all  necessary  directions  might  be 
given  for  obtaining  the  assistance  of  an  Accountant, 
and  of  all  other  scientific  or  needful  persons,  and  for 
determining  all  matters  at  issue  in  the  suit. 

Mr.  Tarriano,  in  support  of  the  petition,  referred  to 

Mildmay 
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Mildmay  ▼.  Methuen{(i\\  Morrell  v.  Tinkler  (6), in  which 

the  Court  had  ordered  a  matter  involving  intricate  ac* 

coants  to  be  transferred  from  the  Master's  office,  where        ^Z.^^^ 

the  advantage  of  an  Accountant  could  not  be  had  under   McDonnell. 

the  16  &  16  Viet.  c.  80,  into  Judge's  chambers;  and 

Fowler  v.  Fowler  (c). 


The  Master  of  the  Rolls  refused  the  application 
and  dismissed  the  petition  with  costs. 


(o)  1  Drew.  216. 
(6)  9  Hare,  App.  50. 


(c)  Before  V.  C. 
9th  Febnuuy,  1854. 


KindertUyf 


Note. — The  Masters  may  now  obtain  the  awUtance  of  an  Ac- 
oountant;  17  &  18  Vkt.  c.  100,  a.  6. 


Re  COSSET'S  Settlement. 

Atiguti4. 
IDY  a  settlement  made  in  1804,  on  the  marriage  of  Aaettlement 
^    Mathew  Gosset  and  Laura  his  wife,  1,000/.  East  J^^*^'),^ .d- 
India  Stock,  6,900/.  3/.  per  cent.  Reduced  Annuities,  Tancement, 
and  163/.  Long  Annuities,  were  vested  in  trustees,  in  appointment, 

trust  for  Mr.  and  Mrs.  Gosset.  for  their  respective  lives,  and  a  hotchpot 

1      A         1        1  /.    t  clause,  apph- 

and  after  the  decease  of  the  survivor,  upon  trust  to  cable  to  the 

transfer  the  funds   to  the  children   of  the  marriage,  £X'i?''* 

*^  in  such  shares,  proportions,  manner  and  form,  as  Mr.  Part  of  the 

and  Mrs.  Gosset^  by  deed,  or  as  the  survivor  of  them,  ha^jng  been 

by  deed  or  will,  should  appoint,  and  in  default  of  ap-  *«^®n  ^^  ^^ 
^  ^^        *  ^  ^    the  settlement 

pomtment  and  paid  over 
to  a  child, 
without  stating  under  which  power.     Held,  that  it  was  primdfaeie  attributable  to  the 
advancement  clause,  and  that  this  was  confirmed  by  subsequent  memoranda  in  the 
handwriting  of  the  donee  of  the  power. 

A  tenant  for  life  had  a  power  to  appoint  to  children.  B^  a  poet-nuptial  settlement, 
to  which  his  married  daughter  and  her  husband  were  parties,  tie  ap|K>inted  the  rever- 
sionary interest  of  stocks  to  the  daughter  and  her  husoand  and  children.  Held,  that 
the  appointment  to  the  husband  and  grandchildren  was  valid. 
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1854.       pointment,  or  8o  far  as  no  such  appointment  should 

^'^^'^      extend y  to  and  amongst  all  and  every  the  children  of 

GoflfET'f      ^^^  marriage/'  equally.    The  settlement  contained  no 

Settlement     hotchpot  clause,  as  to  the  appointed  shares.    There  was 

a  power  for  the   trustees,  but  in  the  lifetime  of  the 

tenants  for  life,  with  their  **  consent  in  writing,  to  pay 

and  apply  any  sum  or  sums  of  money,  not  exceeding 

one-half  of  such  child's  then  apparent  share  of  the  trust 

funds,  to  and  for  his  or  her  advancement  in  the  world, 

the  sums  advanced  to  be  taken  as  part  satisfaction  of 

such  child's  share  in  the  trust  premises,  for  whom  the 

advance  should  be  made." 

There  were  three  children  of  the  marriage ;  Lauroj 
who  married  Mr.  Currie ;  Helen,  who  married  Mr. 
Daniel,  and  a  son,  Oeorge  Bagot  Gosset.  In  1829,  on 
the  marriage  of  Laura,  200/.,  part  of  the  Reduced  An- 
nuities, were,  with  the  consent  of  Mr.  and  Mrs.  Gossel, 
sold  out  and  paid  to  her  by  the  trustees,  "  for  her  benefit 
and  advancement,"  and  by  an  indenture,  dated  the  3rd 
of  September,  1829,  Mr.  and  Mrs.  Gosset  duly  appointed 
one-third  of  the  trust  funds  to  Laura  (subject  to  their 
own  life  estates).  This  one-third  was  settled  by  an  in- 
denture of  even  date. 

After  the  marriage  of  Helen  with  Mr.  Daniel,  a  post- 
nuptial settlement  was  executed,  dated  21st  of  March, 
1831.  It  was  made  between  Mr.  and  Mrs.  Gosset,  of 
the  first  part,  Mr.  Daniel  and  Helen  his  wife,  of  the 
second  part,  and  two  trustees  of  the  third  part,  and 
thereby  Mr.  and  Mrs.  Gosset  appointed,  that  the  trustees 
of  the  deed  of  1804,  should  stand  possessed  of  one- 
third  of  the  trust  funds,  in  trust  to  sell  2002.,  3/.  per 
cent.  Reduced  Annuities,  part  thereof,  and  pay  the  pro- 
duce to  Mrs.  Daniel  or  Mr.  Daniel,  for  her  use  and 

benefit. 


In  re 
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benefity  and  stand  possessed  of  the  residue  of  the  said 
one-third  (subject  to  the  life  estates  of  Mr.  and  Mrs. 
Oosset),  in  trust  for  Mr.  and  Mrs.  Daniel,  successivelyi     Qossbt*! 
for  life,  and  afterwards  for  their  issue.  SeiUement 

At  several  times  in  the  years  1830,  1831  and  1834, 
and  during  the  joint  lives  of  Mr.  and  Mrs.  Gosset,  four 
several  sums  of  360/.,  34/.  Os.  6^.,  432/.  I6s.  2d.  and 
1,000/.,  3/.  per  cent.  Reduced  Annuities,  (part  of  the 
trust  funds,^  were  sold  out,  and  the  produce  was  paid  to 
George  Bagot  GosseU  There  was  no  evidence  of  the 
mode  of  effecting  these  sales,  but  there  was  a  memo- 
randum, dated  the  10th  o(  December,  1831,  duly  exe- 
cuted by  Mr.  Gosset,  and  indorsed  on  the  deed  of  set- 
tlement of  the  21st  o(  March,  1831,  by  which  it  was 
stated,  that  those  four  sums  had  been  sold  by  the  direc- 
tion and  appointment  of  himself  and  Mrs.  Gosset,  and 
that  the  produce  was  paid  to  their  son  George  B.  Gosset, 
but  paid  (as  was  also  stated)  or  advanced  for  his  benefit 
or  advancement*  There  was  also  a  memorandum  book 
in  the  handwriting  of  Mrs.  Gosset,  in  which  were  various 
entries  with  reference  to  the  trust  funds  in  her  settle- 
ment, and  among  others  one  headed  G.  B,  G.,  in  which 
the  four  sums  above  stated  were  entered,  as  sold  at  the 
several  dates  mentioned,  and  there  were  these  words, 
"  One-third,  2,300/.  originally,  of  which  now  remains 
only  482/.  13«.  7d.   Sold  for  his  advancement  the  rest" 

No  appointment,  except  as  already  stated,  was  made 
by  Mr.  and  Mrs.  Gosset,  jointly,  or  by  Mrs.  Gosset 
alone.  Mr.  Gosset  died  in  1842,  and  Mrs.  Gosset  in 
1854,  and  thereupon  the  trust  funds,  settled  by  the  deed 
of  January,  1804,  became  divisible. 

Doubts  having  arisen  as  to  the  rights  of  the  parties, 

the 
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the  trust  fiinds  were  paid  into  Court  under  the  Trustee 
Relief  Act.    The  trustees  of  Mr.  and  Mrs.  Currie's  set- 

In  rt 

Go88bt'i      tlement  now  presented  a  petition,  praying  a  distribution 
Settlement     of  the  fund. 


Mr.  Follett  and  Mr.  Messiier,  for  the  Petitioners. 
The  several  sums,  amounting  to  1,800/.,  of  the  trust 
monies,  received  by  the  son,  were  either  all  appointed 
or  must  be  taken  as  advancements  to  him,  under  the 
power  of  advancement  contained  in  the  settlement. 
The  intention  is  sufficiently  indicated  by  the  memoranda, 
signed  by  Mr.  and  Mrs.  Gossei;  AUaway  v.  Alhway  (a) ; 
2  Sugden  on  Powers  (b).  As  there  is  no  hotchpot  clause 
in  regard  to  the  appointed  shares,  the  unappointed  fund 
is  divisible  equally  between  the  three  children,  and  the 
son  must  bring  the  advances  of  1,800/.  into  hotchpot. 

Mr.  R.  Palmer  and  Mr.  Giffard,  cited  Wombwell  v. 
Hanroit  (c). 

Mr.  Jtaupell  and  Mr.  6.  Z.  Bussell,  for  Mr.  Daniel. 
Although  neither  the  husband  nor  the  children  of  Mrs. 
Danielj  were  objects  of  the  power  contained  in  the  set- 
tlement of  1804,  yet  the  appointment  in  their  favour, 
contained  in  the  deed  of  1831,  can  be  supported.  ''  It 
is  settled,  that  in  equity,  a  valid  appointment  may  be 
made  to  persons  not  objects  of  the  power,  with  the  ap- 
probation of  the  real  object  of  the  power.  Therefore,  if, 
upon  the  marriage  of  a  child,  the  parent,  by  the  mar- 
riage settlement,  under  a  power  to  appoint  to  children, 
appoint  to  the  issue  of  the  marriage,  the  appointment 
would  be  supported  inequity,  not  as  a  good  appointment 
to  the  issue  of  the  marriage,  but  as  an  appointment  to 

the 

(a)  4  Bru.  ^  War.  p.  391.  (c)  14  Bern.  143. 

(h)  Page  125  (6tb  ed.). 
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the  child  himselfy  and  a  Bettlement  of  it  by  him ;  nor  is        1854. 
it  essential  that  such  a  settlement  should  be  made  upon      v^■^^««<^ 
marriage.    The  principle  is,  that  the  act  operates,  first,  as      Gombt'i 
an  appointment ;  and  secondly,  as  a  settlement  by  the    Settlement, 
appointee.    Therefore,  an  appointment  of  personalty  to 
the  children  of  a  married  daughter,  who  is  herself  the 
object  of  the  power,  is  valid,  if  made  with  the  concur* 
rence  of  the  husband,  for  a  husband  can  dispose  of  such 
property  of  his  wife  in  expectancy  against  every  one 
but  the  wife  surviving ;"  2  Sugden  on  Powers  (a) ;  Roui^ 
ledge  v.  Dorril(b);  White  v.  St.  Barbe{c);   Tucker  v. 
Sanger  (d). 

Mr.  Lloyd  and  Mr.  Osborne,  for  Mrs.  Daniel. 

Mr.  W.  H.  Clarke  ^nA  Mr.  Cairns,  for  the  representa- 
tive of  the  son.  The  appointment  of  the  1,8002.  to  the 
son  was  valid,  though  not  made  by  deed ;  and  the  Court, 
in  favour  of  a  child,  will  supply  the  necessary  forma* 
lities.  The  memoranda,  signed  by  Mr.  and  Mrs.  Gosset, 
prove  their  intention  of  appointing,  and  as  the  trustees 
had  oo  power  to  pay  the  1,800/.  without  their  assent, 
it  must,  if  necessary,  be  assumed  to  have  been  given. 
The  memoranda,  signed  by  the  tenants  for  life,  and  which 
diminished  their  life  interest,  are  evidence,  both  as  against 
them  and  every  one  claiming  under  the  settlement  of 
1804,  the  acts  of  a  deceased  party  against  his  interest 
being  admissible  evidence.  The  parents  were  parties  to 
the  payment  of  the  1,800/.  to  their  son,  and  **  whatever 
solemnities  are  required  by  the  power,  yet  a  sale  of  the 
funds  and  payment  of  the  produce  to  the  object  of  the 
power,  at  the  request  of  the  donee,  is,  in  equity,  tan- 
tamount to  a  valid  legal  •  appointment ;"  2  Sugden  on 

Powers 

(a)  Page  2S1  (6th  ed.).  (d)  13  Price,  607 ;    M'Ckl. 

(6)  2  FM.jtifi.357.  424. 

(c)  1  Vc$.  6f  B.  399. 
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1864.       Powert{a) ;  RautUdges.  DarriHb);  where  3002.  had  been 
^^^^^^^^      paid  to  an  object  without  any  appointment  by  deed. 

In  re 
Oowbt'i 
Settlement        The  appointment  by  the  deed  of  1831,  to  the  husband 

and  children  of  Mrs.  Daniel  (who  were  not  objects  of 
the  power),  is  invalid.  It  cannot  be  treated  as  an  ap^- 
pointment  to  Mrs.  Daniel  and  a  subsequent  settlement 
by  her  or  her  husband,  for  the  subject  being  a  rever- 
sionary interest  in  a  chose  in  action,  her  husband  had  no 
power  over  it  as  against  bis  wife  surviving,  and  the  vali- 
dity of  the  appointment  could  not  be  kept  in  suspense, 
until  the  event  had  shown  who  was  the  survivor  of  the 
husband  and  wife;  it  must  be  determined  at  the  time  of  the 
appointment.  Again,  as  a  married  woman,  Mrs.  Daniel 
could  not  contract  or  enter  into  any  binding  arrange- 
ment respecting  her  reversionary  interest.  In  White  v. 
St.  Darbe,  the  fund  was  not  reversionary  (c),  and  the 
other  cases  do  not  apply,  for  there  was  the  consent  of 
the  object  of  the  power  to  the  settlement  on  persons 
not  objects  of  the  power.  Here,  there  is  none.  Lastly, 
there  is  an  evident  intention  on  the  whole,  that  every- 
thing received  by  the  children  out  of  the  trust  funds 
should  be  brought  into  hotchpot 


The  Master  of  the  Rolls. 

The  desire  of  the  Court,  in  all  these  cases,  is  to  carry 
into  effect  the  original  scope  of  the  settlement,  and  to 
make  an  equal  division  among  children.  But,  upon  the 
various  points  which  have  arisen,  my  view  is  this : — In 
the  original  settlement,  there  is  a  power  of  advancement 

and 

(a)  Page  126  (6th  ed.)  a  husband  over  his  wife's  revei^ 

(6)  2  Vet,jun.  357.  sionary  interest  in  a  ckote  in  oc- 

(c)  This  was  a  mistake;  the  tion  were  not,  however,  so  well 

interest  was  reversionary.     See  understood  then  as  at  the  present 

1  Fet.  4-  B.  400.    The  rights  of  time. 
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and  a  power  of  appointment^  and  the  power  of  advance-        1854. 
ment  directs,  that  everything  advanced  to  the  children      ^-^/"^ 
shall  be  brought  into  hotchpot^  but  this  does  not  apply  to      Gosset's 
the  power  of  appointment.     I  am  of  opinion  that  a  dis-     SettlemenL 
tinction  must  be  made  between  the  two  powers.     Now, 
an  advancement  has  a  definite  meaning,  distinct  from 
an  appointment.    It  means  that  a  certain  portion  of  the 
fund  is  actually  taken  out  of  the  settlement  altogether, 
and   paid    over  to  the  object  of  the  power.     But  an 
appointment  deals  only  with  the  reversion  of  the  fund, 
leaving  the  previous  life  interests  untouched. 

I  entertain,  also,  no  doubt  whatever,  that  this  Court 
would  supply  a  defect  in  an  appointment  in  iavour  of  a 
son,  but  I  look  in  vain  to  see  any  attempt  at  making 
such  an  appointment.  The  memorandum  indorsed  by 
the  father  upon  the  deed  says,  that  the  money  was 
paid  by  the  direction  and  appointment  of  the  within- 
named  Mathew  Gosset  and  Laura  his  wife;  that  these 
four  sums,  amounting  to  1,800/.,  wjere  paid  or  advanced 
for  the  benefit  or  advancement  of  George  Bagot  Gosset, 
The  entry  in  the  book  by  Mrs.  Gosset  also  esta- 
blishes the  same  proposition,  she  expressly  states,  that 
these  sums  were  applied  for  his  advancement^  under  a 
power  which  she  recites  at  the  top  of  the  page,  and  which 
the  trustees  of  the  settlement  certainly  had,  for  making 
that  advancement  to  him.  Therefore,  when  there  is  a 
power  of  advancement  and  a  power  of  appointment,  and 
the  rights  of  the  parties  under  the  two  are  distinct  and 
different,  so  that  the  question  arises  as  to  which  power 
the  payment  of  these  sums  is^to  be  referred,  I  think 
there  is  no  question  but  that  the  Court  must  attribute  it 
to  that,  to  which  it  is  obviously  primA  facie  applicable, 
namely,  to  the  power  of  advancement,  and  not  to  the 
power  of  appointment;  especially  when  this  is  confirmed 
by  the  memoranda  of  both  the  father  and  mother,  and 

VOL,  XIX.  N  N  there 
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1854.       there  is  no  instrument  or  docnment  attempting  or  par- 
^^^>/^^      porting  to  execute  the  power  .of  appointment  in  favour 

GiwCT'.      of  the  son. 
Settlement. 

I  should  undoubtedly  follow  the  case  of  Routkdge  r. 
Dorrilf  but  that  case  does  not  lay  down,  as  a  proposi- 
tion,  that  when  a  question  arises  as  to  the  different 
rights  of  children,  under  powers  of  advancement  and 
appointment,  the  sum  of  money  paid  to  a  child  out  of 
the  trust  funds  is  to  be  attributed  to  an  appointment 
rather  than  to  an  advancement  If  there  had  been  a 
power  of  appointment  only,  a  sum  of  money  actually 
advanced  and  paid  to  a  child  must  necessarily  be  treated 
as  an  appointment  ji^ro  tanto,  I  am  therefore  of  opinion 
that  these  sums  paid  to  the  son  must  be  treated  as  ad- 
vancements to  him. 

I  think,  also,  that  the  sum  of  200/.,  paid  on  Mrs* 
Curriers  marriage,  was  an  advancement  to  her,  and  that 
the  other  200/.  was*  an  advancement  to  Mrs.  Daniel. 
It  was  directed  to  be  paid,  by  the  trustees  of  the  settle- 
ment, for  the  absolute  use  and  benefit  of  the  wife  or  the 
husband,  to  be  applied  by  them,  and  I  think  that  that 
must  be  taken  as  an  advancement. 

I  am  of  opinion,  also,  that  Mrs.  DanieTs  settlement 
is  perfectly  good  and  vaKd.  I  do  not  follow  the  con- 
chision  to  which  Mr.  Cairns  would  endeavour  to  lead 
me,  of  there  being  a  distinction  between  this  case 
and  White  v,  St.  JBarbe,  from  the  circumstance  that, 
in  that  case,  the  settlement  was  dealing  with  an  ac- 
tual existing  fbnd  in  possession,  while  here  the  parties 
were  dealing  with  a  reversionary  fund,  subject  to  the 
.  life  interest  of  the  fttther  and  mother.  In  this  case 
I  entertain  no  doubt,  that  if  the  father  and  mother  had 
thought  fit  to  make  an  appointment  of  this  fund  to  the 

wife, 
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wife^  for  her  separate  use,  she  might,  the  day  after,  have  1864. 
settled  it  on  herself  and  the  children  of  the  marriage,  ^— ^v-*-' 
in  the  manner  she  has  done.  I  entertain  no  doubt^  Ooisbt'i 
also,  that  if  they  had  appointed  it  to  her  absolutely,  Settlement 
without  saying  to  her  separate  use,  so  that  it  would 
have  become  vested  in  the  husband,  the  husband  might 
have  made  a  settlement  in  fiivour  of  the  children  of  the 
marriage,  which  would  have  be^n  valid  as  against  him, 
although  it  might  not,  under  all  circumstances,  have 
been  valid  as  against  her,  after  the  fund  had  fallen  into 
possession.  In  fact,  the  cases  cited  only  establish  this 
proposition  :^that  what  may  be  done  by  two  deeds, 
shall  not  fail  because  it  is  done  by  one,  where  it  appears 
to  have  been  done  with  the  assent  of  all  parties,  who 
perfectly  knowing  what  their  rights  were,  endeavoured 
to  carry  them  into  effect.  That  is  perfectly  distinct  from 
a  simple  appointment  in  favour  of  a  person  not  within 
the  scope  of  the  power.  I  am  of  opinion  that  Mrs. 
DanieVs  settlement  is  a  good  settlement,  not  merely 
with  respect  to  her  life  interest,  but  with  respect  to  the 
whole  of  the  corpus  of  the  fund  settled. 

The  only  remaining  question  is,  whether  the  hotchpot 
clause  applies.  On  that,  the  settlement  is  perfectly  dis- 
tinct and  clear,  and,  therefore,  upon  the  unappointed 
funds  being  divided,  I  am  of  opinion  that  the  parties 
who  represent  George  Bagot  Gosset,  must  bring  into 
hotchpot  the  sum  of  1,800/.,  which  he  has  received  by 
way  of  advancement,  and  that  Mrs.  Daniel  and  Mrs. 
Currie  must  bring  into  hotchpot  the  200/.  which  they 
have  each  received  on  their  marriage.  The  funds  must 
then  be  divided  into  thirds,  according  to  the  original 
trusts  of  the  settlement 
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The  ATTORNEY-GENERAL  v.  PRETYMAN  (a). 

Augtat  4. 

An  order  wM    fTlHE  lease  of  a   laree  farm  belonging  to  a  charity 

that  the  Mas^  expired  in  February,  1854,  before  which  time  the 

*f'  °f*  charity  solicitors  of  the  Attorney-General  caused  it  to  be  valued. 

sbould  be  at  . 

liberty  to  let  a  The  surveyor  advised,  that  a  lease  should  be  granted  for 

fSIiirnHb?*  ""^^  twenty-one  years,  at  a  net  rent  of  800/.  In  February, 
twenty-one  1862,  Mr,  Mackender,  who,  for  twenty  years,  had  oc- 
of  800/.  a\ev.  ^^p'^^  ^^^  ^^^^  ^^  under  lessee,  agreed  to  take  a  lease 
After  the  lease  on  those  terms ;  whereupon,  on  the  24th  of  July,  1852, 
proved  of,  but    ^^^  Court,  on  a  petition  of  the  Attorney-General,  setting 

before  it  had      q^^  ^^  above  circumstances,  ordered,  that  the  Master  of 

been  executed  '  ' 

by  the  Master,  the  hospital  "should  be  at  liberty  to  grant  a  lease '*  to 

madf  oV  an*in-  ^^'  Mackender  for  twenty-one  years,  at  a  rent  of  800/. 

creased  rent  of  The  lease  was  prepared  and  approved  of,  both  by  the 

tenant,  in  the    '^^^^  ^^d  ^'^o  on  behalf  of  Dr.  Pretyman,  the  Master 

ineanwhile,       of  the  hospital,  and  was  afterwards  executed  by  the 

had  laid  out  .  . 

a  venr  large      lessee.     But  in  December,  1853,  Dr.  Pretyman  objected 

sum  in  arti-      ^  ^j^g  \t9i%e,  on  the  ground  that  the  rent  was  too  low 

ticial  manures  ^ 

for  the  farm,     and  in  some  other  respects.     The  Bishop  of  Lincoln,  the 

held  that  the    P^^^^'^f  &'^c>  raised  some  objections  to  the  terms  of  the 
offer  of  so  great  lease, 
an  increase  of 

be  refused  but  ^^^  Attorney- General  now  presented  a  petition,  pray- 
that  the  old  ing  that  Dr.  Pretyman  might  be  directed  to  execute  the 
tenant  was  en-  ,  .^  <? 

titled  to  an         lease, 
allowance  for 
his  outlay.  On  the  other  hand,  the  Defendants,  Dr.  Pretyman, 

the  Dean  and  Chapter  and  Bishop  of  Lincoln  presented 
a  cross  petition,  stating  that  the  farm  had  recently  been 
surveyed  by  four  land  agents  and  surveyors,  who  had 

valued 
(a)  Reported  4  Bean.  462. 
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valued  the  farm  at  about  1,000/.  a  year,  and  stating, 
that  Mr.  Harrison  was  willing  to  take  a  lease  for 
twenty-one  years,  at  a  rent  of  1,300/.,  the  landlord 
paying  the  tithe  rent-charge  (280/.)  and  the  land  tax. 
They  prayed  liberty  to  grant  a  lease  to  Harrison^  or 
such  other  person  as  the  Court  should  approve  of,  for 
twenty-one  years,  at  the  rent  stated  or  at  such  other 
rent  and  on  such  terms  and  conditions  as  the  Court 
should  approve  of. 


1864. 

The 
Attorney- 
General 

V. 
PRETTMAN. 


In  an  affidavit  filed  by  Mr.  Machender^  he  stated  as 
follows : — 

Since  February y  1862,  when  I  agreed  to  take  the 
farm,  I,  on  the  faith  of  the  lease  agrieed  to  be  granted 
to  me,  have  expended  considerable  sums  of  money  in 
artificial  and  other  manures  on  the  charity  estate,  and 
that  if  I  had  contemplated  having  to  leave  the  farm,  I 
should,  for  two  or  three  years  previous  to  that  date, 
have  spent  but  little  compared  with  what  I  actually 
spent  in  the  improvement  and  management  of  the 
estate. 

"  In  fact,  on  the  faith  of  such  future  lease,  I  from 
the  time  when  I  agreed,  as  already  mentioned,  to  take 
the  farm  on  lease,  up  to  February ^  1864  (when  I  first 
received  intimation  of  the  existence  of  any  doubts  op 
the  subject),  expended  the  sum  of  2,926/.  \2s.  \d. 
(and  the  receipts  for  which  expenditure  are  at  present 
in  my  possession  and  can  be  produced  by  me")  for 
''  artificial  manures  and  improvements,  under  the  idea 
that  I  should  have  the  benefit  and  enjoyment  of  them 
for  years  to  come." 


Mr.  R.  Palmer  and  Mr.  Shapter,  in  support  of  the 
Defendant's  petition,  admitted  that  this  must  not  be 

considered 
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considered  as  a  question  between  Mackender  and  JTor- 
rison,  but  one  relating  solely  to  the  benefit  of  the  charity. 
They  contended  that  an  offer  of  an  increase  of  rent  of 
more  than  220/.  a  year  could  not,  in  the  prudent  manage- 
ment of  charity  property,  be  rejected,  especially  when 
supported  by  the  valuation  of  so  many  land  agents  and 
surveyors. 

Mr.  Terrell,  for  the  Attorney-General,  supported  the 
claims  of  Mr.  Mackender  to  the  lease,  which  had  been 
directed  to  be  granted  to  him,  and  he  argued,  that  it 
would  be  a  breach  of  good  faith,  as  between  landlord  and 
tenant,  to  recede  from  the  terms  agreed  upon,  after  the 
order  of  the  Court  had  sanctioned  it  and  the  lease  bad 
been  approved  of. 

Mr.  Wickens,  for  Mr.  Mackender,  the  present  tenant, 
argued,  that  it  would  be  unjust  to  deprive  the  old  tenant 
of  the  lease  he  had  contracted  for,  merely  because  some 
other  person  overbid  him,  especially  after  all  that  had 
taken  place  and  the  expenditure  of  nearly  3,000/.  on 
artificial  and  other  manures.  That,  at  all  events,  he 
was  entitled  to  compensation  for  his  outlay ;  Attorney- 
General  v.  Gains  (a). 


,      The  MASTfitt  of  the  Rolls. 

I  must  do  the  best  I  can  for  the  charity,  but  I  could 
not  reject  Mackender's  offer  without  making  him  some 
allowance  for  what  he  has  expended  in  the  permanent 
improvement  of  the  land  of  which  the  future  occupier 
would  receive  the  benefit  If  he  can  produce  vouchers 
for  3,000/.,  it  may  be  for  the  benefit  of  the  charity  that 
he  should  take  the  lease  on  the  same  terms  as  Harrison, 

being 
(a)  11  Bea9.  63. 
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b^ing  allowed  to  deduct  the  sum  he  has  laid  out,  spread 
over  a  certain  number  of  years,  for  it  might  be  a  serious 
incoDvenience  to  the  charity  to  have  to  raise  3,000/.  at 
present. 

It  cannot  be  denied  that  the  great  outlay  will  increase 
the  future  produce,  and  he  ought  to  be  saved  harmless. 
Though  I  am  of  opinion  that  as  an  old  tenant  he  has  a 
preferable  claim,  still  I  cannot  give  up  an  increase  of 
rental  exceeding  200/.  a  year. 
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ORDER. 

Direct  inqniiry  on  what  tenng  and  to  whom  a  lease  aball  be  granted, 
With  libertf  to  Mr.  Maeken^er^  in  the  first  instance,  he  carrying  in 
proposals,  on  his  own  behalf,  for  such  lease. 

Inquire  whether  it  will  be  fit  and  pro{>er,  that  any  and  what  allow- 
ance, by  way  of  compensation,  should  be  made  to  Mr.  Mackender,  in 
t^pect  of  his  past  expenditure  on  the  farm. 


/nreTHURGOOD. 

August  ],  5. 

rpms  was  a  motion  to  discharge  an  order  of  course  Th«  Court  has 
obtained  by  John  Clarke  for  taxation  of  a  solicitor's  make  an  order 

bill  of  costs.  !?'^5*^r 

tion  of  a  bill, 
giving  liberty 
On  the  20th  of  Matf,  1846,  the  Mayor  of  Saffron  to  the  client  to 

Walden  (Mr.  Robert  Driver   Thurgood,  the  father  of  retainer. 

Messrs.  finding  an 
action  by  a 
solicitor  for  his 
bill  of  costs,  the  client,  disputing  the  retainer,  obtained  an  order  of  course  at  the  Rolls 
to  tax  the  bill,  which  omitted  the  submission  to  pay  and  the  stay  of  proceedings  at 
law.  Held,  that  this  order  was  irregular ;  seconaly,  that  it  ought  not  to  have  been 
made  or  parte;  and,  thirdly,  that  the  proper  order  would  be  this  i-^On  submission  to 
pay,  to  order  taxation,  with  liberty  to  the  client  to  question  the  retainer,  and  the 
proceedings  at  law  to  be  stayed. 
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1864.  Messrs.  William  and  Richard  Driver  Thurgood,  soli- 
'•^'•^'^^^  citors,  and  their  partner)  convened  a  meeting  of  the 
Thuroqod.  inhabitants,  to  take  into  consideration  the  propriety 
oT  applying  to  Parliament  for  an  act  to  rate  the  owners 
of  small  tenements,  in  lien  of  the  occupiers.  A  resolu- 
tion was  passed  in  favour  of  the  application,  and  a  com- 
mittee was  appointed  to  carry  it  into  effect,  which  con- 
sisted of  the  members  of  the  town  council,  the  two 
churchwardens,  the  two  overseers,  the  board  of  sur- 
veyors, the  guardians  of  the  parish  (of  whom  John 
darhe,  the  petitioner,  was  one),  and  eight  other  per- 
sons. Soon  after,  and  before  applying  to  Parliament,  it 
was  suggested,  that  a  guarantee  fund  should  be  raised  to 
meet  the  expenses,  in  case  of  failure  in  obtaining  the  act 
Accordingly,  on  the  16th  of  Jttiie,  the  following  form  of 
guarantee  was  drawn  up : — "We,  whose  names  are  here- 
unto subscribed,  undertake  to  pay  such  sum,  not  exceed- 
ing the  amount  set  against  our  names,  as  may  be  required 
towards  defraying  the  expenses  of  the  rating  of  tenements 
bill,  for  the  parish  of  Saffron  Walden,  for  which  applica- 
tion will  be  made  in  the  ensuing  Parliament,  if  the  same 
should  not  pass  into  a  law."  This  was  signed  for  sums 
amounting  in  the  whole  to  144/.  by  fifteen  persons,  ten 
of  whom,  including  Clarke  who  signed  for  6/.,  were 
members  of  the  committee.  Clarke^  in  his  affidavit, 
alleged  that  this  was  communicated  to  the  Mayor,  who 
expressed  himself  satisfie ),  and  said,  that  his  sons  W, 
Thurgood  and  Richard  D.  Thurgood^  who  had  been 
appointed  solicitors,  would  go  on  ;  but  that  he  {Clarke) 
did  not  consider  himself  liable  for  more  than  6/. 

The  application  for  the  act  was  successful  in  the 
House  of  Commons,  but  the  bill  was  rejected  by  the 
House  of  Lords.  Messrs.  Thurgood  delivered  their 
bills  on  the  22nd  of  December^  1862,  and  on  the  16th 
of  February^  1863,  they  brought  actions  in  the  Court 

of 
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of  Exchequer  against  Clarke  and  Thomcu  Smith,  two  of 

those  who  had  signed  the  guarantee,  for  the  sum  of  7261,, 

the  costs  of  themselves  and  their  Parliamentary  agents    Thurqood. 

in  soliciting  the  act. 

Clarke  defended  the  action,  but  offered  to  compromise 
by  paying  600Z.,  which  offer  was  refused. 

On  the  20th  of  December,  1853,  Clarke  obtained  an 
order  of  course,  to  tax  Messrs.  ThurgootTs  bill  of  costs, 
which  had  been  delivered  as  a  bill  against  him  jointly 
with  other  parties.  The  petition  upon  which  the  order 
was  made  stated,  that  Messrs.  Thurgoad  had  brought 
an  action  against  the  Petitioner,  that  he  disputed  his 
liability,  and  that  he  had  a  valid  defence  to  the  action, 
except  as  to  5/.  paid  into  Court  in  the  action ;  that  he 
intended  to  defend  the  action,  and  was  not  desirous  of 
restraining  it.  But  neither  the  petition  nor  the  order 
made  on  it  contained  any  submission  to  pay  what  should 
be  found  due  on  taxation. 

The  Messrs.  Thurgood  now  moved  to  discharge  or 
vary  the  order. 

Mr.  12.  Palmer  and  Mr.  Selwyn^  in  support  of  the 
motion.  This  order  is  irregular  in  its  form,  in  con- 
sequence of  its  containing  no  submission  to  pay  what 
might  be  found  due  on  the  delivered  bill.  It  is  true  that 
the  existing  statute  (6  &  7  Vict.  c.  73,  s.  37)  does  not, 
like  the  2  Geo.  2,  c.  23,  s.  23,  require,  as  a  condition  for 
taxation,  ^'  the  submission  of  the  said  party  or  parties," 
&c.  **  to  pay  the  whole  sum  that  upon  taxation  of  the 
said  bill  shall  appear  to  be  due  to  the  said  attorney;" 
but  nevertheless,  in  practice,  the  form  of  the  order  for 
taxation  has  invariably  been  made  **  upon  the  Petitioner 
submitting  to  pay  what  shall  appear  to  be  due;"  Seton 

on 
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on  Decrees  (o).    TbiB  requirement  might  possibly  bate 
been  omitted  in  the  last  act,  in  consequence  of  its  also 
Tbor«ooih     Authorizing  a  taxation  on  the  application  of  the  eolidtoti 
to  which  case  the  submission  would  be  inapplicable. 

CktrAe*8  contention  is,  that  he  never  retained  Messrs. 
Thurgood,  and  if  he  be  right  in  this»  there  is  no  bill  for 
taxation,  and  nothing  to  which  the  order  can  apply,  ex- 
cept the  question  of  retainer,  which  is  a  matter  more 
appropriate  to  the  functions  of  a  jury  than  to  that  of  the 
Taxing  Master.  But,  in  addition,  the  greatest  incon- 
venience may  arise  from  the  course  pursued,  the  jury  may 
find  in  favour  of  the  retainer,  and  the  Master  may  be  of 
a  contrary  opinion ;  what  then,  in  such  event,  can  be 
done  in  the  direct  conflict  of  decision? 

The  Master  of  the  Rolls. 

Upon  inquiry  in  the  secretary's  office,  I  have  aseer*- 
tained,  that  the  order  is  in  the  form  which  was  settled 
by  Lord  LangdnU  in  a  case  of  In  re  Batetnan^  which 
occurred  soon  after  the  passing  of  the  act. 

Mr.  Lloyd  and  Mr.  Southgate.  The  practice  under 
the  old  act  was  intentionally  altered  by  the  6  &  7  Vict, 
c.  73.  No  submission  to  pay  is  required  by  the  present 
statute,  and  although,  in  ordinary  cases,  where  the  re- 
tainer is  not  disputed,  the  submission  to  pay  is  inserted 
in  the  order  to  tax,  still,  where  there  is  a  dispute  on  that 
point,  it  is  omitted.  This  (s  necessarily  so ;  for,  after  a 
•  submission  to  pay,  the  retainer  could  not  be  disputed  v&). 
The  present  order  was  granted  as  of  course,  because  it 
was  in  conformity  with  the  practice  of  the  secretary's 

office. 

The 

(0)  ^8^  423,  424,  426, 426  Bean.  03  {  8mUh'$  Prmrtiee  (6(ii 
(2nd  edit.).  edit.),  48 ;  and  In  re  Bracejf,  8 

{t)  Ses    tn  re   SpringaU,    8      Beav.266, 
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The  practice  is  the  same  at  law,  where,  in  a  proper  1854. 

case,  and  notwithstanding  the  ord^r  to  tax,  Hberty  will  ^"^"v-"^^ 

be  given  "  to  question  the  retainer ;"  In  re  Pyneifl) ;  In  Thurao©*. 
re  Reece  (6). 

Mr.  Clarke  insists  that  there  was  no  retainer  on  bis 
part.  This  he  is  anxious  to  have  decided,  but  at  the 
same  time  he  will  require  a  taxation,  if  the  question 
as  to  retainer  should  be  decided  against  him.  The  Court 
of  Law  has  not,  by  reason  of  the  pendency  of  the  action, 
any  jurisdiction  to  order  a  taxation  of  a  bill  for  soliciting 
an  act  of  Parliament,  Bush  v.  Sayer  (c),  and  Mr.  Clarke 
WBB,  therefore,  necessarily  driven  to  this  Court  for  a 
taxation. 

Mr»  A.  Palmer,  in  reply.  This  is  irregular  as  an  ex 
parte  order  obtained  as  of  course,  and  all  the  authorities 
show,  that  such  an  order  can  only  be  made  on  special 
application.  Thus,  in  Re  Pyne  the  order  was  made 
**  on  hearing  the  attornies  or  agents  on  both  sides."  By 
th^  37th  section  of  the  stat.  6  &:  7  VicL  c.  73,  it  is  pro- 
vided, that  every  order  shall  direct  the  officer  to  certify 
what  shall  be  found  to  be  due  to  the  attorney  *'  in  re^ 
spect  of  such  bill  and  demand/'  This  clause  is  omitted 
in  the  order,  which  merely  directs  **  the  Master  to  certify 
the  amount  due  from  the  Petitioner  to  Messrs.  Tkurgood, 
and  therefore  the  amount  due  in  respect  of  such  bill  will 
not  be  found  x  this  is  in  violation  of  the  statute. 

The  practice  of  the  office  when  examined  has  fre- 
quently been  found  erroneous.  Thus  in  the  case  of  a 
married  woman  obtaining  an  order  for  taxation  without 
the  intervention  of  a  next  friend,  the  practice  was  found 
to  be  erroneous  and  the  Court  would  not  act  on  \i{d). 

The 

(a)  5  Com.  fi.  lUp.  407.  (c)  7  Man.  ^  Qr.  1027. 

(b)  IS  Law  J.  N.  S.  (ErrA.),  (d)  Re  Waugk,  15  firov.  508. 
137. 
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in  re 
Tburoooo. 


Tie  Master  of  the  Bjojajr. 

I  will  consider  this  case;  it  is  a  matter  of  considerable 
importance  that  the  practice  should  be  settled.  If  I 
should  be  of  opinion  that  the  order  ought  to  have  been 
made  on  special  application,  I  will  then,  if  the  parties 
consent,  modify,  the  order  and  give  such  direction  as  I 
may  think  advisable  without  requiring  another  special 
application  to  be  made. 


Auguti  5.  TTie  M  ASTBB  of  tie  Rolls. 

This  was  an  application  to  discharge  an  order  to  tax, 
obtained  in  a  form  which  is  unusual,  although  not  with- 
out precedent,  under  these  circumstances : — 

The  solicitor  brought  an  action  against  Mr.  Clarke 
for  his  bill  of  costs.  The  client  contests  both  his  lia- 
bility to  pay  anything,  on  the  ground  that  he  did  not 
employ  him  as^  his  solicitor,  and  he  also  disputes  the 
amount  of  the  bill.  If  the  matter  proceeds  solely  at 
law,  although  the  question  of  retainer  may  be  decided, 
yet  the  question  of  amount  can  only  be  decided  in  the 
most  unsatisfactory  manner,  i.  e.  not  by  taxation  before 
the  proper  officer,  but  either  in  Court  or  by  a  reference 
to  take  the  account.  Mr.  Clarke  has  obtained  this 
order  to  enable  him,  in  case  he  shall  fail  in  the  defence 
to  the  action,  to  have  the  amount  of  the  bill  properly 
ascertained  here  by  the  proper  officer.  It  was  to  remedy 
this  inconvenience  that  Lord  LangdaU  settled  and  ap- 
proved of  an  order  in  this  form,  but  he  never  decided 
that  this  was  right;  an  application  to  discharge  the 
first  order  was  made,  but,  on  the  suggestion  of  Lord 
LangdaUf  it  stood  over,  and  a  compromise  was  entered 

into. 
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into.    Since  then,  orders  have  been  granted  as  of  course        1864.. 
in  this  form  and  have  not  been  disputed. 


With  respect  to  the  jurisdiction  and  power  of  the 
Court  to  make  such  an  order,  I  think  it  unnecessary  to 
say  much.  I  entertain  no  doubt  of  the  power,  not- 
withstanding there  may  have  been  some  questions  and 
some  words  in  the  act  which  are  ambiguous,  for  the 
cases  at  common  law  have,  I  think,  settled  the  point 
that  the  Court  has  jurisdiction.  It  cannot,  however, 
be  denied,  that  this  form  of  order  is  open  to  great 
objection  and  inconvenience.  The  order  compels 
immediate  taxation,  and  directs,  that  if  one-sixth  be 
taken  off,  the  expenses  of  taxation  are  to  be  borne  by 
the  solicitor ;  but  after  this,  it  may  appear  on  the  trial 
of  the  action,  that  there  was  no  retainer,  and  no  portion 
of  the  bill  may  be  due,  and  all  this  expense  will  have 
been  unnecessarily  incurred.  It  is  said  that  this  is  a 
matter  which  the  solicitor  ought  to  have  attended  to  him- 
self, but  there  are  many  cases,  in  which  a  solicitor  acting 
for  a  body  of  persons  has  no  doubt  he  is  acting  for  all  of 
them,  and  his  only  remedy  is  by  action  at  law. 

Another  inconvenience  may  arise  from  the  Taxing 
Master  having  to  determine  the  validity  of  retainer,  in 
cases  where  no  directions  have  been  given  by  the  client 
to  do  a  particular  thing,  without  which  the  charges  for 
certain  items  cannot  be  allowed ;  this  may  involve  the 
same  question  as  that  determined  at  law,  and  the  Taxing 
Master  may  come  to  one  conclusion  and  the  jury  may 
arrive  at  a  different  result,  and  yet  the  co^ts  of  taxation 
depends  on  this  question.  All  this  shows,  that  to  remedy 
the  evils  and  inconvenience  on  both  sides  the  matter  ought 
to  be  brought  specially  to  the  attention  of  the  Judge,  so 
that  he  may  make  an  order  suited  to  the  circumstances 
of  the  case,  by  which  means,  either  the  taxation  here 

may 


In  re 
Thubooop. 
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may  be  postponed  until  the  question  at  law  is  deter- 
mined}  or  the  whole  question  of  retainer  may  be  referred 


In  ft 

Tbdroood.     to  ^^^  Taxing  Master. 


In  this  case,  I  think  that  I  ought  to  make  the  same 
order  as  that  in  Re  Pyne{a).  The  order  should  be 
amended,  by  inserting  therein,  that  the  client  shall  be 
at  liberty  to  question  the  retainer  of  Mr.  Thurffood^and 
that  Mr.  TAurgood  be  restrained  from  commencing  or 
prosecuting  any  action  or  suit  touching  ^  his  demand 
pending  the  reference,  and  an  undertaking  by  the  client 
to  pay  what,  if  anything,  shall  be  found  to  be  due  on 
such  taxation.  The  result  will  be,  that  I  shall  send  the 
whole  matter  to  the  Taxing  Master. 

I  cannot  compel  the  client  to  take  this  order,  but  if 
he  refuses  and  prefers  to  try  the  action,  I  shall  then  dis- 
charge the  order  of  course,  without  costs,  as  I  think 
that  he  was  justified  in  the  state  of  the  practice  in  ap- 
plying for  it  If  he  takes  this  order,  I  shall  make  the 
costs  of  the  order  abide  the  result  of  the  taxation. 

(a)  5  C<mi.  B.  Rtp.  407. 
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BUTTLER  V.  MATHEWS.  July  31. 

August  3,  5. 
/^NE  of  the  Defendants  having  been  proved  to  have  The  Plaintiff 
^^     absconded  to  avoid  service  of  process,  an  order  *^  ^y^ 
was  ooade»  under  the  Slst  Order  of  8th  of  May,  1846  (a),  greatest  care 
that  he  should  appear  before  the  11th  of  Aprils  and  the  eases,  an^ 
order  was  inserted  in  the  Gazette,  &c.     No  appearance  bring  the  ewe 
having  been  entered,  the  Court,  on  the  27th  of  April,  the  General 
guve  leave  to  the  Plaintiff  to  enter  an  appearance  for     BS^aken 
the  Defendant    No  aiuswer  was  required,    A  difficulty  p^  coi^mo  for 
arose  in  an  attempt  to  take  the  bill  pro  amfmo,  for  no  ][^^  ^^^^ 
answer  being  required,  the  Defendant  was  not  in  default,  abiconding 
and  the  case  did  not,  therefore,  come  strictly  within  the  though  no  in- 
77th  General  Order  of  the  8th  of  May,  1 846  (6).  wuS^Ti 

livered. 

Mr.  Haddan,  for  the  Plaintiff.  DefeSdlLt'i. 

abroad  it  is 

77ie  Master  of  the  Rolls.  to  Issue  an 

attachment 

I  think  you  must  file  interroffatoriea.    To  obtain  a  prejious  to 
J  ^  :!....,  .        taking  the  bUl 

decree  pro  confesso  you  must  proceed  with  the  greatest  pro  cor^ato. 

care,  and  bring  the  case  strictly  within  the  General 

Orders. 


It  turned  out  that  the  interrogatories  had  been  filed,     August  3. 
but  could  not  be  delivered  as  required  by  the  15  k  16 
Vict.  c.  86,  s.  12,  and  no  attachment  bad  issued  against 
the  Defendant. 

Mr.  Haddan  renewed  his  motion  to  take  the  bill  pro 

confesso. 
(a)  Ord,  Can.  295.  (6)  Ibid.  312. 
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confeuo.  He  stated  that  the  Defendant,  on  the  filing  of 
the  bill,  had  broken  up  hb  establishment  in  England 
and  gone  to  Parisj  bat  that  he  had  since  left,  and  his 
present  residence  could  not  be  ascertained.  He  referred 
to  the  15  k  16  Fic^c.86,8.  13,  enabling  the  Defendant 
to  put  in  his  answer  where  none  is  required. 

Mr.  Bedfoell,  the  Registrar,  said,  that  there  had  been 
similar  cases  before  the  Vice-Chanpellor  of  England. 

The  Master  of  the  Rolls. 

Mr.  Bedwell  will  see  if  there  are  authorities,  and  if  he 
finds  there  are,  the  order  may  be  made  ;  if  not,  I  will 
consult  the  other  branches  of  the  Court 


Ji(gttsl  5.  Mr.  Bedwell  produced  two  cases  in  which  the  Vice- 

Chancellor  of  England  had  held  that  when  a  Defendant 
is  out  of  the  jurisdiction,  an  attachment  need  not  be 
issued ;  Davie  t.  Burgh  (a) ;  Whitfield  y.  Lequeutre  (b). 

The  Master  of  the  Rolls. — ^The    order    may  be 
made  (c). 

(a)  Rtg.  Lib.   1842,  A.,  foL    (c)  Reg.  Lib.   1853,  A.,  fol. 
1201.  1503. 

(b)  ]0J«r.533. 
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WOOD  t;.  SURR.  July  22,  24. 

Avguii  5. 
TTNDERa  deed  of  1830,  Surr  and  Brooking  were  Pending  a  tuit 
^    the  first  mortgagees  of  some  real  estate.     In  1838  ^or°foI^ 
Davis,  the  mortgagor,  instituted  a  suit  {Davis  v.  Surr)  demption,the 
against  the  mortgagees,  to  set  aside  certain  deeds,  to  came  an  in- 
take an  account  of  what  was  due,  and  that  the  mort-  wlvent,  and  he 

,  ...  -         ,  .  .    ,  •  ■'•o  aliened 

gages  and  securities  obtained  from  him  might  stand  as  a  the  property. 

security  for  the  balance  really  due.  ri  "'^m  nw  faiii 

alienee  were 
In  Jultfy  1843,  the  common  redemption  decree  was  ^dhi'thlrir*' 

made.  absence,  an 

order  was 
made  foreclo- 

In  1844,  pending  the  proceedings  in  the  Master's  ^ff**oS""" 

office,  Davis  took  the  benefit  of  the  Insolvent  Act.    His  that  the  assig- 

assignees  were  not  made  parties  to  the   suit,  yet  the  ^ency  wCTTnot 

matter  proceeded,  and  in  1848  the  Master  made   his  bound  by  it, 

report,  finding  the  amount  due  and  appointing  the  21st  to*th^by  *" 

of  August,  1848,  for  payment.    This  was  afterwards  ex-  {Jj?  insolvent 

tended  to  the  1st  of  August,  1849,  when  default  being  vi^um,  but  that 

then  made  in  payment,  the  bill  was  dismissed  with  costs,  **  ^?*  I'i'J^ing 
^  -^  '  '  on  the  alienee 

and  thereby  the  mortgagor  became  foreclosed  (a).  pendente  lUe 

and  those 

claiming  under 

Besides  this,  pending  these  proceedings,  the  following  him.    Held, 

dealings  had  taken  place  with  the  estate,  which  gave  latte'r  could 

rise  to  the  present  suit.  °®'  *^»»]  *®"»- 

^  selves  of  the 

objection  of 

In  October,  1841,  Davis  mortgaged  the  equity  of  re-  2^^!?"?^ 

demption  of  the  same  property  to  Mrs.  Cuppage,  with  a  the  former. 

power  of  sale,  and  in  January,  1849,  Cuppage,  under  the 

power 

(o)  2  Aik,  267;  11  Vet.  199. 

VOL.  XIX.  O  O 


Wood 

V. 
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1854.       power  of  Rale,  sold  the  property  to  the  Plaintiff  Wood. 

Neither  Cuppage  nor  Wood,  nor  the  assignees  of  Davis^ 

had  been  made  parties  to  the  suit  of  Davis  v.  Surr,  but 
SuRR.         Cuppage  and  Wood  had  notice  of  the  proceedings  in  the 

suity  and  Surr,  on  the  other  hand,  had  notice  of  the  sale 

to  Wood. 

The  Plaintiff,  after  much  correspondence,  filed  his  bill 
to  set  aside  the  proceedings  and  the  foreclosure  in  DavU 
V.  Surr. 

Mr.  Roupell  and  Mr.  Elderton,  for  the  Plaintiff. 
Wood,  who  has  purchased  the  equity  of  redemption 
and  become  the  owner,  is  entitled  to  redeem  Surr  and 
Brooking.  The  forceclosure  in  Davis  v.  Surr  was  in- 
effectual, being  made  in  the  absence  of  the  owner  of  the 
equity  of  redemption,  for  neither  the  assignees  of  Davis 
nor  Cuppage f  nor  Wood,  were  parties  to  the  proceedings, 
and  therefore  were  not  bound  by  them;  Fordyce  v. 
Bridges  (a).  In  Quarrell  v.  JBeckford  (&),  assignees  pen- 
dente lite  not  being  made  parties  were  held  not  bound 
by  the  decree.  Wood,  though  a  purchaser  pendente  lite, 
ought  to  have  been  made  a  party  to  the  suit  of  Davis  ▼. 
Surr.  Secondly,  the  proceedings  were  not  in  good  faith, 
the  final  order  having  been  obtained  pending  negotia- 
tions for  an  arrangement  and  compromise,  and  with  full 
notice  of  the  Plaintiff  *s  rights.  Thirdly,  the  subsequent 
receipt  of  rents  opened  the  foreclosure. 

As  to  costs  they  cited  Montgomery  v.  Calland(c); 
Morley  v.  Bridges  (d)\  Detillin  v.  Gale  {e)  \  Harvey  v. 
Tebbuttif);  Roberts  y.  Williams  {g). 

Mr. 

(a)  10  Beav.  90.  (e)  7  Fes.  583. 

(6)  1  Madd,  269,  279.  (/)  1  Jac,  *  W.  197. 

(c)  14  Sim.  79.  ( g)  4  Hare,  29. 
{d)  2  ColL  621. 
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Mr.  R.  Palmer  and  Mr.  J.  H.  Palmr  for  the  De-  1864. 
fendants.  The  suit  of  Davis  v.  Surr  was  substantially 
for  redemption.  Mrs.  Cuppage  was  bound  as  pur- 
chaser peiufen^e  lite{a)y2Lf\A  consequently  the  PlaintiflT, 
to  whom  she  sold,  was  also  equally  bound.  The  execu- 
tion of  the  power  of  sale  had  the  effect  of  barring  all  in- 
terest of  the  assignees  in  insolvency^  and  rendered  them 
unnecessary  parties.  They  cited  Warburton  v.  Love- 
land  (b)  ;  Battersbey  ▼.  Rochfort  (c) ;  Re  Atkinson  (d). 

Mr.  Roupell,  in  reply. 


The  Master  of  the  Rolls.  Augutt  5. 

This  is  a  bill  by  a  purchaser  under  a  second  mortgagee 
to  open  a  foreclosure  obtained  by  the  first  mortgagee 
against  the  mortgagor.  The  foreclosure  was  occasioned 
by  the  dismissal  of  the  mortgagor's  bill  to  redeem,  in 
consequence  of  his  failing  to  pay  the  amount  found  due 
from  him  at  the  tinib  appointed  by  the  Master  for  that  pur- 
pose, and  which  dismissal  would,  under  ordinary  circum- 
stances, constitute  a  decree  of  foreclosure  against  a  mort- 
gagor. On  the  19th  of  October^  1841,  Mr.  Davis,  the 
mortgagor,  mortgaged  the  equity  of  redemption  to  a 
Mrs.  Cuppage  for  the  sum  of  300/.,  with  a  power  of 
sale.  Mow  this  mortgage  was  pendente  lite,  while  the 
suit  was  going  on  for  the  purpose  of  redeeming  the 
mortgage  due  to  Messrs.  jStcrr  and  Brooking,  and  before 
any  decree  was  made  in  the  cause. 

The  Plaintiff  seeks  to  open  this  on  various  grounds, 
the  first  of  which  is,  that  the  Plaintiff,  not  being  a  party 

to 

(a)  2  Powell,  Mortg,  {Coven-      ^  CI.  480. 
ity*t  Edit.),  990—998.  (c)  2  Jo.  Sf  Lat.  431. 

(6)  6  BU.  (N  S.)  1 ;  2  Dow.        (d)  2DeG,  Macn.  ^  G.  140. 

oo2 
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1854.  to  the  suit,  is  not  bound  by  the  decree  of  foreclosure. 
As  regards  the  PlaintifT,  I  am  of  opinion  that  this  ground 
for  opening  the  foreclosure  wholly  fails,  and  that  the 
mortgage  to  Mis.  Cuppage,  under  which  the  Plaintiff 
claims,  having  been  made  pendente  lite^  he  is  bound  by 
everything  that  took  place  in  the  suit.  But  besides 
this,  both  Mrs.  Cuppage  and  the  Plaintiff  had  full  and 
distinct  notice  of  everything  that  took  place  in  the  suit 
and  actually  intervened  in  the  proceedings.  If  the 
matter  had  stood  here,  I  should  have  had  no  doubt  that 
the  Plaintiff  in  this  suit  was  bound  by  everything  in  it. 
Quarrell  v.  Beckford(a\  relied  upon  by  the  Plaintiff, 
does  not,  in  my  opinion,  apply  to  this  case. 

Independently  of  authority,  it  is  clear  upon  prin- 
ciple, that  an  alienee  pendente  lite  in  a  foreclosure  or 
redemption  suit  must  be  bound  by  all  the  proceedings  in 
it ;  for  if  it  were  otherwise,  a  mortgagor  might,  by  re- 
peated alienations  pendente  lite^  make  it  impossible  for 
the  mortgagee  to  obtain  his  decree  of  foreclosure ;  and 
the  present  case  is  stronger,  because  both  Mrs.  Cup- 
page  and  the  Plaintiff  had  full  notice  of  everything  that 
took  place  in  the  suit. 

The  difficulty  on  which  I  principally  reserved  my 
judgment  was,  that  the  Plaintiff,  Davis^  was  made  an 
insolvent,  and  an  assignee  was  appointed  in  invitum,  or 
by  adverse  proceedings  against  him  pending  the  suit, 
and  after  the  decree  and  before  the  time  appointed  for 
redemption.  No  notice  was  taken  of  this,  but  the  suit 
was  treated  exactly  in  the  same  manner  as  if  the  insol- 
vency had  never  occurred.  It  is  contended,  on  behalf  of 
the  Plaintiff,  that  this  is  to  be  treated  exactly  in  the  same 
way  as  if  Davis  had  died,  in  which  case,  the  decree  of 

foreclosure 
(a)  1  Madd.  269. 
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foreclosure  made  against  him  after  his  death  would,  in  1864. 
point  of  fact,  have  been  a  mere  nugatory  proceeding  and 
of  no  value.  There  can  be  no  question  but  that  the  suit 
was  defective,  by  reason  of  no  notice  having  been  taken 
of  the  insolvency.  The  proceedings  having  gone  on 
exactly  as  if  no  insolvency  had  taken  place,  the  subse- 
quent proceedings  would,  in  my  opinion,  be  wholly  in- 
operative against  the  assignee  in  insolvency,  and  if  he 
had  thought  fit  to  contest  the  validity  of  the  decree  of 
foreclosure  against  Davis^  it  could  not  be  held  to  be  bind- 
ing on  such  assignee.  But  that  does  not  conclude  the 
question,  which  really  is,  whether  the  Plaintiff,  who, 
but  for  this,  would  in  truth  have  been  bound,  can  take 
advantage  of  this  objection?  I  am  of  opinion  that, 
although  the  suit  was  undoubtedly  defective,  by  reason 
of  this  insolvency,  the  assignee  alone  could  take  advan- 
tage of  this  defect.  It  is  obvious  that  Davis  himself 
could  not  take  advantage  of  it,  or  if  from  any  subsequent 
cause,  or  any  subsequent  circumstances,  the  insolvency 
or  bankruptcy  had  been  superseded  or  annulled,  he 
could  not  have  said  that  the  foreclosure  was  not  absolute 
against  him.  The  Plaintiff  purchased  voluntarily, 
pending  the  suit,  and  does  not,  like  the  assignee,  claim 
under  an  assignment  taken  in  invitum  against  Davis. 
The  Plaintiff  having  purchased  pending  the  suit,  with  a 
full  knowledge  of  all  the  proceedings  in  it,  my  opinion 
is,  that  he  can  no  more  object  to  the  orders  than  Davis 
himself  could  have  done,  and  that  he  must  stand  exactly 
in  his  place,  and  in  the  same  situation  as  if  there  had 
been  no  insolvency  or  bankruptcy  to  take  away  the  in- 
terest of  Davis. 

As  to  the  other  ground  on  which  the  Plaintiff  seeks  to 
set  aside  the  proceedings,  namely,  that  the  ultimate  de- 
cree was  obtained  by  something  in  the  nature  of  fraud 
or  unfoir  advantage,  I  have  read  through  the  evidence, 

and, 
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and,  in  my  opinion^  that  case  ib  completely  displaced. 
There  was  dear  notice  of  everything  which  took  place 
in  the  causey  and  the  Plaintiff;  if  he  had  thought  fit  and 
had  any  grounds  for  doing  so,  might  have  prevented 
the  foreclosure  in  the  cause,  and  he  cannot  now  com- 
plain of  it 


The  result  is,  that  in  my  opinion,  the  Plaintifi^'s  case 
fails,  and  the  bill  must  be  dismissed  with  costs. 


July  7,  8. 
August  7. 

A  life  estate 
and  a  life  an- 
nuitv  charged 
on  the  same 
estate  and  de- 
vised to  the 
same  person, 
held,  not  to 
bave  merged. 
A  testatrix 
devised  to  the 
Defendant,  a 
married 
woman,  a  re- 
versionary life 
interest  in  an 
estate,  and  she 


BYAM  V.  SUTTON. 

^HE  testatrix,  by  her  will,  dated  in  1808,  devised  cer- 
tain  real  estates  in  Antigua^  subject  to  and  chai^ged 
and  chargeable  with  the  payment  of  several  annuities 
and  legacies  thereinafter  given,  to  a  trustee  and  his 
heirs,  to  the  use  of  her  daughter  M,  C,  with  remainder 
to  her  issue  in  tail  (which  limitation  failed),  with  re- 
mainder to  the  use  of  the  Defendant  Lydia  Sutton,  the 
wife  of  Robert  Sutton^  for  life,  with  divers  remainders 
over. 

The  testatrix  also  gave  to  Lydia  Sutton  an  annuity 
the  Defendant,  ^^  J^^^^y  ■w™  of  200/.,  for  life,  for  her  separate  use, 

for  life  and  for  independent  of  her  present  or  any  future  husband,  with 

her  separate 

use,  an  an-       ^he  usual  powers  of  entry,  distress  and  sale  for  recovery 

nnity  charged    of  the  same, 
on  the  same 
estate,  and  to 
commence  im- 
mediately.   She  also  bequeathed  other  annuities  similarly  chaiged. 
tbe  testatrix,  the  prior  limitation  having  failed,  the  Defendant  became  tenant  for  life 
in  possession.     Tne  Defendant  afterwards  became  discovert,  and  the  property  having 
become  insufficient  to  pay  all  tbe  annuities.  Held,  that  a  merger  of  the  Defendant's 
annuity  in  her  life  estate,  by  operation  of  law,  would  not  be  presumed. 
The  corpus  of  an  estate  charged  with  annuities  was  held  liable  to  their  pajrment 


And  the  testatrix  gave  to  Alicia  Byam^ 

the 

At  the  death  of 
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the  Plaintiff,  an  annuity  of  100/.  For  life,  from  the  death  1864. 

of  her  mother,  with  like  powers,  and  she  gave  several  >-^^^^^ 

other  annuities.    And  the  testatrix  charged  her  planta-  ^^^ 

tions  and  real  estate  with  the  payment  of  the  annuities  Suttoh. 
and  legacies. 

The  testatrix  died  in  1810,  and  the  limitation,  prior 
to  that  to  Lydia  Sutton,  never  having  taken  effect,  she 
immediately,  on  the  death  of  the  testatrix,  became 
tenant  for  life  in  possession  of  the  estates,  as  well  as 
entitled  to  the  annuity  of  200/.,  payable  thereout  to  her 
separate  use.     Her  husband  died  in  September,  1846. 

The  Plaintiff  also,  on  the  death  of  her  mother,  in 
1814,  became  entitled  to  the  life  annuity  of  100/.  a  year 
charged  on  the  estates. 

In  1836,  the  sum  of  1,736/.  9«.  7d,,  awarded  as  com- 
pensation for  slaves  on  the  estates,  was  invested  in 
1,989/.  lOs,  3d.  consols,  in  the  names  of  Lydia  Sutton 
and  her  daughter,  and,  in  October,  1846,  they  sold  out 
600/.,  part  thereof,  and  the  latter  applied  the  produce  of 
the  sale  to  her  own  use. 

The  Plaintiff's  annuity  was  duly  paid  till  1847,  when 
it  fell  into  arrear.  The  annual  proceeds  of  the  estates, 
which,  at  the  death  of  the  testatrix,  averaged  4,000/., 
had  latterly  become  unproductive,  and  the  1,389/.  10«.  3d. 
consols,  being  the  remainder  of  the  compensation  money, 
formed  the  only  fund  available  for  the  payment  of  the 
annuities. 

The  Plaintiff  filed  her  bill  to  have  the  arrears  and 
future  payment  of  her  annuity  paid  out  of  the  dividends 
of  the  stock,  or  if  necessary  out  of  the  corpus. 

Mr. 


Byam 

V, 
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1864.  Mr.  R.  Palmer  and  Mr.  Simpson,  for  the  Plaintiff. 

Mrs.  Sutton  was  entitled  to  an  annuity  of  200/.,  and  to 
a  reversionary  life  estate,  which,  in  the  events  that  have 

Sdttoii.  happened,  became  a  life  estate  in  possession ;  the  an- 
nuity thereupon  merged  in  the  life  estate,  and  the 
Plaintiff's  annuity  has  priority  over  the  Defendant's. 
The  rent-charge  and  life  estate  are  clothed  with  the 
legal  estate  under  the  statute,  and  there  is  no  inconsist- 
ency in  giving  Mrs.  Sutton  the  rent-charge,  and  after- 
wards the  life  estate,  for  the  latter  might  never  have 
taken  effect,  but,  having  taken  effect,  there  is  nothing 
to  prevent  the  usual  result  of  the  union  of  two  estates 
in  the  same  person.  The  limitation  to  the  separate  use 
of  Mrs.  Sutton  ceased  to  operate  in  1846,  when  her 
husband  died,  so  that  from  that  period,  at  all  events, 
the  annuity  merged  in  her  life  estate;  Freeman  v.  Ed- 
wards {a);  Dennett  v.  Pass{b). 

Secondly,  the  corpus  of  the  estate  is  charged  with 
the  Plaintiff's  annuity,  and  Miss  Sutton  is  clearly 
chargeable  with  the  stock  sold  out  and  misappropriated 
by  her,  and  ought  now  to  be  decreed  to  replace  it. 

Mr.  Rovpell  and  Mr.  Faber,  for  the  representative  of 
Mrs.  Sutton.  It  can  hardly  be  denied  that  a  legal 
rent-charge  and  the  life  estate,  when  meeting  in  the 
same  person,  would  be  merged,  but  the  question  is, 
whether  the  Court  will  consider  the  case  upon  the  prin- 
ciple of  legal  merger,  or  on  equitable  principles.  Here, 
the  life  estate  and  the  annuity  were  of  different  quali- 
ties, the  life  estate  became  subject  to  the  marital  right, 
whereas  the  annuity  was  settled  to  the  separate  use  of 
Mrs.  Sutton,  and  could  not  be  affected  by  the  husband. 
It  may  be  said,  that  the  separate  use  ceased  on  the  death 

of 

(a)  17  L.J.  {N,  S.)  Exch.  258.  (6)  1  Bing.  {N.  C.)  363. 
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of  Mr.  Sution,  but  that  was  not  so;  it  was  merely  1854. 
suspended,  and  would  revive  again  on  a  second  mar- 
riage. The  clear  intention  of  the  testatrix  was,  that 
there  should  be  no  priority  between  the  several  annui- 
tants; the  Court  will  give  effect  to  that  intention,  and 
in  case  of  a  deficiency,  the  annuitants  must  abate  pro- 
portionally. The  law  of  merger  is  entirely  out  of  place 
in  a  case  like  this,  where  the  intention  of  the  owner  is 
to  be  looked  to.  It  is  clearly  for  the  interest  of  Mrs. 
Sutton  that  no  merger  should  take  place.  They  cited 
Powell  V.  Morgan  (a)  ;  Forbes  v.  Moffatt  (i);  1  Saund. 
Uses  §p  Tr.  (c);  Donesthorpe  v.  Porter  (d). 

Mr.  JEldertonf  for  the  daughter  of  Lydia  Sutton, 
adopted  the  same  line  of  argument,  and  contended 
that  it  might  be  necessary  to  preserve  the  powers  of 
entry  and  distress  and  sale,  even  after  the  life  estate 
came  into  possession,  or  had  ceased,  to  enable  the 
annuitant  and  her  representatives  to  enforce  the  pay- 
ment of  arrears. 

Mr.  Sidebottom,  for  the  second  daughter,  contended 
that  the  annuity  was  charged  on  the  rents  and  profits 
only,  and  not  on  the  corpus  of  the  estate.  He  argued, 
that  where  there  is  a  simple  charge  of  a  rent-charge  on 
an  estate,  the  corpus  was  liable ;  but  that  where  there 
is  a  charge,  with  specific  remedies  by  distress  and  entry, 
those  remedies  must  be  pursued,  and  the  rents  and  profits 
alone  could  be  made  available.  He  cited  Philipps  v. 
Philipps  («) ;  Taylor  v.  Emerson  (/) ;  Miller  v.  Hud- 
dlestone  {g) ;  Foster  v.  Smith  (A). 

Mr.  Lloyd  ^nA  Mr,  Nugent,  for  Mr.  and  Mrs.  Grounds, 
also  contended  there  was  no  charge  on  the  corpus. 

Mr. 

(a)  2  Vem.  90.  (e)  8  Beav,  193. 

(6)  18  Vet.  390.  C/)  4  Dr.  4-  War.  117. 

(r)  Page  330—331  (5th  edit)  (g)  3  Macn.  if  Gor.  513. 

(d)  Amb.  600.  (A)  1  PhilL  629. 
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Mr.  Simpson f  in  reply.  The  remedies  given  to  Mrs. 
Sutton  for  recoyeriog  her  annuities  were  inconsistent 
with  her  also  having,  at  the  same  time,  a  life  interest 
in  the  same  esute.  The  object  of  the  testatrix  was 
only  to  give  her  an  annuity  until  she  came  into  pos- 
session of  the  estate,  but  she  had  no  intention  of  con- 
tinuing it  afterwards.  As  to  charging  the  corpua,  he 
cited  Picard  v.  MUcheU{a). 

The  Master  of  the  Rolls  postponed  judgment 


Augiat  7.  The  Mastbb  of  the  Rolls. 

The  question  in  this  case  affects  property  given  by 
the  will  of  Mary  Willis^  who  died  in  1810.  The  ques- 
tion is  not  so  much  a  question  of  construction  as  it  is  a 
mixed  question  of  the  operation  of  law,  arising  from  the 
events  which  have  subsequently  happened,  on  the  dis- 
positions contained  in  her  will.  Her  property  was  West 
Indian  property,  in  the  Island  of  Antigua,  and  it  has 
become  insufficient  to  pay  the  charges  upon  it,  and  the 
Plaintiff,  who  is  an  annuitant  for  100/.  under  the  will, 
claims,  in  the  circumstances  of  this  case,  to  be  entitled 
to  be  paid  her  annuity  in  full. 

The  scope  of  the  will  is  as  follows — {^His  Honor  stated 

the  will  and  the  facts  which  gave  rise  to  the  question^  and 

proceeded] : — In  this  state  of  things  the  Plaintiff,  Mrs. 

Bganif  contends,  that  the  annuity  of  200/.  in  favour  of 

Lydia  Sutton  merged  in  her  life  estate,  and  that,  by 

reason  thereof,  the  annuity  to  herself  became  the  only 

charge 
(a)  14  Beav.  103. 


CASES  IN  CHANCERY. 

charge  upoD  the  property  and  entitled  to  have  priori ty, 
before  the  rents  were  applied  for  the  benefit  of  Mrs. 
Sutton;  and  further,  that  as  the  whole  annuity  is 
charged  on  the  estate,  the  corpus  of  that  estate  is 
liable  to  make  good  the  annuity,  and  that  the  fund  of 
consols,  which  represents  that  estate,  ought  to  be  ap* 
plied  in  payment  of  the  arrears  and  the  growing  pay- 
ments of  the  Plaintiff's  annuity. 

As  long  as  Robert  Sutton^  the  Defendant's  husband, 
lived,  viz.  up  to  the  29th  of  September ^  1846,  I  am  of 
opinion  that  no  question  can  arise  as  to  the  merger  of 
the  annuity  in  favour  of  Lydia  Sutton.  It  was  given  to 
her  by  the  will  for  her  separate  use  and  free  from  the 
control  of  her  husband.  If  it  had  fallen  into  and  be- 
come merged  in  the  rents  of  the  estate,  it  obviously 
could  not  have  been  paid  to  the  separate  use  of  the 
wife,  and  her  husband  would  have  taken  all  the  rents. 
Up  therefore  to  his  death,  no  question  of  merger  can 
arise;  but  she  was  entitled  to  the  annuity  and  the 
arrears  unpaid  up  to  that  time,  and  if  that  annuity  was 
not  paid  in  full  up  to  that  time,  I  think  that  she  may 
properly  be  considered  as  having  sold  out  the  6002.  con- 
sols for  the  purpose  of  satisfying  the  arrears  due  to  her. 
Since  that  time,  the  question  takes  an  aspect  of  greater 
difficulty.  The  annuity  is  not  secured  by  a  term  or  by 
any  other  security  to  keep  it  on  foot,  and  it  would  pro- 
bably have  revived  on  the  second  marriage  of  Mrs. 
Sutton,  but,  after  the  death  *of  the  husband,  the  right  to 
receive  the  rents  and  annuity  were  both  vested  in  her, 
in  the  same  rights  and  in  the  same  character,  and  it  is 
contended,  that  it  must  be  treated  as  having  merged  into 
the  rents. 

The  first  question  I  consider  is,  the  object  of  the  tes- 
tatrix as  appearing  on  her  will.    The  case  of  Miller  v. 

Hudcllestone 


Sutton. 
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1864.        Huddlesione  (a),  before  Lord  Truro,  which  contains  an 
^'^^       able  review  of  the  principle  of  previous  decisions,  states 
V.  the  principle  to  be,  that  all  the  annuities  given  by  a 

testator  are  to  be  treated  as  equal,  unless  the  persons 
claiming  priority  can  establish  that  priority  by  some- 
thing to  be  shown  in  the  will.  There  is  nothing  of  that 
kind  in  the  present  will ;  it  is  obvious  that  as  between 
the  annuitants,  the  testatrix  placed  them  on  an  equal 
footing  and  gave  no  priority  to  either,  nor  indeed  is  such 
a  construction  contended  for  here,  but  it  is  argued,  that 
the  priority  arises  by  operation  of  law,  in  the  events 
which  have  happened.  I  now  proceed  to  consider  that 
question,  making  this  preliminary  observation,  that  if 
the  events  which  have  occurred,  and  which  the  testatrix 
could  not  have  anticipated,  have  deprived  the  principal 
object  of  her  bounty,  not  merely  of  the  additional  gift, 
which,  in  the  event  of  the  death  of  her  daughter  without 
issue,  she  intended  to  give  her,  but,  by  reason  of  that 
very  additional  gift,  have  deprived  her  of  what  was 
originally  given,  it  must  be  because  the  rule  of  law 
creating  the  merger  is  too  strong  to  be  controlled. 

The  law  respecting  the  merger  of  charges  affecting  a 
property,  when  the  inheritance  becomes  vested  in  the 
owner  of  the  charge,  has  been  the  subject  of  many  cases 
in  this  Court.  Generally  speaking,  the  owner  of  the 
property  has  the  power  of  keeping  the  charge  on  foot, 
if  it  be  for  his  benefit,  and  the  merger  or  non-merger  of 
the  charge  is  to  follow  the  intention  of  the  party  con- 
cerned ;  and  this  intention  may  be  gathered  from  un- 
equivocal acts;  but  in  the  absence  of  such  acts,  it  is  held 
to  depend  on  what  appears  to  be  for  the  benefit  of  the 
person  becoming  entitled  to  the  inheritance.  This  is  the 
rule  laid  down  in  Forbes  v.  Moffalt  (h) ;  this  is  the  rule 

followed 

(a)  3  Macn.  ^  Got.  513.  (6)  18  Fei.  390. 


Btam 

V. 
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followed  by  Sir  James  Wigram  in  the  case  of  Faulkner 
V.  Daniel{a)\  followed  by  Lord  Justice  Knight  Bruce  in 
the  case  of  the  Earl  of  Clarendon  v,  Barham  (&),  and  by 
Lord  Longdate  in  Burrell  v.  The  Earl  of  Egremont  (c).  Suttom. 

In  the  present  case,  the  annuity  in  favour  of  Lydia 
Sutton  was  clearly  not  merged  during  the  life  of  her 
husband,  because  it  was  given  in  a  distinct  and  separate 
character.  Before  the  death  of  her  husband,  the  estate 
had  become  deficient,  and  it  was  clearly  against  the 
interest  of  Lydia  Sutton  that  this  annuity  should  be 
merged.  The  sale  of  a  portion  of  the  fund  and  the 
application  of  the  produce  of  it,  if  it  have  any  operation 
at  all,  points  rather  to  an  assertion  of  the  existence  of 
the  annuity,  and  to  a  retention  of  the  money  due  in 
respect  of  the  arrears  of  it. 

It  seems  certain,  upon  the  facts  before  me,  that  there 
must  have  been  a  considerable  arrear  of  the  annuity  due 
to  Mrs.  Sutton  unpaid,  and  this  sale  may  be  treated  as 
made  for  the  payment  of  the  unsatisfied  arrears  of  the 
annuity. 

I  am  not  able  to  discover  on  what  principle  the  union 
of  the  inheritance  with  the  income  of  a  gross  sum  of 
money  charged  on  the  estate  should  stand  in  any  dif- 
ferent relation  or  position  than  if  the  union  took  place 
with  the  income  of  the  charge  of  a  sum  accruing  from 
year  to  year. 

I  have  not  been  referred  to  any  case,  nor  am  I  my- 
self aware  of  any,  which  compels  such  merger  to  the 
injury  of  the  owner  of  the  inheritance.  On  the  contrary, 

the 

(a)  3  Hare,  199.    (6)  1  T.  i^  C.  (C.  C.)  688.    (c)  7  Beao.  205. 
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1864.  the  case  of- Powell  v.  Morffafi(a\io  which  I  was  re- 
ferredy  negatives  that  idea.  There,  a  term  was  created 
and  limited  to  the  daughters  of  the  marriage  to  raise 
portions  for  them,  the  estate  descended  to  and  became 
vested  in  an  only  daughter,  who  died  an  infant,  having 
attained  an  age  sufficient  to  make  a  will  of  personal 
estate ;  she  bequeathed  the  money  secured  by  the  term, 
and  the  Court  relieved  against  the  merger,  and  decreed 
the  portion  to  go  according  to  the  will  of  the  daughter. 
The  same  principle  was  laid  down  by  Lord  Nortkington 
in  the  case  of  Donisthorpe  v.  Porter  (Jb). 

In  whatever  way  therefore  I  look  at  this  case,  I  think 
the  Plaintiff  fails  in  her  contention  upon  the  construction 
of  the  will  of  the  original  testatrix. 

I  think  the  annuities  were  equal  and  no  priority  was 
given.  Upon  the  intention  of  Lydia  Sutton  as  to  the 
keeping  this  annuity  on  foot,  I  am  of  opinion,  that  an 
intention  on  her  part  to  keep  up  this  annuity  to  her  as  a 
subsisting  annuity  is  to  be  presumed,  that  being  for  her 
interest:  and,  lastly,  I  am  of  opinion,  that  there  exists 
at  law  no  rule  which  compels  this  Court  to  give  effect 
to  such  a  merger  as  is  here  contended  for,  against  the 
interests  of  the  owner  of  the  inheritance  and  against 
her  presumed,  if  not  expressed,  intention,  for  the  benefit 
of  another  person  who  had  originally  no  priority  or  better 
claim. 

On  the  last  point,  I  am  of  opinion,  that  both  these 
annuities  are  charges  on  the  corpus  of  the  estate.  This 
is  not  a  case  of  a  trust  to  pay  annuities  out  of  the  grow- 
ing rents,  but  the  estate  is  expressly  charged  with  them, 
and  a  power  is  given  to  the  annuitants,  not  merely  to 
enter  and  distrain,  but  also  to  sell  the  hereditaments 

for 
(a)  2  Vem,  00.  (6)  Amh.  600,  and  2  Eden,  162. 
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for  the  payment  of  the  arrears  of  the  annuity.  I  think, 
therefore,  that  there  mu8t  be  an  account  of  what  has 
been  paid  in  respect  of  both  annuities,  and  that  the 
funds  available  must  be  applied  pari  passu  in  payment 
.  of  both  annuities. 


LYDDON  V.  ELLISON.  July  26. 

Auguti  7. 
T  ADY  WilsoUf  by  her  will,  dated  17th  of  November,  By  merely 
^  1817,  gave  all  her  residuary  personal  estate  to  "oMffrJ^nd- 
trustees,  upon  trust  to  convert  and  invest  and  pay  the  children, 
income  to  her  daughter  Maria,  the  wife  of  Sir  John  S*nofn^es- 

Trevelyan,  for  life,  and  after   her  decease,  upon  trust  ""'y  pl«* 
« r        L  f  .1 »  /.I  -11        1  »^     .     themielves  in 

**  for  the  younger  children  of  her  said  daughter,  Mana  loco  parentit. 

Trevelyan,  share  and  share  alike ;"  the  shares  of  sons  to  ,  ^*A"!f*  ***  * 

be  paid,  transferred  or  assigned  to  them  at  twenty-one.  **  younger 

and  the  shares  of  daughters  to  be  payable,  transferable  to  mean'th^^ 

or  assignable  at  twenty-one,  or  marriage.     And   the  children  other 

testatrix  desired  '*  that  the  shares  of  such  daughters  of  dest  in  age, 

her  said  daughter  might  not  be  paid,  transferred   or  ^^  therefore 
.  ,         .  ,    .      ,      ,         1.      *«>  exclude  the 

assigned  to  them,  or  otherwise  put  at  their  absolute  dis-  eldest  child, 

posal,  but  be  settled  and  secured,  under  the  direction  of  and*  toVnclude 

her  said  trustees,  or  the  survivors  or  survivor  of  them,  her  vounger 

brother, 
^°  though,  under 
'      bis  parents' 
marriage  settlement,  the  family  estates  stood  settled  on  him. 
The  testatrix  directed  her  trustees  to  settle  her  property,  but  in  such  a  way,  that  some 
of  the  limitations  would  be  void  for  remoteness.     Held,  that  in  carrying  the  direction 
into  effect,  the  Court  would  modify  the  limitations,  so  as  to  make  them  consistent  with 
the  rules  of  law  and  eauity. 

Bequest  of  personalty  to  trustees  for  a  lady,  to  be  paid  at  twenty-one,  with  a 
direction  to  settle  her  share  on  her  for  life,  and  afterwards  on  her  children.  The 
age  of  A.  rendering  it  impossible  that  she  should  have  children,  Held,  that  the 
absolute  interest,  given  to  her  in  the  first  instance,  remained  intact,  and  that  she  was 
entitled  to  payment. 

A  female  aged  fifty-six  was  absolutely  entitled  to  a  fund,  subject  to  the  contingency 
of  her  bttTing  children.     Payment  was  ordered  on  her  own  recognizances. 
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1854.  BO  AB  f^^  6&ch  of  such  daughterg,  from  the  time  of  mar- 
riage, or  of  attaining  the  age  of  twenty-one  years,  and 
during  the  rest  of  her  life,  to  have,  receive  and  take  the 
annual  income  and  produce  of  her  share  of  the  said  re- 
siduary personal  estate,  with  such  accumulations  thereof 
as  thereinafter  mentioned,  for  her  own  sole  and  separate 
use  and  benefit,  independent  of  her  husband,  and  so  as 
for  the  capital  of  the  share  of  each  such  daughter,  on 
her  decease,  to  pass  and  be  taken  and  enjoyed  by  her 
children  or  child  (if  any),  with  such  contingent  trusts,  or 
remainders,  or  powers,  in  the  event  of  there  being  no 
children  or  child  to  take  the  share  of  any  of  the  said 
daughters  of  her  said  daughter  Maria^  as  her  said  trus- 
tees or  trustee  for  the  time  being  should,  in  their  or  his 
discretion,  think  proper."  There  were  gifts  over  in 
events  which,  however,  did  not  take  place. 

The  testatrix  died  on  the  17th  of  August,  1818,  leaving 
her  daughter,  Maria  Trevelyan,  and  ten  children  of  her 
daughter,  surviving.  At  the  date  of  the  will  and  of  the 
testatrix's  death,  Maria  Jane  Trevelyan^  (afterwards 
Maria  Jane  Ellison,)  was  the  eldest  surviving  child  of 
Maria  Trevelyan,  but  there  had  been  two  elder  children, 
who  were  then  dead.  At  the  same  period.  Sir  Walter 
Calverly  Trevelyan  was  the  second  surviving  child  of 
Maria  Trevelyan,  but  was  her  eldest  surviving  son,  and 
entitled,  as  such,  to  succeed  to  the  family  estates  of  his 
father,  under  the  marriage  settlement  of  his  father  and 
mother,  dated  in  July,  1 79 1 .  Julia,  one  of  the  daughters 
of  Maria  Trevelyan,  was  still  unmarried,  and  was  now 
at  the  age  of  fifty-six. 

Maria  Trevelyan  died  on  the  5th  o(  April,  1851,  and 
the  surviving  trustee  filed  this  bill  to  carry  the  trusts 
of  the  will  into  execution,  and  to  have  the  rights  and 

interests 
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interests  of  the  parties  declared,  and  proper  settlements 
made  of  the  granddaughters'  shares. 

Mr.  James  and  Mr.  W.  J.  Tayler,  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Faber,  for  Mrs.  Ellison.  The 
testatrix,  the  grandmother,  was  either  in  loco  parentis^ 
or  placed  herself  in  that  position  by  the  provision  made 
by  her  for  her  grandchildren.  The  term  "younger 
children"  must  be  construed  with  reference  to  the  state 
of  the  family,  and  must  mean,  not  those  younger  in  age, 
but  so  as  to  exclude  the  child  who,  by  inheriting  the 
family  estate,  was  otherwise  sufficiently  provided  for. 
Under  the  settlement  of  the  daughter,  (of  the  contents  of 
which  the  testatrix  was  perfectly  aware,  being  a  party 
thereto,)  Sir  Walter  C.  Trevelyan  inherits  the  family 
estates ;  he  therefore  is  excluded  from  taking  a  portion 
intended  for  the  younger  children,  and  Mrs.  Ellison  is 
entitled  to  a  share.  As  to  the  right  of  the  eldest  child, 
being  a  daughter,  to  participate  in  the  fund  as  a  younger 
child,  the  following  cases  are  in  point: — Beale  v. 
Beale  (a) ;  Pierson  v.  Garnet  (i)  ;  Chadunck  v.  Dole- 
man  (c) ;  Matthews  v.  Paul  (rf) ;  Lady  Lincoln  v.  Pel- 
ham  {e) ;  Teynham  v.  Webb  if) ;  Scarisbrich  v.  Lord 
Skelmersdale  (g). 

The  provision  is  for  all  the  younger  children, — that  is 
for  the  whole  class,  whether  born  in  the  life  of  the  tes- 
tator or  afterwards, — with  a  direction  that  the  shares  of 
the  granddaughters  should  be  settled  for  the  benefit  of 
their  children.  This  limitation  is  void  for  remoteness, 
and  the  first  gift  being  absolute,  with  a  void  modification 

superadded, 

(a)  1  p.  Wm$,  244.  C.  C.  64. 

{b)  2  Bro.  C.  C.  38.  (e)  10  Ves.  166. 

(c)  2  Vem.  528.  (  f)  2  Ves.  ten.  198. 

(d)  3   Swnmt.  328;  2   WiU.         (g)  4  Y.^Coll.  78. 

VOL.  XIX.  P  P 
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1864.       superadded^  the  origioal  absolute  gift  remains.     Wood  ▼. 
White  (a),  and  Boyce  y.  Banning  (&),  were  referred  to. 


Ltddoh 


V. 


Ellisoh.  Mr.  R.  Palmer  and  Mr.  C.  Hall,  for  Sir  Walter  Cal- 

verley  Trevelyanj  insisted,  that  the  only  real  question 
was,  whether  the  testatrix  had  placed  herself  in  loco 
parentis  or  not,  or  taken  upon  herself  the  character  of 
parent ;  and  that  the  only  thing  that  could  be  laid  hold 
of  to  bring  the  case  within  the  rule  was,  that  twenty-eight 
years  before  the  will  was  made,  the  marriage  settlement 
of  Mr.  and  Mrs.  TVevefyan  had  been  executed.  That 
that  circumstance  could  have  no  such  operation  as  that 
contended  for,  and  therefore  that  the  words  ^  younger 
children"  must  receive  their  literal  interpretation  as 
meaning  children  other  than  the  eldest;  Hall  ▼. 
Hewer  (c) ;  Ex  parte  Pye  (d) ;  Pawys  v.  Mansfield  {e)  ; 
Pym  V.  Lockyer(f);  and  the  cases  cited  in  2  Spence's 
Eq.  Juris,  (g), 

Mr.  FoUett  for  Julia  Trevelyan,  This  is  an  absolute  gift 
to  the  granddaughters,  subject  to  the  direction  to  settle 
on  their  children;  but  as  no  such  settlement  can  be  made 
on  the  children,  in  consequence  of  such  a  limitation 
being  void  for  remoteness,  the  interest  in  the  grand- 
daughters remains  absolute  and  unaffected  by  any  con- 
dition, contingency  or  limitation  whatever,  and  they  are 
entitled  to  immediate  payment;  Arnold y.  Congreve(h), 
But,  secondly,  if  the  limitation  to  the  children  be  valid, 
still  Miss  Julia  Trevelyan  has  an  absolute  interest,  sub- 
ject to  the  contingent  rights  of  any  children  she  may 
have ;  and  since,  from  her  age,  that  is  impossible,  she  is 

now 

(a)  2  Keen,  664  ;   4  MyL  4-  ing  S.  C.  6  Sim.  528. 
Cr.  460.  (/)  5  MyL  *  Cr.  29. 

(fc)  2  Cr.  Sf  Jer,  336.  {g)  Pages  400-402. 

(c)  AmbL  203.  (A)  1  Ktiit.  ^  %/.209;  Tam^ 

{d)  18  Ves,l40.  /yn,347. 
(«)  3  MyL  4-  Cr.  359,  reven- 
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now  still  entitled  to  payment ;  Whittell  v.  Dudin  (a) ; 
Hulme  V.  Hulme  (b)  ;  Campbell  v.  Brownrigg  (c)  ; 
Leng  v.  Hodges  {d)  ;  Fraser  v.  Fraser  («) ;  Broum  v. 
Prt7i(7fe(/). 

Mr.  Boupell  and  Mr.  £a^et,  for  Mr.  TT.  J3.  TVewrf- 
^an  and  Helena  Caroline^  his  wife  (formerly  Helena 
Caroline  Faussett,  one  of  the  testatrix's  granddaughters) 
and  their  children^  contended  that  the  settlement  directed 
by  the  testatrix  was  executory,  and  would  be  carried 
into  effect  as  far  as  the  rnles  of  law  would  permit.  All 
the  granddaughters  were  living  at  the  testatrix's  decease, 
and  their  children  might  therefore  take;  Hopkins  y. 
Hopkins  {g) ;  Vanderplank  v.  King  (A) ;  Williams  v. 
Teale  (i) ;  Blackburn  v.  Stables  {k) ;  Humbersion  v. 
Humberston  (I) ;  Woolmore  v.  Burrows {m)]  Bankes  v. 
Le  Despencer  {n)  ;  Sionor  v.  Curwen  {o) ;  Garratt  v. 
Cockerell{p)  ;  Greenwood  v.  Roberts  (q).  The  trustees 
may  mould  the  form  of  the  limitations,  and  by  the  appli- 
cation of  the  eg  prh  doctrine  they  may  be  supported. 

Mr.  Follett, — That  principle  is  inapplicable  to  per- 
sonal estate. 

Mr.  Rodwell,  for  other  grandchildren.  The  gift  to 
the  children  is  valid ;  this  is  followed  by  a  direction  to 
settle  the  share  of  each  of  the  children,  and  a  separate 
and  distinct  settlement  is  to  be  made  which  will  be  valid 
as  regards  all  those  children  who  were  living  at  the  death 

of 

(a)  2  Jac.  4"  Walk.  279.  (A:)  2  Ves.  *  B.  367. 

(6)  9  Sim.  644.  (/)  2  Vern.  738;  S.  C.  Prec. 

(e)  1  PhiU.  301,  Ch.  455,  Gilb.  Eg.  Rep,   128; 

((/)  Jac.  585.  1  P.  lfm«.  332. 

(e)  Cited  id.  586,  n.  (m)  1  Sim,  512. 

(/)  4  Hare,  124.  (n)  10  Sim.  576. 

(g)  1  Atk,  592.  (o)  5  Sim,  264. 

(h)  3  Hare,  1.  (p)  I  Y.^  C  (C  C.)  494. 

(i)   6  Hare,  239.  (9)  15  Beav.  92. 

pp2 
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1854.       of  the  testatrix;    Starrs  v.  Benbow{a);   Boughton  ▼. 
James  (ft). 


Elmioh  ^^'  ^'  ^'  Prior,  for  another  granddaughter  and  her 

children. 

Mn  Thring  for  the  children  of  Mrs.  Trevelyan  by  her 
first  marriage. 

Mr.  Reillt/f  Mr.  Rowcliffe  and  Mr.  Selwyn,  for  other 
parties. 

Mr.  Lloyd,  in  reply. 


AugMt  7.  The  Master  of  the  Rolls. 

The  question  which  arises  on  this  case  depends  on 
the  will  of  Lady  Wilson,  which  bears  date  the  17th  of 
November,  1817.  The  will  is  to  this  efiect:— [i7i« 
Honor  stated  it!\ 

This  raises  the  first  question.  Lady  Wilson  died  on 
the  17th  of  August,  1818.  At  the  time  of  her  death, 
her  daughter,  Maria  Trevelyan,  and  her  ten  children, 
(the  grandchildren  of  the  testatrix),  were  living.  Of 
these  ten,  six  were  daughters,  and  the  eldest  of  these 
children  was  Mrs.  Ellison,  the  Defendant.  On  her 
behalf  it  is  contended,  that  the  limitation  in  favour  of 
'* younger  children"  includes  her,  and  excludes  the 
eldest  son,  on  whom  the  family  estates  are  settled  and 
will  devolve.  In  support  of  this  proposition,  reference 
is  made  to  the  rule  of  construction  which  applies  to 
testators  standing  or  placing  themselves  in  loco  parentis, 

and 

(a)  2  MyL  ^  K.  46.       (6)  1  Colly.  26 ;  1  H.  qfLdt,  Cos.  406. 
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and  to  the  cases  on  that  subject  in  which  the  words  1854, 
"  elder  child  "  are  held  to  mean  the  child  who  takes  the 
family  estate,  and  that  the  child  who  is  actually  the 
eldest,  but  who  does  not  take  the  family  estate,  is  to  be 
treated  as  a  ''  younger  child/'  and  to  share  under  that 
denomination.  The  case  of  Lord  Teynham  v,  Webb  (a) 
was  principally  relied  upon  for  the  purpose  of  showing 
that  this  doctrine  ought  to  be  applied  here,  this  being 
the  case  of  a  grandmother  leaving  property  to  her 
grandchildren. 

On  the  other  side,  it  is  not  disputed,  that  this  doctrine 
is  the  guide  and  rule  of  construction,  when  the  testator 
stands  or  has  placed  himself  in  loco  parentis;  but  it  is 
contended,  that  this  is  not  the  case  with  Lady  Wilson  ; 
that,  although  she  was  the  grandmother  of  the  children, 
the  father  and  mother  were  alive ;  that  the  children  were 
provided  for  from  other  sources,  and  that  Lady  Wilson 
not  only  was  under  no  obligation  to  provide  for  them, 
but  further,  that  it  does  not  appear,  by  any  evidence 
or  by  her  will,  that  she  conceived  herself  to  be  or  that 
she  intended  to  place  herself  in  any  such  a  position. 
I  concur  with  these  observations.  I  am  of  opinion,  that 
Lady  Wilson  meant  to  benefit  them  as  the  children  of 
her  daughter,  but  not  as  being  under  any  obligation  to 
maintain  them,  or  as  intending  to  take  upon  herself 
those  duties  and  obligations  which  ordinarily  and  pro- 
perly attach  to  a  father  or  a  mother. 

The  cases  on  this  subject  are  very  numerous,  and  some 
of  them  turn  on  slender  inferences  drawn  from  expres- 
sions in  the  will,  imputing  an  intention  of  the  testator  to 
take  such  a  duty  on  himself;  but  I  have  been  unable  to 
find  any  one,  in  which  a  person,  situated  as  Lady  Wilson, 

has 
(a)  2  Ves.  ten.  198. 


672  CASES  IN  CHANCERY. 

1854.  ^^^  been  treated  as  tn  loco  parentis,  unless  it  be  the  case 
of  Lord  Teynkam  ▼.  Webb  (a),  which,  though  a  peculiar 
case,  is  very  near  the  present.  In  that  case,  though  a 
provision  was  made  by  a  grandmother  for  her  grand- 
children, yet  the  decision  clearly  proceeded  on  the 
ground  that  she  had  placed  herself  tn  loco  parentis. 
Lord  Hardwicke  there  said  (6),  **  I  will  say  once  for  all, 
notwithstanding  this  is  a  voluntary  provision  for  younger 
children  by  a  grandmother,  not  by  a  father  or  marriage 
settlement,  yet  I  must  construe  this  provision  as  the 
Court  will  do  previously  to  a  settlement  on  marriage  of 
the  father  and  mother  of  such  younger  children ;  for  it 
was  plainly  so  considered  by  the  parties  themselves ; 
and  with  this  view  probably  they  trusted  to  her  to  make 
a  provision  for  the  younger  children,  and  she  did  it,  but 
did  it  as  a  parent  providing  for  the  younger  children  of 
her  daughter,  who  were  so  nearly  descended  from  her- 
self,—and  a  grandmother,  in  this  Court,  is  often  con- 
sidered as  a  parent/' 

He  by  no  means  says  *' always."  Doubtless  small  cir- 
cumstances may,  in  particular  cases,  determine  whether 
the  grandmother  has  placed  herself  tn  loco  parentis^  but 
that  she  is  not  necessarily  so,  is  established  by  the  case 
of  Lord  Teyn/iam  v.  Webb,  and  if  I  were  to  exclude  the 
son  in  this  case,  I  should,  in  my  opinion,  be  laying  down 
as  a  rule  that  a  grandmother  must  always  be  so  con- 
sidered. 

It  was  argued  lastly  by  Mr.  Lloyd,  that  this  must  be 
BO,  and  that  the  grandmother  was  not  merely  tn  loco 
parentis,  but  that  she  was  ipsa  parens.  The  later  cases 
negative  this  view  of  the  case ;  Lady  Lincoln  v.  Pelham, 
Powys  V.  Mansfield,  and  many  others ; — but  I  will  refer 

to 
(a)  2  Vet,  ten,  198.  (6)  Page  210. 
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to  Lord  Medesdale's  decision  in  the  case  of  Ellis  v. 
Ellis  (a),  (which  was  very  similar  in  its  circumstances  to 
the  present  case),  as  confirming  the  opinion  which  I 
have  expressed  of  what  the  rule  is  on  this  point  I 
musty  therefore,  declare  that  Mrs.  Ellison,  as  being  in 
fact  the  eldest  child  of  the  testatrix's  daughter,  is  ex- 
cluded, and  that  Sir  W.  C  Trevslyan  is  entitled  to  a 
share  of  the  gift. 

The  next  question  is,  what  is  the  effect  of  the  direc* 
tion  contained  in  the  will  with  respect  to  the  shares  of 
the  daughters.  The  will  is  to  this  effect : — \^His  Honor 
read  t/.]  My  first  impression  was,  that  this  direction 
was  void  on  the  ground  of  remoteness,  but  further  con- 
sideration has  brought  me  to  the  conclusion  that  this  is 
not  so,  and  that  here  is  an  executory  trust,  which  the 
Court  will  carry  into  effect  as  far  as  it  can.  There  is 
no  doubt,  but  that  a  limitation  in  a  will  giving  estates 
to  the  children  of  unborn  issue  as  purchasers  is  void  for 
remoteness;  but  principle  and  authority  also  establish, 
that  when  a  testator  attempts,  by  an  executory  direction 
to  others,  to  accomplish  something  which  is  not  per- 
mitted by  law,  the  Court  will  endeavour  to  effect  his 
intention  as  nearly  as  may  be.  Thus,  in  the  well-known 
case  of  Humberston  v.  Humberston{b),  where  the  testator 
had  devised  his  estate  to  the  Drapers'  Company,  in  trust 
to  convey  to  various  persons  beyond  the  limits  which 
the  law  allows,  the  Lord  Chancellor,  stating  this  to  be 
ah  attempt  to  make  a  perpetuity,  carried  it  into  effect  as 
far  as  possible,  by  giving  an  estate  in  tail  male  to  a 
son  not  in  being.  In  the  Earl  of  Stamford  v.  Sir  John 
Sohari  (c\  Lord  Cowper  adopted  the  same  principle  as 
in  Humberston  v.  Humberston,  and  directed  the  estate 

to 

(a)  1  Sch.  4-  Lef.  1.  (r)  Cited  in  1  Atk.  593. 

(b)  1  P.  H^iii«.*382. 


Lyddon 

V. 
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1864.  to  be  secured  go  far  as  the  rules  of  law  would  admit. 
The  same  principle  was  followed  by  V.  C.  Wigram 
iu  Vanderplank  v.  King  {a),  in  a  case  of  considerable 
Ellison,  difficulty,  by  a  decision,  which  though  commented  upon 
in  some  treatises  at  the  time,  especially  by  Mr.  Lewis, 
in  his  work  on  Perpetuities,  has,  the  more  it  has  been 
considered,  the  more  received  the  approbation  of  the  pro- 
fession. In  that  case  an  attempt  was  made  to  give  an 
estate  to  the  children  of  an  unborn  child,  as  purchasers, 
but,  as  the  rules  of  law  would  not  permit  this,  the  Vice- 
Chancellor  directed  an  estate  tail  to  be  given  to  the  first 
children  in  order  to  support,  as  far  as  possible,  the  in- 
tention of  the  testator. 

The  case  of  Stonor  v.  Curwen  (i),  to  which  I  was  also 
referred,  is  a  strong  instance  to  the  same  effect 

All  these  cases  lead  me  to  the  conclusion,  that  the 
ulterior  gifts  must  not  be  considered  void,  but  that  the 
Court,  if  it  were  required  to  enforce  the  direction  of  the 
testatrix,  could  apply  the  doctrine  of  cy  pris,  and  would 
settle  these  shares  in  such  a  manner,  as  would,  con- 
sistently with  the  rules  of  law  and  equity,  best  carry 
into  effect  the  expressed  intention  of  the  testatrix. 

With  respect  to  the  daughter,  Julia,  I  am  of  opinion, 
that  she  is  entitled  to  receive  her  share  at  present,  on 
entering  into  her  personal  recognizance  to  account  for 
the  money  hereafter  as  the  Court  may  direct. 

The  scope  and  effect  of  the  will  is  to  give  the  daughter 
an  absolute  interest  in  her  share,  with  a  direction  to  settle 
it  in  such  a  manner  as  to  take  a  portion  out  of  it  in 
favour  of  her  children.  Except  so  far  as  it  is  taken  out 
of  the  daughter,  the  gift  remains  in  her.   That  is  the  case 

of 
(a)  3  Hare,  1.  (6)  5  Sim.  264. 
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of  Hultne  v.  Hulme  (a),  and  is  consistent  with  the  rules 
which  obtain  in  the  construction  of  such  bequests.  If, 
therefore,  she  never  marries,  the  absolute  interest  remains 
in  her.  This  lady  is  now  of  the  age  of  fifty-six  years, 
and  Sir  Thonuis  Plumer  in  Leng  v.  Hodges  (i),  where 
the  lady  was  sixty-nine,  and  in  Fraser  v.  Frcuer  (c),  Sir 
William  Grant,  where  the  lady  was  fifty-five,  ordered 
the  fund  to  be  paid,  and  I  shall  follow  those  cas6s. 

(a)  9  Sim,  644 ;  and  see  Kampf  (6)  Jacob,  585. 
V.  Jonet,  2  Keenj  756 ;  and  Ring  (c)  Ibid.  586  n. 
V.  Uardwick,  2  Beavan,  352. 


1864. 


HOBSON  V.  SHERWOOD. 

Tt/TR.  PRITCHARD  held  part  of  the  property  in 
question  in  the  cause  under  a  lease  from  the 
testator.  A  receiver  of  the  property  having  been  ap- 
pointed, Pritchard  several  times  paid  rent  to  him,  but 
he  afterwards  refused  to  make  any  further  payment, 
stating  he  had  received  notice  from  two  of  the  Defend- 
ants not  to  do  so. 

The  receiver  died  in  May,  1862,  and  a  new  receiver 
was  appointed.  Pritchard  was  applied  to  for  the  rent, 
but  he  still  refused  to  pay,  and  the  arrears  now  amounted 
to  241/.  The  receiver  could  not  distrain  and  could  only 
sue  in  the  names  of  the  Defendants,  who  were  in  prison, 
and  it  was  believed  that  they  would  release  any  action 
brought  in  their  names. 


^00.25. 
Dec.  I. 

A  tenant  who 
had  not  at- 
torned to  the 
receiver,  or- 
dered to  pay 
him  the  arrean 
of  rent  in  four- 
teen days  and 
the  costs  of 
the  applica- 
tion. 


Mr.  Lloyd  now  moved,  on  notice,  that  PrttoAaref  might 

be  directed  to  pay  the  arrears  to  the  receiver  and  also  the 

costs  of  the  application.     He  cited  Mitchel  v.  Duke  of 

Manchester  (d). 

The 
(d)  2  Dtckens,  787. 
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1864.       to  be  secured  so  far  as  the  rules  of  law  wgr 
The  same  principle  was  followed  by  V.^'  *£. 
in  Vanderplank  v.  King  (a),  in  a  case  f  ^  \ 
difficulty,  by  a  decision,  which  though*.  |.   >   v. 
in  some  treatises  at  the  time,  esped  ^  ^   %^  ^ 
in  his  work  on  Perpetuities,  has,    ^   ^  ^$   '^ 
considered,  the  more  received  the  >  ^  %   \   \ 
fession.     In  that  case  an  attenr  ^  tr*^  A    x 
estate  to  the  children  of  an  v  ^'"^  I   tt  "    I    ^ 
but,  as  the  rules  of  law  wo/    ^   tr  •'  *%    -     ^    '^ 
Chancellor  directed  an  CF  ^ «-    ^  *^  C     "    '     \ 
children  in  order  to  si     i^    >   '"     ^    ♦ 
tention  of  the  testate  c    '^ 

The  case  of  Stc 
referred,  is  a  str 


All  these  { 

ulterior  gif>.;     ^  .a  Mrs.  Tep- 

Court,  if  ,  i  J  ?■  K  jjremises  at  Scarbo- 

te8tatrr,;i'  ^  ^^j^^  jjj.^^jj^^  ^j.  j^^ 

seiue  . .  {  ^QQ^  ^jj.ugj  money)  towards  the 

sistr  '  *  ■ 

.       .  j  ^  of  the  property,  and  it  was  in  contest, 

*^'^  .  sum  had  been  invested  by  him  by  way  of 

.e,  or  as  an  advance  on  a  mortgage  of  the  pre- 

.es ;  the  Court,  however,  held  the  latter. 

yon      Xhe  Plaintiff  immediately   entered  into  possession 

,f^n    with  his  family,  and  paid  Mrs.  Tapham  for  the  fixtures, 

/Jj  decree  ^^^  150Z.,  the  balance  of  the  purchase-money,  after 

//^e         deducting  the  600/.,  which  latter  sum  it  was  agreed 

^^'''ich  of  ^**  should  remain  on  mortgage. 

It  appeared  that  in  March^  1851,  the  Scarhorough 

Public  Market  Company  was  projected,  and  the  sale- 

*    able  value  of  the  premises  thereupon  became  enhanced, 

from 
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Probability  that  they  would  be  required  for        1854. 


-^       -rp  of  the  company.                                                 ^ 

^5^        '  t^^  Maw 

>^  ^         *''  *  in  May^  1852,  and  notice  was  after-      Topham. 

*^    ^      ■/  e  property  would  be  required;  the 

<^  ^r'     M^       ' ,  ned  2,000/.  compensation  for  the 

f    ^^    'i^*   n .       '  '  and  removal  of  his  business. 

§x    ^  ^;,  *v  the  ownershipi  a  jury  was 

,,-*^   '^  '^^   •?     •.•  nensation.     In  February^ 

*:^   <5   \   '»'.^   ■  ••  *  of  compensation  pay- 

^  ^r^  \    \  '^  ould  be  found  to  be 

'r*    '^    '  A  *  \  *      ■  d  to  Messrs.  Top- 

'^^^    *,|.  %                  *     I  pear  they  were 

^^  "^             "*     .       \  company  paid 

*  ^  .lie  cause,  and  took 


tituted  by  the  purchaser  for  the  spe- 
.ance  of  the  contract,  and  a  decree  was 
.a  December f  1853,  to  inquire  whether  a  good 
.tie  could  be  made  to  the  premises  in  question,  and 
when  it  was  first  shown.    The  Chief  Clerk  found  that  a 
good  title  could  be  made  to  three-fourths  of  the  property, 
from  15th  of  November ^  1826,  but  that  no  title  could  be 
made  to  the  remaining  one-fourth.     In  truth,  the  De- 
fendants had  no  interest  in  the  one-fourth,  which  was 
vested  in  other  persons.     The  Plaintiff  accepted  this 
title,  as  to  the  three-fourths,  and  now  asked  for  a  specific 
performance,  with  an  abatement  in  respect  of  that  one- 
fourth. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  for  the  Plaintiff, 
asked  for  a  decree  for  specific  performance,  with  an 
abatement  of  one-fourth  of  the  purchase-money. 

Mr.  Follett  and  Mr.  G.  L.  Russell,  for  the  Defend- 
ants Topham  and  Tinker. 

Mr. 
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The  Bespondent  did  not  appear. 

The  Master  of  the  Rolls. 

1  think  I  can  make  the  order,  the  notice  being  proved. 


ORDER. 
Let  Pritchardf  within  fourteen  days  after  sennoe  of  tbe  order,  pay 
the  receiver  241/.  for  the  arrears  of  rent  and  the  coata  of  the  applica- 
tion (a). 

{a)  An  attachment  would  isiue  in  default.    See  On/.  Can,  166. 


Nov,  13. 
Dec.  7,  8. 

When  a  vendor 
can  make  a 
tide  to  three- 
fourths  only  of 
tbe  property 
sold,  the  pur- 
chaser is  not 
entitled  to 
take  the  three- 
fourths  with 
an  abatement, 
but  he  may 
take  the  three- 
fourths  at  the 
prji/ce  agreed  on 
for  the  whole. 
The  Court 
will  not  decree 


a  specinc  per^ 
formance 
which  involves 
a  breach  of 
trust. 


MAW  V.  TOPHAM. 

TN  January f  185 1,  Mr.  Maw,  agreed  with  Mrs.  Tap- 
ham  to  purchase  a  house  and  premises  at  Scarho^ 
rough,  for  660/.  Mr.  Tinker  (the  brother  of  Mrs. 
Topham)  had  furnished  6002.  (trust  money)  towards  the 
previous  purchase  of  the  property,  and  it  was  in  contest, 
whether  this  sum  had  been  invested  by  him  by  way  of 
purchase,  or  as  an  advance  on  a  mortgage  of  the  pre- 
mises ;  the  Court,  however,  held  the  latter. 

The  Plaintiff  immediately  entered  into  possession 
with  his  family,  and  paid  Mrs.  Topham  for  the  fixtures, 
and  150/.,  the  balance  of  the  purchase-money,  after 
deducting  the  500/.,  which  latter  sum  it  was  agreed 
should  remain  on  mortgage. 

It  appeared  that  in  March,  1851,  the  Scarborough 
Public  Market  Company  was  projected,  and  the  sale- 
able value  of  the  premises  thereupon  became  enhanced, 

from 
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from  the  probability  that  they  would  be  required  for        1854. 

the  purposes  of  the  company.  v^^.-^/ 

Maw 
v. 
The  Act  passed  in  Mar/j  1852,  and  notice  was  after-      Tofhak. 

wards  given  that  the  property  would  be  required ;  the 
Plaintiff  thereupon  claimed  2,000/.  compensation  for  the 
property,  and  for  the  loss  and  removal  of  his  business. 
There  being  a  dispute  as  to  the  ownership,  a  jury  was 
summoned  to  assess  the  compensation.  In  February^ 
1853,  they  assessed  the  amount  of  compensation  pay- 
able to  the  Plaintiff,  (in  case  he  should  be  found  to  be 
the  owner,)  at  the  sum  of  1,100/.,  and  to  Messrs.  Top- 
ham  and  Tinher^  (in  case  it  should  appear  they  were 
the  owners,)  at  the  sum  of  751/.  The  company  paid 
1,100/.  into  Court,  to  the  credit  of  the  cause,  and  took 
possession  of  the  premises. 

This  suit  was  instituted  by  the  purchaser  for  the  spe-r 
cific  performance  of  the  contract,  and  a  decree  was 
made  in  December ^  1853,  to  inquire  whether  a  good 
title  could  be  made  to  the  premises  in  question,  and 
when  it  was  first  shown.  The  Chief  Clerk  found  that  a 
good  title  could  be  made  to  three-fourths  of  the  property, 
from  15th  ot  November ^  1826,  but  that  no  title  could  be 
made  to  the  remaining  one-fourth.  In  truth,  the  De- 
fendants had  no  interest  in  the  one-fourth,  which  was 
vested  in  other  persons.  The  Plaintiff  accepted  this 
title,  as  to  the  three-fourths,  and  now  asked  for  a  specific 
performance,  with  an  abatement  in  respect  of  that  one- 
fourth. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  for  the  Plaintiff, 
asked  for  a  decree  for  specific  performance,  with  an 
abatement  of  one-fourth  of  the  purchase-money. 

Mr.  Folktt  and  Mr.  G.  L.  Russell,  for  the  Defend- 
ants Topham  and  Tinker. 

Mr. 
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Mr.  Roupell  and  Mr.  Berretf,  for  the  company. 

Mr.  R.  Palmer,  in  reply. 

SugderCs  Vendors  (a) ;  Thomas  v.  Dering  (&) ;  Mart- 
lock  V.  Buller{c)\  Noel  v.  Ord(d);  Nelthorpe  v.  Hoi- 
gaU{e);  Price  v.  Griffith  (f),  were  cited. 

The  Mabteb  of  the  Rolls  reserved  judgment. 


Dee.  8.  The  Master  of  the  Rolls. 

Considerable  discussion  took  place  at  the  Bar  respect- 
ing this  sum  of  600L,  of  which  the  Defendant  Tinker 
and  his  brother,  now  deceased,  were  the  trustees,  and  it 
was  contended,  before  me,  that  in  fact  Tinker  would  be 
committing  a  breach  of  trust,  if  he  were  to  join  in  the 
conveyance  of  this  property,  and  it  was  urged,  that  this 
Court  will  not  compel  a  breach  of  trust,  and  that,  where 
the  completion  of  a  contract  would  involve  that  conse- 
quence, the  Court  will  not  decree  specific  performance 
of  it 

I  assent  to  the  proposition  thus  stated,  but  the  evi- 
dence does  not  satisfy  me  that  this  would  be  the  result. 
So  far  as  Mr.  Tinker  is  concerned,  he  is  certainly,  to 
the  extent  of  600/.,  a  trustee,  and,  I  think,  on  the  evi- 
dence, that  he  did  not  intend  to  purchase  the  property 
as  trust  property,  but  that,  on  the  purchase,  he  invested 

this 

(a)  Pages  341,  350,  351  (11         (d)  5  Mad.  438. 
edit)  (c)  1  CoU.  203. 

(6)  1  Keen,  729.  (f)  I  De  G.  Macn,  ^  G.80. 

(c)  10  Vet.  316. 


Maw 

V. 
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this  trust  sum  of  600Z.  on  the  security  of  the  premises        1864. 

ia  question,  and  that  if  he  is  repaid  this  sum  of  600/., 

he  is  not  guilty  of  any  breach  of  trust  in  conveying 

away  the  property  in  question ;  indeed,  in  his  affidavit      Topbam 

swoni  in  this  cause,  he  states  his  readiness  to  act  as  the 

Court  may  direct,  on  being  repaid  the  sum  of  600/.  and 

his  costs. 

I  think  that  the  Plaintiff  cannot  dispute  Mr.  Tinker's 
right  to  receive  this  sum  of  money.  According  to  the 
Plaintiff's  own  statement,  I  think  that  he  had  notice, 
from  the  communication  made  to  him  by  Mrs.  Top- 
ham,  that  Tinker  was  a  trustee  of  this  fund,  because  it 
was  then  stated  to  the  Plaintiff  that  Tinker  had  a  mort- 
gage for  600/.  on  the  premises,  but  that  Mrs.  Topham 
was  entitled  to  the  interest  of  that  sum  for  her  h'fc. 
This  statement,  in  my  opinion,  plainly  imports  a  trust 
in  Tinker,  as  opposed  to  a  beneficial  interest,  and  fur- 
ther, that  he  and  Mrs.  Topham  had  no  power  to  release 
the  sum  without  payment.  Mr.  Tinker  has  not,  as  it 
appears  to  me,  done  any  act  to  preclude  him  from  re- 
quiring the  payment  or  investment  of  this  sum. 

I  also  think,  that  the  Plaintiff,  when  he  filed  this  bill, 
was  aware  of  the  circumstances  in  which  this  part  of 
the  matter  rested,  and  that  be  did  so  at  his  own  risk, 
being  aware,  or  having  good  reason  to  believe,  that 
no  good  title  could  be  made  to  the  whole  of  these 
premises.  He  has  no  doubt  sustained  considerable 
inconvenience,  and  probably  loss,  by  his  taking  posses- 
sion, and  by  his  being  so  summarily  removed  from  the 
premises ;  for  this  loss  and  inconvenience  he  might  pro- 
bably have  obtained  damages  from  Mrs.  Topham,  but 
as  he  has  not  adopted  that  course,  but  has  thought  fit 
to  file  a  bill  for  the  specific  performance  of  the  agree- 
ment entered  into  with  her,  I  am  of  opinion  that  he  is 

not 
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not  entitled  to  any  abatement  from  the  purchase-money, 
but  that  if  he  is  willing  to  take  what  Mrs.  Tapham  and 
Mr.  Tinker  can  convey,  he  is  entitled  to  have  the  agree- 
ment so  far  specifically  performed. 


In  re  TERRY'S  WILL. 


Augmi  5,  7. 

Th6  primary     HpHE  will  of  Sarah  Terry^  dated  in  1843,  contained 
thrwild*"*^  ^^'^  clause:— "I  give  and  bequeath  to  the  three 

«  family'*  is      children  of  my  late  cousin  Hannah  Johnson^  the  sum 
and  there  must  ^^  lyOOOZ.,  to  bc  equally  divided  between  them,  share  and 

be  some  cir-      share  alike,  and  in  case  they  should  die  before  me,  I 

cnmstancei  .  , 

either  in  the     give  and  bequeath  their  respective  portions  to  their  re- 

SSat'oJofthe  V^^^^^  ''famUies;*  the  legacy  to  be  paid  free  from 
parties,  to  pre-  legacy  duty, 
vent  that  con- 
struction. 

Legacies  Hannah  Johnson  had  left  three  children  only  living  at 

were  given  to  ^  jo 

A.  and  B.,       the  date  of  the  will,  viz.  Oeorge  Terry  Johnson^  Char- 

Siey  ehoiUd       ^^'^  Goodwin  and  Sarah  NicMess. 

predecease  the 

testatrix,  "to 

their  respec-  Mrs.  Goodwin  died  in  the  lifetime  of  the  testatrix, 

IZhavhjg^ied  leading  three  children  (the  Petitioners)  her  surviving, 
before  tlie  tes- 
tatrix, Held, 

that  her  chil-        Mrs.  NickUss  also  predeceased  the  testatrix,  leaving 
dren  alone  i  i  m  i 

took  under       only  one  child. 

the  word 

°*'^'  The  testatrix  died  in  1862,  and  the  executor,  on  the 

ground  that  the  meaning  of  the  word  "  families"  was 
doubtful,  paid  two- thirds  of  the  1,000/.  into  Court, 
under  the  provisions  of  the  Trustee  Relief  Act. 

The  three  children  of  Mrs.   Goodwin  presented  a 

petition 
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petition  for  payment  to  them  of  one-third.    The  question        1854. 
was,  whether  "  families"  meant  children. 

Mr.  Ferrers,  for  the  Petitionere  contended,  that 
"  family"  included  "  children"  only.  He  cited  Cruwys 
V.  Colman  (a) ;  WorsUy  v.  Johnson  (6) ;  Davies  v.  Sai' 
fy{c) ;  White  v.  Briggs  (d) ;  Barnes  v.  Patch  (e) ;  In  re 
Parkinson's  trust  (/) ;  APLeroth  v.  Bacon  (g) ;  Blacks 
well  V.  Bull(h);  Gregory  v.  Smith  {i)\  Brandon  v. 
Brandon  (A) ;    Wood  v.  Wood  (/). 

Mr.  Greene^  for  the  executor. 

The  Master  of  the  Rolls  said  he  would  look  at  the 
cases  before  he  expressed  any  opinion. 


The  Master  of  the  Rolls.  Augun  7. 

I  have  looked  into  the  authorities,  which  have  con- 
firmed the  opinion  which  I  entertained  during  the  argu- 
ment, that  the  primary  meaning  of  the  word  '^  family"  is 
'' children,"  and  that  there  must  be  some  peculiar 
circumstance,  arising  either  on  the  will  itself  or  from  the 
situation  of  the  parties,  to  prevent  that  construction 
being  given  to  it.  In  ordinary  parlance,  the  word 
'^  family"  means  children.  I  think  it  a  safe  rule  to 
follow  the  ordinary  import  of  words  as  used  in  ordinary 
conversation.  Such  a  construction  might  be  impro- 
bable, as,  if  there  were  no  children,  but  in  this  case  there 
are  children. 

I  am 

(a)  9  Vet,  319.  (g)  5  Ve$.  169. 

(6)  3  Atk.  762.  (A)  1  Keen,  176. 

(c)  1  F«.  sen.  84.  (i)  9  Hare,  708. 

{d)  2  PhUL  583 ;  15  Sim.  17.  (A)  3  Swamt.  312,  and  2  WiU. 

(e)  8  Kef.  603.  14. 
C/)  1  Sim.  {N.  S.)  242.  (/)  3  Hare,  65. 
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1854. 


I  am  of  opinion  that  the  proper  construction,  and 
that  consistent  with  the  authorities  is,  that  the  children 
should  take. 


Dfc2, 8. 

Where  it  ii 
•oufihtto  have 
funds  belong- 
ing to  a  domi- 
ciled Scotch 
Jtmt  eoverie 
paid  out  of 
Court,  and 
any  Scotch  set- 
tlement exists, 
the  Court  re- 
quires the  tes- 
timony of  a 
Scotch  advo- 
cate to  show 
that  it  does 
not  affect  the 
fund. 


In  re  TODD. 
SHAND  V.  KIDD. 

A  SUM  of  304/.  5s.  consols  had  been  carried  over 
"^^  to  the  separate  account  of  **Jane  the  wife  of  James 
Walker  J*  Mr.  and  Mrs.  Walker  were  resident  in  Scot- 
land, and  Mrs.  Walker  was  desirous  that  the  fund 
should  be  paid  to  her  husband.  A  petition  was  pre- 
sented by  Mr.  and  Mrs.  Walker,  praying  payment  ac- 
cordingly. It  set  outy  at  lengthy  a  certain  instrument 
intituled  *'  a  mutual  disposition  or  settlement"  in  the 
Scotch  form,  executed  by  the  Petitioners,  in  1852, 
and  it  stated,  that  the  Petitioners  were  advised,  that  this 
instrument  did  not  include  the  fund  in  Court.  The 
petition  was  supported  by  the  usual  evidence,  and  an 
affidavit  of  no  settlement,  except  the  instrument  just 
mentioned,  and  by  an  affidavit  made  by  a  gentleman 
describing  himself  as  a  ''  solicitor  practising  in  the  Su- 
preme Courts  of  Scotland,  Edinburgh/*  to  show  that  the 
fund  was  unaffected  by  the  settlement. 


Mr.  A.  Gordon  for  the  Petitioners. 

The  Master  of  the  Rolls  refused  to  act  on  this 
affidavit,  and  required  one  to  be  made  by  an  Advocate. 


An 
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Ad  affidavit  was  afterwards  made  by  a  gentleman  1864. 
describing  himself  as  *'  an  advocate  practising  in  the 
Supreme  Courts  of  Scotland,  Edinburgh,'*  stating  his 
acquaintance  with  the  laws  of  Scotland:  that  he  had 
perused  the  instrument,  a  certified  copy  of  which  was 
subscribed  by  him,  as  relative  thereto,  and  which  he  had 
collated  with  the  principal  deed  and  found  correct ;  that 
the  instrument  was  a  mortis  causa  family  trust  general 
settlement,  by  Mr.  and  Mrs.  Walker,  of  their  estates 
real  and  personal,  which  was  inoperative  during  the 
joint  lives  of  the  parties,  and  which  might  be  altered, 
varied  or  entirely  revoked  at  pleasure.  That,  accord- 
ing to  the  laws  of  Scotland,  it  was  competent  for  Mrs. 
Walker,  notwithstanding  the  said  settlement,  to  exercise 
all  the  rights  she  possessed  during  the  subsistence  of  the 
marriage,  in  the  same  manner  as  if  such  settlement  had 
not  existed,  and  that  she,  with  her  husband's  consent, 
could  make  a  gift,  to  any  person  whatever,  of  property, 
which  but  for  such  gift  would  fall  under  the  operation  of 
the  settlement. 

The  Mastbr  of  the  Rolls  made  an  order  directing 
the  payment  out  of  Court  of  the  fund,  as  prayed  by  the 
petition. 


Note.— firitfen  v.  Britten,  9  Bern.  143  ;  Hitchcock  v.  Clendina^ 
12  Betiv.  534. 
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ATTORNEY-GENERAL  v.  ARMITSTEAD. 

Dec.  2,  4,  6. 

Trustees  of  a    fTlHE  Master  had  approved  of  a  scheme  for  erecting 

had  greatly  ex-  ^  school,  at  an  estimated  expense  of  3,]  002.,  and 

eeeded  the  e*-   tjj^  trustees  had  been  authorized  to  carry  such  plan  or 
timate  autho-  .  «.  i 

rised  bv  the      scheme  into  effect    The  trustees  had,  however,  greatly 

erectinir  a         exceeded  the  estimate.     Upon  their  petition  an  inquiry 

school,  were      was  directed,  whether  it  would  be  proper,  and  for  the 

costa  of  an  in-   benefit  of  the  charity,  that  the  sum  expended  should 

juiry  whether    be  allowed;    the  Master  reported  that  the  additional 

it  was  for  the  .  .  '^ 

benefit  of  the     expenditure,  in  respect  of  the  school  premises,  was 

charity.  beneficial  to  the  charity,  but  submitted  to  the  judgment 

of  the  Court  whether  it  should  be  allowed. 

The  trustees  thereupon  presented  a  petition  to  con- 
firm the  Master's  report,  and  for  the  allowance  of  the 
additional  expenditure. 

Mr.  iZ.  Palmer  and  Mr.  WcUler,  in  support  of  the 
petition. 

Mr.  Terrell  for  the  Attorney-General. 

The  Master  of  the  Rolls. 

I  think  that  the  trustees,  having  exceeded  the  amount 
of  the  estimate,  in  carrying  out  the  plan  or  scheme,  with- 
out asking  the  leave  of  the  Court,  ought  to  pay  the 
costs  of  these  proceedings. 


The 
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586 


The  Ma8TBr  of  the  Rolls. 


1864. 


If  the  Attorney-General  does  not  ol)ject|  I  will  make     Attormet- 
the  order  as  required,  allowing  the  sums  expended ;  „. 

but  I  must  inflict  some  punishment  on  the  Petitioners,   Armitbtbad. 
the  trustees,  for  acting  without  the  sanction  of  the        Ike.^ 
Court.    The  Attorney-General  must  have  his  costs  out 
of  the  charity  funds ;  but  the  Petitioners  ought,  in  ray 
opinion,  to  bear  their  own  costs.     I  will,  however,  con- 
sider, and  decide  to-morrow. 


Hie  Master  of  the  Rolls. 

I  think  the  trustees  must  pay  their  own  costs  of  the 
inquiry  before  the  Master ;  but  the  costs  of  the  petitions 
are  to  be  allowed  out  of  the  charity  funds. 


Der.5. 


STEPHENS  V.  WANKLIN. 

STEPHENS  V.  SALWAY. 

Noo,  16. 

npHIS  was  a  motion,  on  behalf  of  the  PlaintifF,  that  The  omiBsion 

the  Record  and  Writ  Clerk  might  be  at  liberty  to  nJiner  to  sign 

file  and  deliver  out  a  copy  of  the  depositions  taken  in  ^^  "*"*•  .^ 

the  first-mentioned  cause,  notwithstanding  the  informal  ofawitneM, 

manner  in  which  they  had  been  taken  and  returned.       *^^°  ^  ^ 

to  the  Record 

This  suit  was  instituted  in  1861,  and  replication  was  ^erk's'office 

filed  >•  Dot  Buch  an 
irregularity  as 
to  prevent  tbe  Court  from  directing  them  to  be  filed,  on  terms;  but  where,  m  a  suit  at 
issue  before  the  new  practice  came  into  operation,  a  special  Examiner  had  been 
appointed  by  order  of  tne  Court,  but  no  commission  had  been  issued  according  to  the 
old  practice,  and  witnesses  were  examined  upon  interrogatories  and  not  orally,  and 
there  had  been  great  delay,  tbe  Court  refused  to  order  the  depositions  to  be  filed. 

qq2 
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1854. 


filed  on  the  2nd  o{  Avgust,  1852,  prior  to  the  passing 
of  the  "  Act  to  amend  the  Practice  and  Course  of  Pro- 
ceeding in  Chancery"  (16  &  16  Vict.  c.  86),  and  prior 
to  the  issuing  of  the  General  Orders  of  the  7th  of 
August,  1852;  but  the  evidence  had  not  then  been 
taken. 


By  the  21st  section,  the  practice  of  issuing  commis- 
sions to  take  examinations,  &c.  is  abolished ;  but  though 
the  old  practice,  as  to  the  mode  of  examining  witnesses, 
is  abolished,  by  sect.  28,  it  is  provided,  "  that  the  Court 
may,  if  it  shall  think  fit,  order  any  particular  witness  or 
witnesses  within  the  jurisdiction  of  the  said  Court,  or 
any  witness  or  witnesses  out  of  the  jurisdiction  of  the 
said  Court,  to  be  examined  upon  interrogatories  in  the 
mode  now  practised  in  the  said  Court,  and  that,  with 
respect  to  such  witness  or  witnesses,  the  practice  of  the 
Court  in  relation  to  the  examination  of  witnesses  shall 
continue  in  full  force,  save  only,  so  far  as  the  same  may 
be  varied  by  any  General  Order  of  the  Lord  Chancellor 
in  that  behalf,  or  by  any  order  of  the  Court,  with  re- 
ference to  any  particular  case."  By  sect.  31,  all  wit- 
nesses to  be^  examined  orally  shall  be  so  examined  by 
one  of  the  Examiners  of  the  Court,  or  by  an  Examiner 
specially  appointed  by  the  Court,  in  the  presence  of  the 
parties,  their  Counsel,  &c.;  and  by  sect.  32,  the  deposi- 
tions so  taken  orally,  are  to  be  taken  down  in  writing 
by  the  Examiner  and  signed  by  the  witness,  and  when 
concluded,  the  depositions,  authenticated  (sect.  34)  by 
the  signature  of  the  Examiner,  are  to  be  transmitted 
by  him  to  the  Record  Office  of  the  Court.  By  sect.  35, 
it  is  no  longer  necessary  "  to  sue  out  any  commission 
for  the  examination  of  any  witnesses  within  the  juris- 
diction of  the  Court;"  and  Examiners  are  to  have  the 
same  powers  of  administering  oaths  as  Commissioners. 


By 
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By  the  39th  of  the  General  Orders  of  the  7th  of 
August,  \852{a),  it  was  directed,  that  "  in  suits  in  which 
issue  shall  have  been  joined  when  these  Orders  come 
into  operation,  the  evidence  to  be  used  at  the  hearing 
of  the  cause  shall  be  taken  according  to  the  existing 
practice  of  the  Court,  unless  the  parties  shall  consent, 
or  the  Court  shall  order,  that  the  same  shall  be  taken 
in  the  mode  prescribed  by  the  act  15  &  16  Vict  c.  86, 
and  those  Orders." 


1854. 


On  the  21st  of  December,  1852,  the  Plaintiff  obtained 
an  order  from  chambers,  appointing  a  special  Examiner, 
but  without  any  commission  being  issued,  according  to 
the  old  practice.  On  the  11th  of  January,  1853,  the 
Examiner  took  the  depositions  of  the  Defendant  Wank- 
liUf  and  others,  upon  interrogatories  and  not  orally,  but 
be  omitted  to  authenticate,  by  his  signature,  either  the 
depositions  or  an  interlineation  which  had  been  made 
therein,  and  he  returned  them,  together  with  the  oaths 
of  himself  and  his  clerk  on  paper,  accordingly,  by  send- 
ing them  to  his  town  agent,  and  he  delivered  them  to  the 
Record  and  Writ  Clerk,  who  refused  to  file  theiji.  On 
the  24th  o(  January,  1853,  publication  passed,  and  on 
the  14th  of  February  follo\\ing,  Wanklin  died,  and  the 
suit  abated.  The  Plaintiff,  who  had  been  appointed 
Wanhlin*s  executor  and  had  proved  his  will  on  the  17th 
of  August,  1853,  filed  a  bill  of  revivor  on  the  9th  of 
March,  1854,  and  obtained  an  order  of  revivor  on  the 
16th  of  June,  1854.  No  further  step  had  been  taken  by 
the  Plaintiff  till  the  present  motion,  and  on  the  part  of 
the  Defendant  no  application  had  been  made  to  dismiss. 


Mr.  G.  L,  Russell,  in  support  of  the  motion,  endea- 
voured to  account  for  the  delay  on  the  ground  that 

Wanhlin 
{a)  Ordinet  Can,  472. 
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WankUn  had  appointed  the  Plaintiff  bis  executor,  and 
that  it  was  difficult  to  determine  what  course  the  Plain- 
tiff ought  to  take;  though  ultimately  he  resolved  to 
prove  the  will.  As  to  the  irregularity  or  informality  of 
the  taking  and  return  of  the  depositions,  he  contended 
that  the  Court  would  relieve,  and  would  not  be  very 
strict  in  requiring  the  rule  as  to  signature  to  be  rigorously 
observed  ;  BrydgeM  v.  BranJUHa). 

Mr.  Phillips,  cantrd.  The  delay  and  the  irr^ularity 
in  omitting  to  sign  the  depositions,  are  the  points  to 
which  the  attention  of  the  Court  has  been  drawn ;  but 
the  chief  difficulty  is,  that  no  commission  has  been 
issued.  The  Plaintiff  filed  interrogatories  according  to 
the  old  practice,  and  then  obtained  an  order  for  the  ap- 
pointment of  an  Examiner,  the  examination  of  the  wit- 
nesses was  taken  on  the  interrogatorieS|  and  not  orally 
or  mvd  voce,  as  required  by  the  new  practice,  thus  mix- 
ing up  the  old  and  the  new  practice,  and  conforming  to 
neither.  The  Chancery  Practice  Amendment  Act  is 
applicable  to  all  causes  at  issue  at  the  time  it  passed ; 
and  byi  the  28th  section  of  the  act,  which  abolishes 
the  then  mode  of  examining  witnesses  and  the  practice 
in  relation  thereto,  it  is  provided,  that  the  Court  may 
order  a  witness,  within  or  without  the  jurisdiction,  to  be 
examined  upon  interrogatories  according  to  the  old 
practice,  that  is,  under  a  commission  regularly  issued; 
but,  in  this  case,  no  commission  was  issued.  The  depo- 
sitions are  therefore  quite  irregular,  and  not  to  be  used 
as  evidence. 


Mr.  O.  L.  Russell,  in  reply.  An  error  has  no  doubt 
been  committed,  arising  from  the  fact  of  the  Plaintiff 
looking  at  the  act  and  not  at  the  General  Order ;  but 

it 
(a)  12  Sim.  334. 
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it  does  not  lie  in  the  Defendant's  mouth  to  object  to  the 
filing  of  the  depositions,  on  the  ground  of  irregularity, 
as  he  was  present  and  concurred  in  their  being  taken ; 
the  Court  has  power,  by  consent  of  the  parties,  or  at  its 
own  discretion  (sect.  36)  to  order  them  to  be  used ;  and 
the  other  side  have,  in  fact,  consented,  by  their  conduct, 
and  by  being  themselves  present  and  taking  a  part  in  the 
examination.  The  costs  ought  to  be  costs  in  the  cause, 
being,  as  to  the  want  of  signature,  a  slip  of  the  Exa- 
miner, who  is  the  officer  of  the  Court,  and  being  a 
matter  of  which  the  Plaintiff  could  have  no  knowledge. 


1864. 


Stephens 

V. 

Wanelin. 
Stephens 

V. 

Salway. 


Mr.  Phillips,  The  Chancery  Practice  Amendment 
Act  applies  to  all  cases  at  issue  at  the  time  it  passed, 
and  it  enables  the  Lord  Chancellor  to  repeal,  by  General 
Orders,  any  part  of  it  The  consent  referred  to  by  the 
other  side,  was  a  -consent  to  a  special  Examiner  being 
appointed,  but  the  Defendant  did  not  consent  to  that, 
nor  to  the  witnesses  being  examined  upon  interrogato- 
ries ;  the  utmost  he  consented  to  was  to  oral  depositions 
being  taken.  The  objections  were  known  to  the 
Plaintiff  before  the  7th  of  February,  1863.  There  is  no 
power  in  the  Court  to  give  relief.  He  cited  Howard  v. 
Howard  {a). 

Mr.  Wardf  for  another  Defendant,  took  no  part  in  the 
discussion. 


The  Mastbr  of  the  Rolls. 

I  cannot  help  the  Plaintiff;  the  irregularities  are  too 
serious.  If  the  question  was  only  as  to  the  omission  of 
the  Examiner  to  sign  the  depositions,  and  he  satisfied 
me  as  to  the  mistake,  I  would  make  the  order  on  payment 

of 
(fl)  1  Drew.  239. 
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Stephens 

V. 

Wanklin. 
Stephens 

V. 

Salwat. 


of  -costs.  Bat  this  is  a  singular  case ;  ao  order  was 
obtained  for  the  appointment  of  a  special  Examiner, 
and  interrogatories  were  filed,  and  the  Examiner  took 
the  depositions  of  the  witnesses  on  those  interrogatories, 
and  not  orally,  no  commission  having  been  issued. 
That  is  a  great  mistake,  and  one  against  which  the  pre- 
sence of  the  other  party  at  the  examination  does  not 
cure  or  remove.  In  addition  to  all  this  the  examination, 
having  taken  place  on  the  11th  of  January ^  1853,  and 
publication  having  passed  on  the  24th  of  the  same 
month,  you  come  here  in  November,  1854,  twenty-two 
months  after  the  irregularity  took  place,  without  any 
explanation  of  the  delay. 


In  this  state  of  things,  I  think  the  Plaintiff  is  en- 
titled to  no  indulgence,  though  the  consequence  will  be 
serious,  the  witness  being  now  dead.  It  is  clear  that 
a  witness  could  not  be  indicted  for  perjury  on  such  an 
examination. 

I  am  of  opinion  the  motion  must  be  refused  with 
costs. 


Note.— See  Cot  v.  Newman^  2  Vet.  S^  B.  168  ;  Brydge*  ▼.  BranJUl, 
12  Sim.  334;  Dixie  v.  Dixie,  ibid.  p.  346;  Chapman  v.  Chapman, 
ibid,  p.  347 ;  Wett  v.  Yerbury,  ibid.  p.  348 ;  Davit  v.  Barreit,  14 
Beav.  25  ;  Lee  V.  Egremont,  2  De  G.  4  Sm.  363. 
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EAVESTAFF  v.  AUSTIN. 

Dec.  4,  5. 
rriHE  testatrix  devised  and  bequeathed  all  her  real  ThetestatHz 
-^    and  personal  estate  to  trustees,  in  trust  to  invest  ^uch^of  a^sum 
4,600/.,  and  pay  the  interest  thereof  to  her  brother  of  money  as 
William  Johnson,  during  his  life,  and  in  case  of  his  wife  ^qqi  J'year^to 

Harriet  Johnson  survivinj^  him,  she  directed  her  trus-  be  set  apart, 

^  and  the  100/. 


tees,  immediately  thereupon,  to  set  apart  a  sufficient  a  year  paid  to 

sum  out  of  the  4,600/.,  to  pay  Harriet  Johnson,  during  (JJ^^ftw  her ^ 

her  life,  out  of  the  dividends,  &c.,  an  annuity  of  100/.,  death  the 

and  that  the  remainder  of  the  sum  of  4,600/.  should,  beSded"^^ 

immediately  upon   her   brother's   decease,   be  equally  among  the 

divided  between  her  nieces  Elizabeth  Austin  and  Mary  By  a^codicil 

Austin.     She  then  proceeded  thus : —  "J^®  revoked 

the  bequest  of 
the  100/.  a 
**  And  I  also  direct,  that  in  case  my  said  brother  shall  year  to  A. 

survive  his  said  wife  [which  happened],  in  that  event,  gj^  ^  jj,^ 

the  same  proportion  of  the  4,600/.  as  I  have  directed  to  children  of  B. 
,,..,,,  ...  X,,.      ,     m    A        »  1  was  thereby 

be  divided  between  my  said  nieces  Elizabeth  Austin  and  accelerated. 

Mary  Austin  shall,  in  that  event,  immediately  after  the     ."^^^^  *®*^ 

decease  of  my  brother,  in  the  same  way  be  equally  divided  "  out  of  the 

between  them.     And  I  further  direct,  that  such  propor-  property°"eave 

tions  of  the  4,500/.  as  shall  be  set  apart^  in  case  my  said  a  legacy  U)  A. 

brother  shall  die  before  his  said  wife,  for  securing  to  his  ^^^  directed' 

wife  for  her  life  the  sum  of  100/,  per  annum,  or  in  case  of  ^^^  executors, 

^  "out  of  the  re- 

his  surviving  his  wife,  so  much  of  the  4,600/.  as  would  sidue  of  her 

be  equal  to  the  production  of  100/.  per  annum,  from  the  jh^eVh'ouHbe 

dividends.  Sec.  thereof,  shall,  by  my  said  trustees,  im-  sufficient,"  to 

mediately  upon  my  said  brother's  decease,  be  set  apart,  j-"^®^  *  The*^^ 

and  that  my  said  trustees  shall  pay  the  said  sum  of  100/.  residue  being 

per  annum  to  my  granddaughter  Adelaide  Dalton  for  Held,  that 

life  :  and  I  direct  that  after  her  death,  the  same  shall  be  *^«*«  legacica 
'  ''  must  abate 

equally  paripastu. 
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1854.       equally  divided  between  the  childreD  of   my   nephew 
"^^^      John  Austin:' 

EAVEtTAPF 

V, 

AvBTin,  By  a  codicil  the  testatrix  revoked  the  100/.  annuity 

given    by  her   will    to    her   granddaughter    Adelaide 
Dalton^  **  she  being  otherwise  provided  for." 

The  testatrix  died  in  1847 ;  WUUam  Johnson  survived 
his  wife  Harriet,  and  died  in  1852,  and  Adelaide  DaU 
ton  was  still  living. 

The  first  question  was,  whether  the  bequest  to  the 
children  of  John  Austin,  of  so  much  of  the  4f,500L  as 
would  produce  100/.  a  year,  was  accelerated  by  the  re- 
vocation of  the  bequest  of  the  annuity  of  100/.  to  Ade- 
laide DaUon  for  life,  or  whether  its  enjoyment  by  such 
children  was  postponed  till  the  decease  of  Adelaide 
Dalton* 

Mr.  R.  Palmer,  for  the  Plaintiffs,  the  surviving  exe- 
cutors and  trustees. 

Mr.  Lhyd,  Mr.  W.  Hislop  Clark  and  Mr.  Joliffej  for 
the  several  Defendants. 

On  the  question  of  acceleration,  the  case  of  Lainson 
V.  Lainson  (a)  was  cited. 

The  Mastbr  of  the  Rolls  reserved  judgment 


Dec.  «•  The  Master  of  the  Rolls. 

Though  I  think  that  the  same  rules  which  relate  to 
real  estate  do  not  apply  to  personalty,  and  that  there- 
fore 
(a)  18  Beao.  1. 
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fore  this  case  is  distinguishable  from  Lainson  v.  Lainson^ 
still  I  think  that  the  decision  here,  on  the  construction 
of  this  willy  must  be  the  same,  and  that  it  must  be  held, 
that  the  interest  of  the  children  of  John  is  accelerated. 
Without  that|  I  do  not  see  how  I  can  avoid  holding, 
that  it  fell  into  the  residue,  which  is  given  in  another 
way.  The  interest  of  the  children  takes  effect  at  once, 
without  waiting  for  the  death  of  Adelaide  Dalton. 


693 
1864. 
Eavbstapf 

V. 

Austin. 


Another  question  arose  under  the  following  circum- 
stances : — The  testatrix,  by  her  will,  after  certain  be- 
quests, directed  her  trustees,  '^  out  of  the  residue  of  her 
proper iy'*  to  invest  1,000/.  for  John  Austin  for  life,  with 
remainder  to  his  children. 

By  a  codicil  she  directed  her  executors  '*  out  of  the 
residue  of  her  estate,  in  ease  tltere  should  be  sufficient^  or, 
if  insufficient,  so  much  as  there  should  be,''  to  invest 
sufficient  to  produce  40/.  a  year,  and  to  pay  it  to  her 
brother  William  for  life,  and  afterwards  to  pay  the 
capital  to  her  nieces. 

It  was  argued,  that,  in  the  event  of  a  deficiency  of 
assets,  the  legacy  of  1,000/.  had  priority  over  the  an- 
nuity of  40/.,  the  latter  being  payable  only  ''in  case" 
the  residue  '^  should  be  sufficient.^ 


The  Ma8T£B  of  the  Rolls. 

I  am  of  opinion  that  there  is  no  priority  as  to  the  two 
legacies ;  but  that  they  are  payable  out  of  the  residue 
pari  passu. 
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Dec.  20. 

A  legacy  given 
generally  to  an 
unendowed 
charitable  in- 
•titution,  iup- 
ported  in  put 
by  voluntary 
oontributiont, 
ia  not  within 
•*  The  Chari- 
Uble  TrusU 
Act,  1853." 


/jir^WILSOxN'SWILL. 
In  re  THE  TRUSTEE  RELIEF  ACT. 

rriHE  testator,  by  a  codicil,  bequeathed  (subject  to  a 
life  interest  therein  given  to  his  wife)  a  som  of 
1,000/.  consols  to  "The  Newport  Pagnel  Academy,  of 
which  the  Rev.  Thomas  Bull  is  tutor,"  and  5002.  consols 
to  "The  College  at  Cheshunt^  in  Lady  Huntingdon's 
connection.'*  The  testator  gave  no  direction  as  to  the 
special  application,  or  appropriation  of  the  sums  of 
stock  so  bequeathed. 

At  the  date  of  the  codicil,  and  of  the  testator*s  death 
in  1835,  there  was  an  Academy,  in  Newport  Pagnel^ 
BuckSf  then  styled  **  The  Newport  Pagnel  Evangelical 
Institution,*'  but  subsequently  ''The  Newport  Pagnel 
College,"  of  which  Academy,  the  Rev.  Thomas  Palmer 
Bull  then  was  the  tutor,  and  the  object  of  which  was 
the  education  of  young  men  for  the  exercise  of  the 
Christian  ministry  among  Protestant  Evangelical 
Churches,  irrespectively  of  denominations.  It  was  main- 
tained partly  by  an  income  arising  from  an  investment 
of  monies,  but  principally  by  means  of  voluntary  con- 
tributions. 


The  College  at  Cheshunt,  Herts,  styled  "The  late 
Countess  of  Huntingdon's  College,  at  Cheshunt/*  was 
an  institution  corresponding  in  its  nature  and  objects  to 
the  Newport  Pagnel  College,  and  being  partly  main- 
tained by  voluntary  contributions. 

It  having  become  impracticable  to  carry  on  the  New^ 
port  Pagnel   College  as  a  separate  institution,  it  was 

resolved 
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resolved  to  amalgamate  it  with  Chenhunt  College,  and 
for  that  purpose  it  was  agreed,  that  the  latter  should 
adopt  the  liabilities  of  the  former,  and  be  entitled  to 
its  property,  including  the  reversionary  legacy  of  1,000/. 
consols.  By  indenture,  dated  19th  of  February^  1853, 
the  arrangement  was  carried  into  effect,  and  the  New^ 
port  Pagnel  College  ceased  to  exist  as  a  separate  in- 
stitution. 


1854. 


The  testator's  widow  died  in  Aprils  1854,  and  the  sur- 
viving executor  of  the  testator's  will  paid  the  legacy 
into  Court,  under  the  Trustee  Relief  Act.  The  Peti- 
tioners (the  trustees  of  Cheshunt  College)  and  others, 
prayed  for  payment  of  the  money. 

A  question  was  raised  whether  these  legacies  came 
within  ''  The  Charitable  Trusts  Act,  1853,"  so  as  to  make 
it  necessary  to  apply  to  the  Charity  Commissioners. 

Mr.  R,  Palmer  and  Mr.  Riley,  in  support  of  the 
petition.  These  bequests  do  not  come  within  the  opera- 
tion of  the  act  16  &  1 7  Vict. (a);  for,  as  to  "  The  Newport 
Pcujnel  Evangelical  Institution,"  it  ceased  to  exist  on 
the  19th  of  February y  1853,  and  before  the  act  came 
into  operation  (20th  of  August ,  1853).  But  both  of 
these  institutions  came  within  the  Exemption  Clause  (ij, 
which  provides,  **  that  the  act  shall  not  extend  to"  .  .  • 
"  any  institution,"  &c.  "  wholly  maintained  by  voluntary 
contributions."  ''  And  where  any  charity  is  maintained 
partly  by  voluntary  subscriptions,  and  partly  by  income 
arising  from  any  endowment,"  the  powers  of  the  act 
are  to  extend  "to  the  income  from  endowment  only;" 
and  no  bequest  for  any  such  charity,  ''of  which  no 
special  application  or  appropriation  shall  be  directed  or 

declared  " 
(a)  Chap.  137.  (6)  Sect.  62. 
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declared"  by  the  testator,  and  which  may  be  legally  ap- 
plied as  iDcome,  shall  be  subject  to  the  jurisdictioD  of 
the  board. 

Here  there  is  no  endowed  foundation  at  all,  but  an 
institution  maintained  and  supported  by  the  voluntary 
subscriptions  of  private  individuals ;  besides  which, ''  no 
special  application  or  appropriation  is  directed  of  the 
legacies.*'  The  operation  of  '^Tbe  Charitable  Trusts 
Acty  1853/'  is  therefore  excluded. 


77ie  Mastbb  cfthe  Rolls. 

This  is  a  petition  for  obtaining  payment  of  money  given 
to  charities,  and,  as  no  proceedings  were  pending  at  the 
passing  of  the  act  (a),  the  sanction  of  the  Commissioners 
would  be  necessary.  I  am  not,  however,  satisfied  that 
the  case  is  not  taken  out  of  the  statute  by  reason  of 
the  institution  being  supported  by  voluntary  contribu- 
tions. 

Mr.  Wichens  for  the  Crown,  did  not  oppose  the  ap- 
plication, but  merely  suggested  whether  the  Charitable 
Trusts  Act  did  not  apply,  and  whether  application  should 
not  be  made  to  the  Charity  Commissioners.  In  re 
MarkwelFs  Legacy  {b)  was  referred  to. 

The  Master  of  t/ie  Rolls. 

I  think  the  Petitioners  are  entitled  to  the  order,  with- 
out any  application  to  the  Charity  Commissioners.  The 
case  comes  within  the  clause  to  which  reference  has  been 
made,  namely,  the  62nd  section,  this  being  an  institu- 
tion supported  by  voluntary  contributions. 


(a)  Sect  17. 


(6)  17  Beav.  618. 
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ATTORNEY-GENERAL  v.  STURGE.  Fth,  20. 

^b«.  4, 6. 
npHE  testatrix  appointed  Sturge  her  executor,  and  by  A  testatrix, 
■*■    a  codicil,  she  bequeathed  the  60/.,  which  she  gave  bUsh^^lwh^l 
the  Rev.  John  Irvine^  consular    chaplain   at   Genoa,  at  Genoa^hy 
then  some  time  ago,  for  the  use  of  the  school  which  rected  1,000/. 

she  had  established  and  managed  in  Genoa  for  the  then  ^  ^  Pf^^  ^ 

,  .J.  J.,  the  con- 

last  two  years,  to  be  employed  by  him  as  he  might  gular  chaplain 

think  proper  for  the  advantage  of  the  said  school.  And  ^^^^*^^  ^J 

she  also  gave  all  her  furniture,  of  whatever  kind,  for  heing  dead, 

the  use  and  benefit  of  the  said  school.     And  she  de-  ^L^^J^^ ;„. 

sired,  that  if  the  said  school  should  exist  at  the  time  of  q«i»y»  ordered 

the  death  of  her  aunt,  the  sum  of  1,000/.  should  be  paid  a  separate  ac- 

out  of  her  estate,  at  the  decease  of  her  said  aunt,  to  the  ^?""*'  *"^  *^• 
',  ^  f,      dividends  paid 

said  Rev.  John  Irvine^  consular  chaplain  at  Genoa,  for  to  the  con- 

the  maintenance  and  support  of  the  said  school,  under  fopThe  rin^^^ 

the  direction  and  care  of  the  said  Rev.  John  Irvine,  to  heing,  he  ren- 

be  disposed  of  as  he  might  think  fit,  and  she  gave  all  ic^^y^a^*^  " 

her  books  to  the  said  Rev.  John  Irvine  to  keep  for  his  count  to  the 

'  .  .  Judge  at  cham- 

own  use  or  that  of  the  school,  as  he  might  determine,     hers  and  to 

the  Attorney- 
General  of  its 

The  testatrix  died  in  February,  1849,  John  Irvine  ^^f^^]^^^^ 

died  in  May,   1861,  and   the  Defendant   Mary   Ann  ney-General 

Linton,  was  his  legal  personal  representative.    The  tes-  ^  Siaf funds 

tatrix's  aunt  died  in  February,  1852,  and,  at  the  time  of  bequeathed  by 

her  death,  the  school  was  then  and  continued  now  to  be  ject  to  a 

in  existence.  ^^*"*?».yl*®" 

ther  Bntish  or 

foreign,  are 
mi  i.  »»      T  secured,  but 

The  successor  of  Mr.  Irvine,  as  consular  chaplain  at  not  to  see  to 

Genoa,  was  the  Rev.  Alfred  Baker  StretteU,  by  whom  J^„*Jj?i"''^' 

the  school  was  at  present  managed.  foreign  charity. 

The 
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Attoenet- 
Geneeal 

o. 
Stubob. 


The  iDformatioD,  filed  at  the  relation  of  Mr.  Siretiell, 
prayed  an  account  of  the  bequest  of  the  1,000/.  and  that 
the  same  might  be  secur^  and  applied  for  the  benefit 
of  the  school. 

Mr.  R.  Palmer  and  Mr.  Bates^  in  support  of  the 
information,  contended,  that  in  cases  like  the  present, 
where  the  person  to  whom  a  legacy  for  charitable  pur- 
poses is  given,  dies,  the  Court  itself  would  settle  a 
scheme ;  and  that  if  not,  then  Mr.  Strettell  was  the 
proper  person  to  receive  the  legacy. 

Mr.  Folktt  and  Mr.  Cairns^  for  Mr.  Sturge^  objected, 
that  the  Attorney-General  could  not  interfere  in  the 
case  of  a  foreign  charity,  his  jurisdiction  being  confined 
to  cases  of  charity  for  British  subjects,  to  be  admi- 
nistered in  this  country.  [The  Master  of  the  Rolls, 
1  think  the  contrary  was  determined  in  the  case  of  Cock- 
bum  V.  Raphael^  where  a  sum  of  40,000/.  was  given 
to  a  charity  at  Trieste  {a).'\  In  Emery  v.  HiU{b\  the 
Court  directed  stock  bequeathed  to  the  treasurer  of  a 
Scotch  corporation  to  be  transferred  to  the  corporation, 
the  proper  party  to  receive  it.  In  this  case  the  proper 
person  to  sue  is  the  person  who  is  to  have  the  manage- 
ment of  the  fund.  It  is  not  contended  that  the  legacy 
is  invalid,  nor  is  it  disputed,  that  it  is  to  be  paid  to  some 
one ;  but  when  the  proper  person  comes  here  to  ask  for 
it,  the  Court  will  direct  payment  to  that  person.  It  is  a 
foreign  charity,  and  a  foreign  hand  ought  to  receive  it, 
and  the  Attorney-General  has  no  concern  with  it  One 
of  two  persons  would  be  the  proper  party  to  receive  it, 
either  the  representative  of  the  deceased  consular  chap- 
lain, or  the  proper  foreign  public  officer ;  but  the  Attor- 
ney-General can  only  interfere  by  assisting  in  settling 

a  scheme, 
(a)  Lord  Chancellor,  9  May,  1842.  (6)  1  Run.  112. 
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a  scheme^  which  this  Court  has  no  authority  to  do  in 
the  case  of  a  foreign  charity.  Provost  and  Bailiffs  of 
Edinburgh  v.  Aubery(a),  is  an  authority  against  it,  and 
in  a  case  before  Vice-Chancellor  Wigram,  not  reported, 
in  which  a  charitable  bequest  was  made  in  favour  of 
parties  in  America,  he  was  at  first  inclined  to  make 
an  order  directing  a  scheme,  but  on  the  authorities 
being  cited,  and  on  further  consideration,  he  came  to 
a  different  conclusion,  and  decided,  that  there  should 
be  no  scheme,  and  that  all  he  could  do  was  to  carry 
the  money  to  the  account  of  persons  nominated  in 
America  to  receive  it.  [The  Master  of  the  Rolls. 
The  only  point  for  consideration  now  is,  whether  the 
Attorney-General  is  not  entitled  to  institute  a  suit  to 
see  that  the  charity  is  properly  constituted,  a  scheme 
is  a  different  thing.]  In  this  case  all  the  Court  will 
look  to  is  the  hand  abroad  which  ought  to  receive  the 
money. 


1864. 

Attorney- 
General 

V, 

Sturob. 


Mr.  Bush.  The  legal  personal  representative  of  Mr. 
Irvine  is  the  proper  person  to  receive  the  money.  She 
might  have  sued  for  it  as  Plaintiff;  then  what  differ- 
ence does  it  make  that  she  is  a  Defendant?  she  might 
equally  receive  it.  As  this  Court  cannot  itself  admi- 
nister the  charity,  Attorney-General  v.  Lepine(b),  Emery 
V.  Hill{c)\  Collyer  v.  Burnett  {d).  Miss  Linton  is  the 
proper  person  to  receive  it ;  Provost  and  Bailiffs  of  Edin- 
burgh V.  Aubery{a)\  Attorney- General  v,  Stephens  (e). 
If  she  is  not,  and  the  Court  of  Genoa  is  to  determine 
the  proper  party  to  receive  the  legacy,  this  Court  will, 
in  the  meanwhile,  appoint  a  proper  person  to  hold  it. 

Tfie 


(a)  AmbL  236. 

(b)  19    Vet.  309;    2  Swanst. 
181;  1  H't^.465. 

TOL.  XIX.  R  R 


(c)  1  Russell,  U2. 

{d)  Tamlyn,  79. 

(f)  3  MyL  Sf  K.  347. 
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Tke  Mabtbs  of  the  Rolls. 

The  only  difficulty  I  have  is  as  to  a  scheme.  I  hare 
no  doubt  that  the  Attorney-General  has  jurisdiction  to 
institute  proceedings  to  secure  a  legacy  given  for  cha- 
ritable purposes  by  a  subject  of  the  Crown,  whether  in 
or  out  of  this  country,  but  not  to  see  a  foreign  charity 
administered. 


Unless  the  testatrix  has  so  directed,  the  Court  itself 
has  not  the  means  of  administering  a  charity  abroad. 

It  appears  to  me,  therefore,  I  ought  to  direct  the 
money  to  be  paid  in  such  manner  as  will  secure  the  in- 
tention of  the  testatrix  respecting  the  school  being  carried 
into  effect,  as  directed  by  her  will,  unless  it  is  controlled 
or  modified  by  the  law  of  the  country.  I  must  there- 
fore ascertain  to  whom  the  fund  should  be  paid,  so  as 
to  secure  the  charity  according  to  the  law  of  Genoa, 


A  reference  was  directed  to  the  Judge  in  Chambers, 
to  consider  how  and  to  whom  the  amount  of  the  said 
legacy  should  be  paid  and  applied  (having  regard  to  the 
law  of  Genoa),  so  as  best  to  carry  into  effect  the  inten- 
tions of  the  said  testatrix.  The  order  also  directed  the 
appointment  of  some  proper  persons  or  person  to  be 
trustees  or  a  trustee  for  the  purpose,  in  place  of  the  late 
Mr.  Irvine,  if  the  Judge  in  Chambers  should  consider 
such  appointment  necessary  or  expedient. 

The  Chief  Clerk  certified,  that  the  fund  should  be 
carried  to  an  account,  to  be  intituled  "  The  Account  of 
the  Legacy  given  by  the  Will  of  Mary  Ann  Holl,  de- 
ceased, for  the  Support  of  a  School  at  Genoa^  and  the 

dividends 
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dividends  of  such  reduced  annuities  should,  from  time 
to  time,  as  the  same  became  due,  be  paid  to  the  con- 
sular chaplain  for  the  time  being  at  Genoa^  and  be 
applied  by  him  for  the  maintenance  and  support  of  the 
school,  as  he  might  think  6t,  and  that  the  chaplain 
should,  in  the  month  of  JlfarcA,  1856,  and  from  thence- 
forth in  the  month  of  March  in  every  alternate  year, 
transmit  to  the  Judge  to  whose  Court  this  cause  might 
be  attached,  at  Chambers,  and  also  to  her  Majesty's 
Attorney-General  for  the  time  beins:>  signed  by  himself, 
and  certified  by  the  British  Consul  for  the  time  being  at 
Genoa,  an  account  of  the  mode  in  which  the  dividends 
bad  been  applied  up  to  the  then  laat  3lst  of  December. 
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1864. 

Attorney- 
General 

V, 

Sturoe. 


The  case  came  before  the  Court  for  further  consider- 
ation, when  the  scheme  set  forth  in  the  Chief  Clerk's 
certificate  was  directed  to  be  carried  into  effect. 


Nov.  4, 


BAXENDALE  v.  SEALE. 


1864. 
i>ec.  10, 11,12. 

1866. 
Jan.  16. 

TN   October,  1852,  the  Defendant  Sir  Henry  Paul  A  contract  for 
Seale,  and  his  trustees,  put  up  for  sale  by  auction  purc'hase'of  an 

certain  real  estates  in  the  county  of  Devon,  in  three  lots,  uncertain 

.     ,  ,  ,.  .  *.      1        thing,  the  ex- 

accordmg  to  certam  particulars  and  conditions  of  sale,    tent  and  value 

The  ^^  ^^ich  is  un- 
derstood to  be 
unknown  to 
both  parties,  is  valid,  and  neither  party  can  resist  completing,  merely  because  the 
reality  has  turned  out  to  be  different  from  what  was  anticipated. 

But  where  something  different  from  what  is  claimed  by  the  purchaser  was  intended 
to  be  sold  by  the  vendor,  this  Court  will  not  compel  the  latter  specifically  to  perform 
the  contract,  which,  in  substance,  though  not  in  terms,  is  really  different  from  that 
which  was  entered  into. 

Where  the  terms  of  a  contract  are  ambiguous,  and,  by  adopting  the  construction  of 
the  purchaser,  would  compel  the  vendor  to  convey  property  not  intended  or  believed 
by  him  to  be  included  in  the  contract,  this  Court  will  not  decree  a  specific  performance. 

R  r2 
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1864.  The  description  of  Lot  2  was  as  follows: — ^''Tbe 

manor  of  Stoke  Fleming  lies  contignous  to  Little  Dart- 
mouth (Lot  1),  an  extensive  parish,  with  the  right  of 
free  warren,  kc,  affording,  in  a  delightful  and  healthy 
country,  with  all  the  advantages  and  pleasures  derivable 
from  a  magnlBcent  sea  coast,  a  fine  range  of  sporting 
extending  over  about  3,000  acres,  embracing  nearly  the 
whole  parish  of  Stoke  Fleming^  with  the  exception  of 
certain  lands,  the  property  of,  and  reserved  by.  Sir 
Henry  Seale,  Bart,  as  attached  to  his  domain  of  Mount 
Boone  and  Norton  Dawney.  With  the  manor  will  be 
included  all  the  lord's  rights  in  the  soil  and  timber,  of 
the  wastes,  minerals,  estrays,  wrecks,  fines,  quit  rents 
and  other  emoluments,  privileges  and  appurtenances, 
except  in  and  over  the  lands  reserved  by  the  said  Sir 
Henry  Seale,  Bart.  A  mansion  house,  on  a  moderate, 
comfortable  scale,  with  stabling,  pleasure  grounds,  pad- 
docks, &c.,  within  the  manor  may  be  rented/' 

The  1 3th  condition  of  sale  was  in  these  words : — 
''  That  the  vendors  shall  not  be  required  or  bound  to  set 
out  or  define  the  boundary  of  the  manor  described  in 
Lot  2,  and  if  any  mistake  be  made  in  the  description  of 
the  property,  or  any  error  whatsoever  shall  appear  in 
the  particulars  of  sale,  such  mistake  or  error  shall  not 
annul  the  sale,  but  a  compensation  shall  be  allowed  or 
given  to  the  vendors  or  purchasers,  as  the  case  may 
require,  such  compensation  to  be  settled  by  two  re- 
ferees, or  their  umpire,  in  manner  following"  Istating  it] ; 
*'  but  this  is  not  to  apply  to  the  admeasurement  of  the 
lands,  which,  having  been  taken  from  actual  survey,  are 
to  be  deemed  and  taken  as  correct  by  both  parties." 

Joseph  Baxendale,  the  Plaintiff,  became  the  pur- 
chaser of  the  three  lots  at  an  aggregate  price  of 
20,000/.,  Lot  2,  as  to  which  alone  any  question  had 

arisen. 
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arisen,  being  sold  to  him  for  the  sum  of  800/.  The 
purchase  of  Lots  1  and  3  had  been  completed,  and  for 
the  purposes  of  this  suit  it  was  agreed,  that  the  matter 
was  to  be  treated  as  if  Lot  2  alone  had  been  the  subject 
of  the  contract,  and  the  question  between  the  parties  to 
this  suit  had  related  exclusively  to  this  lot. 


1864. 


At  the  time  of  the  sale,  the  Defendant,  it  would 
appear,  supposed  the  manor  to  be  nearly  co-extensive 
with  the  parish  of  Sioke  Fleming^  and  not  to  extend 
beyond  it,  and  the  description  of  Lot  2,  in  the  par- 
ticular of  sale,  though  apparently  including  the  whole 
manor,  would  seem  to  bear  out  that  supposition.  Both 
Plaintiff  and  Defendant,  however,  at  the  time  of  the 
sale,  were  ignorant  of  the  limits  of  the  boundaries  of 
the  manor  and  of  what  was  included  in  it.  But  the 
Defendant,  in  his  evidence,  stated,  that  before  the  sale, 
he  explained  to  the  Plaintiff,  generally,  that  nothing  was 
included  in  Lot  2,  except  the  roadside  pieces  or  strips 
of  land  or  wastes,  containing  about  eleven  acres,  and 
the  right  of  sporting  over  all  the  lands  within  the 
manor.  This  the  Plaintiff  expressly  denied,  but,  in  his 
cross-examination,  he  admitted,  that  he  bought  Lot  2 
"  entirely  on  the  Defendant's  representation ;"  that  "  the 
Defendant  pressed  on  him  that  the  manor  was  valuable 
in  consequence  of  the  right  of  sporting,"  and  that  "  it 
was  not  represented  that  any  particular  lands  formed 
part  of  the  manor."  The  auctioneer  stated,  in  his  affi- 
davit, that  ''he  produced  and  offered  for  the  inspection 
of  intending  purchasers  a  paper  or  list,  which  con- 
tained an  enumeration  of  all  the  waste  lands  which 
the  vendors  believed  then  to  belong  to  the  manor,  in- 
cluding as  well  those  intended  or  offered  to  be  sold  as 
part  of  Lot  2,  as  also  those,  which  in  the  particulars 
were  excepted  and  not  intended  or  offered  to  be  sold, 
and  that  he  expressly  explained,  that  Lot  2,  notwith- 
standing 
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BtandiDg  its  general  description^  could  only  be  calculated 
upon  as  comprising  the  right  of  sporting,  and  such  of 
the  said  wastes  as  were  not  excepted/'  the  whole,  ex- 
cepted and  not  excepted,  being  about  twelve  acres. 
The  Plaintiff  said  he  did  not  remember  the  production 
of  the  list  or  paper  by  the  auctioneer,  nor  any  state- 
ment by  him  as  to  Lot  2,  though  it  might  have  been 
made. 

The  contract  was  performed  as  to  Lots  1  and  3,  and 
the  purchase-money  paid  on  the  2nd  of  August,  1863 ; 
but  as  to  Lot  2,  of  which  an  abstract  of  title,  including 
a  copy  of  the  list  of  wastes  and  a  plan  showing  their 
situation,  was  delivered  to  the  Plaintiff's  solicitors,  the 
Plaintiff  discovered,  as  he  alleged,  that  the  rights  of 
free  warren  and  sporting  were  disputed  by  some  of  the 
owners  of  the  lands  over  which  such  rights  were  to  be 
exercised,  and  could  not  be  asserted  without  litigation, 
and  on  the  26th  of  May,  1853,  his  solicitors  wrote  to 
the  Defendant's  solicitors  for  further  evidence  and  in- 
formation as  to  Lot  2,  in  addition  to  requisitions  made 
in  March  previously.  Several  letters  then  passed  be- 
tween the  parties,  in  which  the  Plaintiff*s  solicitors 
admitted,  that  "the  contract  was  a  simple  purchase  of 
the  right  of  sporting,"  and  that  **  the  right  of  shooting 
over  3,000  acres  was  the  main  inducement"  to  the  pur- 
chase. 

The  Plaintiff  not  being  satisfied  with  the  Defendant's 
explanations  as  to  the  right  of  sporting,  and  the  strips 
of  waste  included  in  the  list,  and  the  other  rights  re- 
ferred to  in  the  particulars  of  sale,  such  as  estrays, 
wrecks,  fines,  quit  rents  and  other  emoluments,  pri- 
vileges and  appurtenances  being  of  merely  nominal 
value  and  producing  nothing,  the  Plaintifi^s  solicitors, 
by  letter  dated  the  21st  of  June,  1863,  applied  to  the 

Defendant's 
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Defendant's  solicitors  for  leave  to  rescind  the  contract,        1864. 

but  the  application  was  refused.  ^■^^^^ 

Bax£ndalb 
o. 
The  Defendant  then  took  active  steps  to  determine       Sbalb. 

the  boundaries  of  the  manor  for  the  satisfaction  of  the 
PlaintifTy  and  found,  for  the  first  time,  that  the  manor  of 
Stoke  Fleming  extended  beyond  the  bounds  of  the 
parish,  and  included  within  its  boundaries,  various  pieces 
of  waste  land,  and  a  mudbank,  at  a  place  called  Warfieet^ 
of  considerable  value,  and  which  could  not  properly  be 
included  in  the  terms  of  the  exception  of  land  reserved 
to  the  Defendant  '^  as  attached  to  his  domain  of  Mount 
Boone  and  Norton  Daumey^'*  as  the  Plaintiff  alleged, 
and  as  the  Defendant's  conduct,  in  seeking  to  except  it 
specially  from  the  property  conveyed,  implied.  Ac- 
cordingly, on  the  23rd  of  July^  1853,  the  Defen^ 
dant's  solicitors  proposed  to  alter  the  description,  in 
order  to  exclude  the  latter  strips  of  waste  from  the  con- 
veyance. The  Plaintiff  thereupon  became  as  eager  to 
complete  the  contract  as  he  had  been  a  little  before  to 
rescind  it,  and  he  claimed  to  have  a  conveyance  in  the 
general  terms  of  the  description  and  particulars  of  sale, 
that  is  in  fact,  including  the  pieces  of  waste  just  dis-  , 
covered  to  be  within  the  manor,  but  he  offered  an  in- 
crease of  price,  to  be  fixed  by  arbitration.  This  being 
refused,  the  Plaintiff  filed  his  bill  for  specific  perform- 
ance of  the  contract,  and  a  conveyance  which  should 
include  the  strips  of  land  in  dispute. 

Mr.  Lloyd  and  Mr.  Pryor,  for  the  Plaintiff,  con- 
tended, that  the  Defendant  was  selling,  and  the 
Plaintiff  was  purchasing  a  property  which  was  of  a  very 
uncertain  and  undefined  nature,  and  the  extent  and 
value  of  which  were  equally  unknown  to  both  parties; 
that  the  purchase  was  one  of  a  speculative  character, 
which  in  the  result  might  turn  out  to  be  of  considerable 

value 


Baxemdale 

V. 
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1854.  value,  on  the  one  hand,  and  on  the  other,  worth  nothing; 
that  the  price  given  for  the  lot  was  a  fair  and  adequate 
price  for  the  property,  considering  the  admitted  uncer- 

Sealb.  tainty  as  to  its  value ;  and  that  the  Defendant  could  not 
resist  the  completion  of  the  contract  because  the  bar- 
gain had  turned  out  to  be  advantageous  to  the  Plaintiff, 
and  unfavourable  to  the  Defendant.  That  the  descrip- 
tion of  Lot  2,  in  the  particulars  of  sale,  was  sufficiently 
comprehensive  to  include  the  wastes  in  question,  and 
that  the  description,  together  with  the  thirteenth  condi- 
tion of  sale,  and  the  evidence  in  the  cause,  abundantly 
established  the  Plaintiff's  right  to  a  completion  of  the 
contract  in  the  manner  proposed  by  him.  They  cited, 
on  the  point  of  uncertainty,  jFVanAv.jPranA (a);  Beckley 
v.  NeuslamHh)]  Cooth  v.  Jackson  (c)\  Croome  v.  Le- 
diard(d);  Sullivan  v.  Ja4:ob  (c) ;  and,  as  to  inadequacy 
of  price  and  parol  evidence,  Clowes  v.  Higginson  (f) ; 
White  v.  Damon  (g) ;  Ex  parte  Latham  (A) ;  Borell  v. 
Dann  (t). 

Mr.  jR.  Palmer  and  Mr.  Wickens,  for  the  Defendant, 
contended,  that,  at  the  time  of  the  sale,  both  parties 
believed  that  the  manor  did  not  extend  beyond  the 
bounds  of  the  parish  of  Stoke  Fleming^  and  both  con- 
sidered, that  the  right  of  sporting  over  3,000  acres,  and 
certain  strips  of  roadside  land  or  waste,  were  alone  in- 
cluded in  Lot2 ;  that  the  case,  therefore,  as  it  had  turned 
out,  was  one  of  mistake  and  surprise ;  and  that  specific 
performance  ought  not  to  be  decreed.  They  cited 
Alvanley  v.  Kinnairds  {k)\  Harnett  v.  Yeilding  {l) ; 
Calverley  v.  Williams  (jn) ;  Manser  v.  Back  (n) ;  Sugd* 

Vend.  Sf  Purch.  (o). 

Mr. 

(a)  1  Ch.  Ca,  84.  (A)  Cited  7  Vei.  35. 

(fr)  2  P.  WfM.  182.  (0  2  Hart,  450. 


(c)  6  Ves.jun,  24,  25.  {k)  2  Maai.  ^  G.  1. 

(e)  1  A/0//.472.  {m)  1  r«.jiin.210. 


(rf)  2  MyL  4-  K.  251.  (I)  2  Sch,  ^  Lef.  554—558. 


(J)  1  Vet.  4-  B.  524.  (n)  6  Hare,  443. 

(g)  7  Vti.  30.  (0)  Page  238  (11th  edit) 
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Mr.  Hobhause,  for  the  trustees. 

Mr.  Lloyd,  in  reply,  contended,  that  where  the  mis-    Baxendale 
take  was  common  to  both  parties,  there  was  no  ground       Sbale. 
for  rescinding  the  contract,  and  that  it  was  only  allowed 
where  one  party  only  was  mistaken. 

The  Master  of  the  Rolls. 

Assuming  that  I  should  not  direct  specific  perform- 
ance, in  the  mode  insisted  upon  by  the  Plaintiff,  will  he 
take  it  as  the  Defendants  propose  ? 

Mr.  Lloyd  declined. 

The  Master  of  the  Rolls  postponed  judgment 


The  Master  of  the  Rolls. 

1855. 

The  question  is  how  much  is  included  in  Lot  2,  pur-  J<»^'  16* 
chased  by  the  Plaintiff  from  the  Defendant  The  de- 
scription is  in  these  words — [His  Honor  read  it  (a)]. 
This  description  is  not  very  definite,  and  apparently  it 
would  include  the  whole  manor,  except  over  the  reserved 
lands,  and  it  would  also  seem  to  indicate,  that  the  manor 
was  merely  co-extensive  with  the  parish,  but  that  it  did 
not  extend  beyond  it. 

That  an  obscurity  existed  respecting  the  boundaries 
of  the  manor  is  made  still  more  evident  by  the  thirteenth 
condition  of  sale,  which  is  in  these  words  "  That,  A:c."(6). 
The  manor,  as  now  ascertained,  extends  beyond  the 
parish  of  Stoke  Fleming^  and  includes  within  its  boun- 
daries various  pieces  of  waste  land,  and  a  mudbank  at 

Warfleet, 
(a)  See  ante,  p.  602.  (6)  See  ante,  p.  602. 
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1864.  Warfiett^  of  considerable  vftlue,  and  which  could  not  be 
properly  included  in  the  terms  of  the  exception  of  lands 
**  reserved  by  Sir  Henry  Seale,  as  attached  to  his  domain 
of  Mount  Boone  ^uA  Norton  Downey  ;**  at  least  I  assume 
such  to  be  the  case ;  such  is  asserted  to  be  the  fact  by 
the  Plaintiff,  and  the  Defendant,  although  he  does  not 
admit  that  these  parcels  form  part  of  the  manor^  admits 
that  a  sufficient  doubt  exists  on  the  subject,  to  make  it 
essential  for  bis  interest,  that  they  should  be  excluded, 
either  by  more  accurately  defining  what  is  included 
within  the  boundaries  of  the  manor,  or  by  specially  ex* 
cepting  them  from  the  property  conveyed. 

On  the  part  of  the  Plaintiff,  it  is  contended,  that  the 
description  of  Lot  2,  in  the  particulars  of  sale,  and  the 
thirteenth  condition  of  sale,  which  I  have  read,  and  also 
the  evidence  given  in  the  cause,  show,  that  the  Defen- 
dant was  selling  and  that  the  Plaintiff  was  purchasing 
an  uncertain  thing,  the. exact  extent  and  value  of  which 
was  unknown  to  both ;  that  it  was,  in  fact,  a  purchase 
of  a  speculative  nature,  which  might  turn  out  to  be 
worth  much  or  nothing,  and  that  the  Defendant  cannot 
now  resist  the  purchase,  because  the  chance  has  turned 
out  unfavourable  to  him.  The  Defendant,  on  the  other 
hand,  contends,  that  this  is  Uie  case  of  a  mere  mistake, 
that  he  agreed  to  sell  and  that  the  Plaintiff  agreed  to  buy 
a  manor,  believed  at  the  time,  by  both,  not  to  extend  be- 
yond the  limits  of  the  parish  of  Stoke  Fleming,  and  that 
the  right  of  sporting,  and  certain  strips  of  roadside  land, 
were  all  that  either  he  intended  to  sell  or  that  the  Plain- 
tiff expected  to  buy.  In  my  opinion  the  question  be- 
tween the  parties,  in  this  case,  is  one  to  be  determined 
by  the  evidence,  and  the  rules  of  law  are  easy  of  appli- 
cation when  the  facts  have  once  been  ascertained. 

If  the  result  of  the  evidence  be,  that  the  sale  and 

purchase 
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purchase  of  Lot  2  was  a  sale  and  purchase  of  an  un^  1864. 
certain  thing,  I  am  of  .opinion  that  such  a  contract  is 
good,  and  that  neither  party  can  resist  the  completion  of 
it,  because  the  reality  has  turned  out  to  be  different  from 
what  he  anticipated.  But  if,  on  the  other  hand,  it  ap- 
pears by  the  evidence,  that  something  different  from 
what  is  now  claimed  by  the  Plaintiff  was  intended  to  be 
sold  by  the  Defendant,  then,  I  think,  that  this  Court  will 
not  compel  him  specifically  to  perform  what,  in  substance 
though  not  in  terms^  is  really  a  different  contract  from 
that  which  he  entered  into.  It  was,  for  the  purpose  of 
carefully  perusing  the  evidence,  in  conjunction  with  my 
note  and  recollection  of  the  comments  made  by  Counsel 
thereon,  that  I  postponed  my  decision  in  this  case.  This 
I  have  now  done,  and  will  state  shortly  the  result  at 
which  I  have  arrived. 

In  the  first  place,  I  am  of  opinion,  that,  at  the  time  of 
the  sale,  both  the  Plaintiff  and  the  Defendant  were 
ignorant  of  what  were  the  limits  of  the  boundaries  of  the 
manor  and  what  was  included  in  it.  This  observation 
has,  to  some  extent,  an  influence  both  ways,  but  on  the 
whole,  is,  I  think,  most  in  favour  of  the  Plaintiff. 

The  Defendant  in  his  evidence  says  that,  in  substance 
and  effect,  he  explained  to  the  Plaintiff,  before  the  sale, 
that  nothing  was  included  in  Lot  2,  except  the  pieces  of 
roadside  strips,  and  the  right  of  sporting.  This  is  ex- 
pressly denied  by  the  Plaintiff,  and  the  allegation  of 
the  Defendant,  even  if  uncontradicted,  is  somewhat  too 
vague  to  found  much  upon  it  in  his  favour.  Up  to  this 
point  also,  that  is  up  to  the  time  of  the  sale,  the  evi- 
dence derived  from  the  description  contained  in  the 
particulars  and  the  conditions  of  sale  are  in  favour  of 
the  Plaintiff,  and  if  the  case  rested  here,  and  if  the 
Plaintiff  had  all  along  contended  for  that,  and  now  asked 

a  simple 
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1864.  ^  simple  conveyance  of  the  manor  of  Stoke  Fleming^ 
excepting  the  parts  reserved  or  attached  to  Mount  Boone 
and  Norton  Downey,  and  not  requiring  the  limits  of  the 
manor  to  be  ascertained  or  defined,  it  might  have  been 
difficult  for  the  Defendant,  successfully,  to  resist  the 
specific  performance  of  such  a  contract,  and  the  execu- 
tion of  a  conveyance  in  such  terms  as  the  Plaintiff  now 
asks  for  it.  At  least,  very  clear  evidence  of  mistake  of 
the  Defendant  would  have  been  necessary. 

But,  at  this  point,  the  evidence  in  favour  of  the  Plain- 
tiff ceases,  and  what  subsequently  to  the  sale  by  auction 
has  occurred  between  these  parties  or  their  solicitors 
satisfies  me,  that  the  contract  was  not  for  the  purchase 
of  an  uncertain  speculative  property,  which  might  turn 
out  favourably  or  unfavourably  to  either  party,  but 
that  the  Plaintiff  bought  something  which,  although 
the  boundaries  were  not,  as  he  supposed,  and  probably 
could  not  be  precisely  ascertained,  was  nevertheless 
capable  of  being  described,  with  tolerable  accuracy,  in 
the  deed  of  conveyance,  and  that  the  property  so  pur- 
chased was  the  manor  of  Stoke  Fleming,  included  within 
the  limits  of  the  parish  of  that  name.  Accordingly,  on 
the  10th  of  May,  1853,  the  Plaintiff's  solicitors  write  that 
he  is  not  satisfied  with  the  information  he  possesses,  as  to 
the  extent  of  the  manor  and  the  right  mentioned  in  the 
particulars  as  belonging  thereto,  and  they  ask  for  further 
information  on  this  subject.  In  the  course  of  the  cor- 
respondence, it  turns  out,  that  the  right  of  sporting  is 
contested,  and  that  the  other  rights  referred  to  in  the 
particulars  of  sale,  as  estrays,  wrecks,  fines,  quit  rents, 
&c.,  are  merely  nominal  and  produce  nothing.  There- 
upon, on  the  2l8tofJiun«,  1853,  the  Plaintiff's  solicitors, 
finding  that  Lot  2  turns  out,  on  their  then  information,  to 
be,  (except  the  strips  of  land  which  appear  to  be  worth 
little  or  nothing,)  a  mere  night  of  sporting  over  the  lands 

of 
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of  others^  and  likely  to  be  productive  of  litigation  and        1864. 
contention  with  neighbours,  suggest  that  the  contract 
for  Lot  2  ought  to  be  cancelled. 

This  proceeding  appears  to  me  inconsistent  with  the 
only  ground  on  which  the  Plaintitf's  right  to  the  specific 
performance  of  this  agreement,  as  he  seeks  to  have  it 
enforced,  could  be  maintained,  viz.  the  purchase  of  a 
doubtful  thing  of  uncertain  value,  inasmuch  as  when  he 
believes  that  it  turns  out  to  be  worthless,  he  submits 
that  this  is  not  what  he  agreed  to  buy,  and  seeks  to 
have  the  agreement  cancelled.  This  proposal  is  resisted 
by  the  Defendant,  who  insists  upon  having  the  contract 
performed  in  his  view  of  it,  and  contends  that  he  ex- 
plained to  the  Plaintiff,  before  the  sale,  that  this  was 
all  that  he  was  to  get,  in  which  view  of  the  case,  as  I 
have  already  stated,  he  fails  to  satisfy  me. 

Immediately  after  this  letter,  the  tables  are  turned  in 
a  very  striking  manner.  In  consequence,  apparently  of 
the  pressure  of  the  PlaintifTs  solicitors  to  have  the  boun- 
daries of  the  manor  defined,  the  Defendant,  by  his  solici- 
tors, takes  steps  for  this  purpose,  and  finds,  as  I  believe, 
to  his  and  their  surprise,  and  then  for  the  first  time, 
that  the  manor  of  Stoke  Fleming  probably  includes  valu- 
able waste  lands  and  mudbanks,  which  could  not  pro- 
perly be  reserved  as  ''  attached  to  his  domain  of  Mount 
Boone  and  Norton  Dawneyi'  and  his  solicitor,  on  the 
23rd  of  July f  1853,  proposes  to  alter  the  description,  in 
order  to  exclude  the  conveyance  of  these  lands.  The 
Plaintiff  is  then  willing  to  complete  the  purchase,  which 
a  month  before  he  wished  to  cancel,  and  offers  to  have 
the  price  of  the  lot  increased  by  a  sum  to  be  fixed  by 
arbitration.  This  offer  was,  in  my  opinion,  a  very  fair 
and  liberal  offer,  but  it  is  quite  inconsistent  with  the 
idea,  that  the  Plaintiff  had  contracted  to  buy  an  uncer- 
tain 
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tain  thingy  which,  if  worth  nothing,  he  must  still  take 
and  pay  for,  and  which,  if  worth  much  more  than  the 
purchase-money,  he  was  still  entitled  to  have  conveyed 
to  him,  without  any  additional  money  being  paid  for  it 
This  offer  is  declined,  and  the  Defendant,  on  his  part, 
proposed  to  cancel  the  contract  relating  to  Lot  2,  which 
is  declined,  in  his  turn,  on  the  part  of  the  Plaintiff. 

In  this  state  of  things,  although  the  uncertainty  whe- 
ther these  waste  lands  and  the  Warjleet  mudbank,  do 
or  do  not  fall  within  the  boundaries  of  manor,  tell  rather 
in  favour  of  the  Plaintiffs  contention  than  for  the 
Defendant,  yet  a  careful  consideration  of  the  whole 
evidence  and  correspondence,  particularly  with  regard 
to  the  points  to  which  I  have  referred,  but  which  evi- 
dence and  correspondence  I  abstain  from  commenting 
upon  in  detail,  satisfy  me : — Firsts  that  neither  party  in- 
tended to  sell  or  buy  a  mere  doubtful  matter,  the  extent 
and  value  of  which  was  understood  to  be  unknown  to 
both,  and  which  might  turn  out  to  be  an  advantageous 
or  disadvantageous  purchase,  without  affecting  the  con- 
tract. Secondly f  that  both  parties,  when  they  entered 
into  the  contract  relative  to  Lot  2,  considered  and  be- 
lieved that  it  included  something  different  from  that 
which  would  now  be  conveyed  to  the  Plaintiff,  if  the 
deed  of  conveyance  were  executed  in  the  terms  in  which 
he  claims  now  to  be  entitled  to  have  it  made  to  him. 
I  wish,  however,  to  guard  myself  against  being  sup- 
posed to  mean,  that  I  consider  that  the  Plaintiff  thought 
that  he  was  buying  what  the  Defendant  alone  intended 
to  sell. 

This,  therefore,  appeared  to  me  to  be  a  case  where 
the  terms  of  the  contract  are  ambiguous,  and  where,  by 
adopting  the  construction  put  upon  them  by  the  Plain- 
tiff, they  would  have  an  effect  not  contemplated  by  the 

Defendant, 
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Defendant^  but  would  compel  him  to  include  in  the        1854. 
conveyance  property  not  intended  or  believed  by  him  to 
come  within  the  terms  of  the  contract. 


Baxemdale 
Seals. 


I  am  therefore  compelled  to  say,  that  this  is  a  case 
in  which,  in  my  opinion,  equity  will  not  enforce  the 
speciBc  performance  of  the  contract,  in  the  manner  in 
which  the  Plaintiff  seeks  to  have  it  executed.  On  the 
other  hand,  the  Plaintiff  is  not  desirous,  but  refuses  to 
have  the  contract  executed  in  the  manner  and  to  the 
extent  only  to  which  the  Defendant  is  willing  to  com- 
plete it.  In  this  state  of  circumstances,  therefore,  I  am 
of  opinion  that  the  Plaintiff's  bill  must  be  dismissed, 
but  certainly  without  costs. 


1864. 
Nov.  24. 
WADE  V.  HOPKINSON.  1866. 

Jan.  15. 

TN  1816,  Ann  Wade^^si  infant  ward  of  Court,  entitled  Construction  of 

"^    to  considerable  property,  eloped  with  and  married  feSureof  the*^" 

Charles  Henry  Baseley,  without  the  sanction  of  the  interest  of  a 

Court,    Baseley  (who  afterwards  adopted  the  name  of  y^i^  ^o^ng  ^^ 

Wade)  was  committed  to  prison  for  contempt;  and  the  attempting  to 

Court  whereby  the 
wife  should  be 
prey  en  ted  executing  a  power  or  the  property  be  prevented  devolving  on  her  heirs. 

By  a  settlement,  the  husband  and  wife  had  a  joint  power  of  appointment  over  part 
of  the  property  in  favour  of  the  children ;  the  wife  had,  in  one  event,  a  genera!  power 
to  appoint  by  deed  or  will,  and  in  another  event,  by  will  only,  over  the  other  parL  The 
ultimate  remainder,  in  default  of  issue,  &c.,  was  to  the  wife's  heir  and  next  of  kin. 
The  deed  contained  a  proviso  of  forfeiture  of  the  husband's  interest,  in  case  he  should 
do  or  "  attempt"  to  do  any  act,  which  would  prevent  or  hinder  the  wife  executing  her 
powers,  or  prevent  the  property  devolving  on  her  heir,  &c.  The  husband  and  wife 
appointed  a  part  of  the  fund  nominally  to  a  child,  but  really  for  the  husband's  benefit, 
which  was  set  aside.  Held,  that  the  husband's  interest  had  not  been  thereby  forfeited, 
and  that  the  proviso  pointed  to  the  separate  power  of  the  wife  and  not  to  the  joint 
power  of  husband  and  wife. 

The  almost  invariable  modem  practice,  in  the  case  of  a  marriage  with  a  ward  of 
Court  without  consent,  is  to  exclude  the  husband  altogether  from  taking  any  interest 
in  her  property. 
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1854.       Court  afterwards  caused  a  settlement  to  be  executed  in 
1818  (a)f  when  the  lady  came  of  age. 

This  settlement  was  executed  on  the  17th  April,  1818, 
and  by  it,  the  freehold  and  copyhold  estates  of  Mrs. 
Wade  were  conveyed  to  two  trustees  for  a  term  of  600 
years,  and  subject  thereto  to  Charles  Hopkinson  and 
Vincent  Shartland,  in  fee,  in  trust,  during  the  joint  lives 
of  Mr.  and  Mrs.  Wade,  to  pay  the  rents  to  Mrs.  Wade  for 
her  separate  use,  without  power  of  anticipation,  and  in 
case  she  survived  her  husband,  for  her  use  for  life,  with 
remainder  as  to  one  half  of  the  lands  to  such  one  or 
more  of  the  children  of  the  marriage  as  the  husband 
and  wife  should  jointly  appoint,  and  in  default  of  ap- 
pointment, amongst  all  the  children  as  tenants  in  com- 
mon in  tail,  with  cross  remainders  in  tail,  with  limita- 
tions over  in  default  of  issue  of  the  marriage. 

And  as  to  the  remaining  half  (if  Mrs.  Wcule  should 
survive  her  husband),  to  such  uses  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointment,  to  her 
children  as  therein  mentioned,  and  in  default  of  such 
issue,  to  the  use  of  the  person  or  persons  who,  at  the 
time  of  her  decease,  should  be  her  heir  or  heirs  at  law. 
But  if  she  should  die  in  the  lifetime  of  her  then  hus- 
band, then  to  her  children  as  therein  mentioned,  '*  and 
in  default  of  such  issue,  to  such  uses  as  she  should 
appoint  by  will,  and  in  default  of  such  appointment,  to 
the  uses  of  the  person  or  persons  who,  at  the  time  of  her 
decease,  should  be  her  heir  or  heirs  at  law,  if  more  than 
one,  in  equal  shares."  But  if  Mr.  Wade  should  survive 
his  wife,  he  was  to  have  the  income  of  half  the  estates 
for  life,  and  Mrs.  Wade  was  empowered  also  to  leave 
him  by  will  the  income  of  the  other  half  for  life. 

The 
(a)  See  Baseley  v.  BaseUv,  4  CL  i  Fin,  378,  n. 
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The  trusts  of  the  term  of  500  years  were  declared 
to  be  to  raise,  during  the  joint  lives  of  Mr.  and  Mrs. 
Wade,  an  annual  sum  of  600/.  for  Mr.  Waders  benefit 

The  settlement  contained  the  following  proviso  upon 
which  the  question  now  arose : — 

''  Provided  always  and  it  is  hereby  expressly  agreed 
and  declared,  between  and  by  the  parties  to  these  pre- 
sents, that  if  the  said  Charles  Henry  Baseley  shall,  in 
anywise,  prevent  or  hinder  the  said  Ann  Baseley  from 
exercising  the  powers  of  appointment  hereinbefore  given 
or  reserved  to  her,  according  to  her  own  will  and  plea- 
sure, or  attempt  so  to  do,  or  shall,  either  alone  or  jointly 
with  the  said  Ann  Baseley,  do,  make  or  execute,  or 
attempt  or  agree  to  do,  make  or  execute,  any  act, 
deed,  matter  or  thing  whatsoever,  whereby  or  by  means 
whereof  the  said  powers  of  appointment  will  be  defeated 
or  destroyed,  or  the  said  Ann  Baseley  prevented  or  hin- 
dered from  exercising  the  same,  or  whereby  the  real  and 
personal  estate,  hereinbefore  settled,  or  any  part  of  the 
same  shall  be  prevented  from  devolving  to  the  said  Ann 
Baseley  or  her  heirs  or  next  of  kin,  on  the  events  on 
which  the  same  is  hereby  limited  to  them  respectively, 
or  shall  be  prevented  from  being  possessed  and  enjoyed, 
according  to  the  true  intent  and  meaning  of  these  presents, 
then  and  in  such  case  and  immediately  thereupon,  the  said 
annuity  of  500/.,  hereinbefore  directed  to  be  raised  for 
the  said  Charles  Henry  Baseley  during  the  joint  lives  of 
himself  and  the  said  Ann  Baseley,  shall  cease  to  be 
raisable,  and  all  and  every  the  limitations,  trusts,  powers, 
provisoes  and  agreements,  hereinbefore  contained  and 
declared  in  favour  or  for  the  benefit  of  the  said  Charles 
Henry  Baseley,  shall  absolutely  cease,  determine  and  be 
void,  in  such  manner,  to  all  intents,  constructions  and 
purposes  whatsoever,  as  if  he  the  said  Charles  Henry 

VOL.  XIX.  8  8  Baseley 
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Baselejf  were  then  actually  dead,  anything  hereinbefore 
contained  to  the  contrary  thereof  in  anywise  aotwith- 
standing." 

Mr.  Wade  raised  considerable  sums  by  three  annuities, 
charged  on  the  500/.  a  year  which  he  took  under  the 
settleroenty  to  an  amount  which  exhausted  it. 

Mr.  Hopkinson,  the  sole  acting  trustee,  being  actuated 
by  a  desire  to  benefit  this  family,  committed  a  breach  of 
trust,  and  employed  the  stock  arising  from  the  sale  of 
the  real  estates  of  the  wife  in  redeeming  these  three 
annuities.  To  secure  Mr.  Hopkinson  from  loss,  and  for 
the  purpose  of  replacing  the  stock  sold,  Mr.  Wade  as- 
signed his  annuity  of  600/.  to  Mr.  Hopkinson. 

In  1830,  Mr.  Hopkinson  died.  The  Petitioner  be- 
came his  legal  personal  representative,  and  being  aware 
of  the  breach  of  trust  which  had  been  committed  by 
his  testator  and  apprehensive  of  the  consequences,  the 
Petitioner  applied  to  Mr.  Wade  to  replace  the  money  so 
advanced,  and  threatened  to  enforce  his  securities  against 
him,  and  to  take  the  annuity  of  500/.  for  the  purpose  of 
replacing  the  stock  so  sold  out.  In  order  to  avoid  this, 
an  arrangement  was  proposed,  on  the  part  of  Mr.  Wade^ 
by  which  he  might  be  lefl  in  possession  of  the  annuity, 
and,  at  the  same  time,  the  money  advanced  by  the  trustee 
replaced.  This  arrangement  was  to  this  effect : — Mr. 
and  Mrs.  Wade  were  to  exercise  the  power  contained  in 
the  settlement,  by  making  an  appointment  in  favour  of 
their  eldest  son,  Charles  Albany  Wade,  of  the  sum  of 
4,200/.,  to  the  intent  that  he  should,  upon  the  execution 
of  such  power,  assign  to  the  Petitioner  the  interest  so  to 
be  appointed  to  him.  This  arrangement  was  accordingly 
carried  into  effect,  by  a  deed  bearing  date  the  1st  of 
May,  1838. 

But 
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But  a  short  time  afterwards,  a  suit  was  instituted  by  1854. 
the  younger  children  of  the  marriage,  and  in  1842,  the 
whole  transaction  was  set  aside  as  a  fraud  on  the  power 
of  appointment,  and  the  deed  of  the  1st  of  May,  1838,  Hopkimbon. 
was  ordered  to  be  delivered  up  to  be  cancelled.  The 
Petitioner  was  afterwards  compelled,  out  of  his  tes- 
tator's assets,  to  pay  a  sum  of  4,787^  in  respect  of  the 
breach  of  trust,  and  he  now  presented  a  petition,  to 
make  the  assignment  to  him  from  Mr.  Wade^  available 
towards  his  indemnity.  The  petition  prayed,  that  the 
Petitioner  might  be  declared  entitled  to  the  income  or 
interest  of  Wade  in  the  trust  funds  and  property. 

To  this  claim,  it  was  objected,  that  the  husband's  in- 
terest had  become  forfeited,  by  his  execution  of  the 
deed  o(  May,  1838. 

Mr.  Daniel  and  Mr.  Tripp,  in  support  of  the  peti- 
tion. The  interests  of  Mr.  Wade,  under  the  settlement, 
have  not  yet  determined,  and,  under  the  assignment, 
the  Petitioner  is  entitled  to  make  them  available  for 
the  indemnity  of  his  testator's  estate.  The  proviso 
in  the  settlement  was  introduced  really  and  exclusively 
for  the  benefit  and  protection  of  the  wife,  and  its  pri- 
mary and  in  fact  sole  object  was,  to  preserve  to  her  the 
right  of  appointment  over  the  whole  of  the  property,  in 
the  event  of  there  being  no  children.  This  right  has 
not  in  any  way  been  interfered  with,  for  the  deed  of 
1838  was  wholly  inoperative.  The  proviso  was  directed 
against  some  valid  act,  and  not  one  which  from  the 
beginning  was  nugatory.  Again,  it  was  inserted  merely 
in  terrorem,  and  there  is  no  gift  over  to  make  it  eflfective ; 
Expetrte  Dixon  {a). 

Mr.  Roupell,  for  the  Plaintiffs,  the  children. 

Mr. 

(a)  lSiiii.(JSr.5.)>P*45. 
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1864.  Mr.  Terrell,  Mr.  A.  Smith,  Mr.  Berkeley  and  Mr. 

^•^^      Gill,  for  other  parties. 

HoPKMsoM.  Mr.  R.  Palmer  and  Mr.  Lewin,  for  Mrs.  Wade.  The 
interest  of  the  husband  has  ceased  under  the  proviso. 
The  essence  and  object  of  the  clause  was  to  prevent 
any  attempt  to  affect  the  wife's  interest  in  and  power 
over  the  settled  property.  The  deed  of  the  1st  of  May, 
1838,  though  abortive,  was  plainly  an  attempt  to  with- 
draw 4,200/.  from  the  operation  of  the  wife's  power  of 
appointment,  and  to  hand  it  over  to  a  creditor  of  the 
husband.  If  she  were  to  survive  her  husband,  she 
would  have  a  power  of  appointment  over  half  of  the 
property,  and  her  power  over  it  would  have  been  pre- 
judiced by  the  deed  of  1838,  unless  it  had  been  set 
aside. 

The  absence  of  any  gift  over  is  immaterial,  because 
the  husband's  annuity  is  payable  out  of  the  estate,  and 
has  no  independent  existence  except  under  the  settle- 
ment which  limits  its  duration ;  when  it  failed,  it  fell 
into  the  capital,  or  into  the  estate  itself. 

Mr.  Daniel,  in  reply.  If  the  proviso  be  found  to  be 
ambiguous,  the  recital,  and  the  proposal  and  proceed- 
ings before  the  Master  may  be  referred  to.  They  show, 
that  it  was  only  to  protect  the  power  and  gift  over  in 
default  of  issue  that  the  proviso  was  inserted.  It  in- 
tended that  the  interest  of  the  husband  was  to  cease  on 
his  doing  any  act,  or  attempting  to  do  any  act,  which 
would  diminish  the  trust  fund.  But  here  it  was  im- 
possible that  the  deed  could  have  that  operation.  If 
the  deed  had  been  a  bond  fide  appointment  to  the 
eldest  son,  it  would  have  been  valid  and  would  have 
created  no  forfeiture,  and  it  would  be  absurd  to  say,  that 
the  same  deed  which,  if  operative,  created  no  forfeiture, 

is 
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is  to  have  a  contrary  effect  if  it  be  altogether  void,  and       1854. 
a  mere  nullity. 

The  Mabteb  of  the  Rolls  reserved  judgment 


The  Master  of  the  Rolls. 

The  question  on  this  petition  arises  on  the  construc- 
tion of  the  settlement  executed  by  order  of  the  Court 
on  the  7th  of  April,  181 8|  and  the  effect  upon  it  of  a 
deed  executed,  on  the  1st  of  May,  1838;  and  whether, 
in  fact,  by  reason  thereof,  the  husband  of  Mrs.  Wade 
has  forfeited  an  annuity  of  500/.  per  annum,  given  to 
him  by  the  settlement  made  on  his  marriage  with  his 
wife.    The  facts  are  peculiar : — 

In  1815,  Mrs.  Wade,  being  then  an  infant  not  more 
than  eighteen  years  of  age,  was  prevailed  upon  by 
her  present  husband,  Mr.  Baseley,  but  who  afterwards 
adopted  the  name  of  his  wife,  to  elope  with  him,  and  to 
contract  a  Scottish  marriage^  without  the  sanction  of  this 
Court.  The  Court  committed  Mr.  Baseley  to  prison, 
and  caused  the  settlement  in  question  to  be  executed  as 
soon  as  the  young  lady  attained  her  age  of  twenty-one 
p  years. 

Unfortunately,  the  Court  did  not  cause  this  settle- 
ment to  be  framed  in  such  a  manner  as  to  exclude 
from  it  altogether  all  marital  estate  and  interest,  which 
is,  I  apprehend,  the  almost  invariable  modern  practice 
in  such  cases,  and  which,  in  cases  of  open  contempt  of 
Court,  would  rarely,  if  ever,  be  departed  from,  and  cer- 
tainly only  where  the  departure  from  the  rule  has  been 
clearly  shown  to  be  for  the  benefit  of  the  married  lady. 

The 
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Tbe  present  case  is  a  striking  instance  of  the  value  of 
the  rule,  and  the  departure  from  it,  in  this  case,  has  been 
productive  of  much  calamity  to  Mrs.  Wade  and  her 
children. 

The  Petitioner,  by  this  petition,  seeks  to  impound  the 
interest  of  Mr.  Wade  in  the  annuity  of  500/.  per  annum, 
for  the  purpose  of  repaying  the  advances  made  by  his 
testator  and  himself,  in  the  circumstances  above  de- 
tailed, to  Mr.  Wade,  or  for  his  benefit. 

This,  in  ordinary  circumstances,  would  be  the  right  of 
the  Petitioner ;  but  this  is  resisted  by  Mrs.  Wade,  on  the 
ground  that,  by  the  deed  of  the  1st  of  May,  1838,  the 
annuity  of  6002.  to  the  husband  was,  in  fact,  and  under 
the  provisions  of  the  deed  of  settlement,  destroyed  and 
ceased  to  exist.  This  depends  on  the  construction  of 
the  deed  of  settlement  and  of  the  proviso  therein  con- 
tained, and  the  effect  of  the  deed  of  the  1st  of  May, 
1838,  upon  that  proviso. 

The  proviso  itself  is  in  these  words  IHis  Honor  read 
t^(a)].  The  question  on  this  petition  therefore  is,  whe- 
ther the  deed  of  the  1st  of  May^  1838,  is  an  act,  whereby 
Mrs.  Wade  is  prevented  or  hindered,  or  by  means 
whereof  an  attempt  is  made  to  prevent  or  hinder  her 
from  exercising  the  power  of  appointment  contained  in 
the  settlement,  or  whether  thereby  the  real  and  personal 
estate  settled,  or  any  part  thereof,  is  prevented  from  de- 
volving to  Mrs.  Wade  or  her  heirs  or  next  of  kin,  in  the 
events  on  which  the  same  is,  by  the  settlement,  limited 
to  them. 

With  respect  to  the  first  and  third  branch  of  the 
clause,  it  is  certain,  that  as  the  Court  of  Chancery  has 
declared  the  deed  of  the  1st  of  May,  1838,  to  be  void, 

and 
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and  has  caused  it  to  be  cancelled|  the  deed  itself  1856. 
being  no  longer  operative  or  effectivey  has  not  defeated 
or  destroyed  any  power  of  appointmenty  nor  has  it  pre- 
vented or  hindered  Mrs.  Wade  from  exercising  any  such 
power :  neither  has  it  prevented  the  devolution  of  the 
real  or  personal  estate,  or  any  part  thereof,  to  her  heirs 
or  next  of  kin.  But  the  proviso  in  question  creates  a 
forfeiture  of  this  rentcharge,  if  any  act  be  attempted 
or  agreed  to  be  done,  which,  if  completed,  would  have 
that  effect.  It  is  argued,  that  this  was  an  attempt  to 
give  a  portion  of  the  property  settled  to  a  creditor  of 
the  husband,  which  would  have  deprived  Mrs.  Wade, 
and  those  claiming  under  or  through  her,  of  all  interest 
in  the  property  included  in  the  deed,  and  that  the  mere 
circumstance  of  the  attempt  being  ineffectual  does  not 
alter  the  character  of  the  act  attempted  to  be  done. 

The  careful  perusal,  however,  of  the  whole  settlement, 
and  the  considerations  which  I  am  about  to  state,  have 
brought  me  to  the  conclusion,  that  the  deed  of  the  Ist 
of  May,  1838,  did  not  create  any  forfeiture  of  the 
annuity  under  the  proviso  in  question.  In  the  tirst 
place,  I  am  of  opinion,  that  the  words  of  this  proviso 
do  not  point  to  or  relate  to  any  joint  appointment  by 
the  husband  and  wife,  but  that  the  only  object  of  it  is, 
to  preserve  the  sole  appointment  by  the  wife,  in  the  cir- 
cumstances and  in  the  events,  in  which,  by  the  provi- 
sions in  the  settlement,  it  is  to  become  operative.  The 
words  of  the  proviso,  taken  by  themselves,  are  expressly 
confined  to  the  sole  appointment  by  the  wife.  The 
settlement,  as  I  have  already  stated,  contains  a  joint 
power  of  appointment  by  the  husband  and  wife,  in 
favour  of  the  issue  of  the  marriage,  of  one-half  of  the 
property  settled ;  and  as  to  the  other  half,  and  also  in 
default  of  children  as  to  the  whole,  it  is  made  subject 

to 
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1855.  to  the  sole  power  of  appointment  of  the  wife.  In  de- 
fault of  which  and  if  Mrs.  Wade  leave  no  issue,  the 
property  is  to  devolve  on  her  heir  at  law  and  next  of 
HopuNsoN.  kin.  I  think  that  it  is  to  the  preservation  of  this  power, 
BO  vested  in  the  wife,  that  this  clause  of  forfeiture  is 
addressed. 

This  construction,  and  the  reason  for  it,  appear  by 
an  examination  of  the  whole  instrument  In  the  first 
place,  this  is  a  settlement  made  by  the  direction  of  the 
Court,  in  accordance  with  a  Master's  report  settling  the 
terms  of  it,  and  confirmed  by  the  Court.  This  report, 
therefore,  may  be  treated  as  a  judicial  declaration  to 
guide  us  to  the  construction  of  the  settlement,  in  such 
parts  of  it  as  are  ambiguous  or  obscure.  The  report  of 
the  Master  is  recited  at  length  in  the  deed  ;  he  sets  out 
the  modified  proposals  for  the  settlement  which  he  had 
approved  of,  and  the  proviso  in  question  is  thus  stated : 
After  stating  the  proposed  limitations,  it  goes  on  thus: — 
"  And  in  default  of  such  issue  to  such  uses,  &c." 

The  clause  of  forfeiture  is  introduced  immediately 
after  the  statement  of  the  separate  power  of  appoint- 
ment, and  expressly  refers  to  it,  and,  as  it  appears  to 
me,  to  it  and  the  subsequent  limitations  alone.  This, 
therefore,  confirms  the  view  which  I  had  taken  on  the 
perusal  of  the  actual  clause  itself.  If  I  am  right,  there- 
fore, this  proviso  is  introduced  to  preserve  the  sole 
power  of  appointment  in  the  wife,  and  the  devolution  of 
the  property  in  default  of  its  exercise,  not  positively 
under  all  circumstances,  but  only  in  the  events  in 
which,  under  the  previous  provisions  of  the  settlement, 
it  becomes  capable  of  being  exercised  by  Mrs.  Wade. 
The  proviso  itself  is  fuller  in  its  terms^  and  goes  further, 
than  the   one  stated  in  the  Master's  report,  and  the 

clause 
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clause  of  forfeiture  in  the  settlement  itself  is  that  which  1855. 
must  bind  the  parties.  It  is,  however^  a  singular  one, 
and  I  have  thought  that  some  assistance  in  construing 
the  effect  of  it  might  be  derived  from  the  consideration 
of  the  reasons  and  object  of  its  introduction  into  this 
settlement,  and  I  proceed  to  state  what,  in  my  opinion, 
these  appear  to  have  been.  The  separate  power  of  ap- 
pointment by  Mrs.  Wade  alone  was  confined  to  an 
appointment  by  will :  if  there  were  no  children,  and 
she  made  no  appointment,  the  limitation  over,  in  favour 
of  her  heir  and  next  of  kin,  was  intended  to  take  effect. 
But  they  were  volunteers,  and  although  the  law  has 
occasionally,  to  some  extent,  fluctuated  on  this  subject, 
it  would  probably  have  been  held,  at  the  time  when  this 
settlement  was  executed,  on  the  authority  of  Johnson  v. 
Legard(a),  and  that  class  of  cases,  that  these  provisions 
were  not  within  the  consideration  of  marriage.  The 
consequence  would  be,  that  the  husband  and  wife,  toge- 
ther, might,  if  there  were  no  children  of  the  marriage, 
sell  the  reversion  to  a  purchaser,  and  make  a  valid  con- 
veyance of  it  to  him.  The  influence  of  the  husband 
might  be  exerted  over  the  wife  to  effect  this  object,  and 
there  existed  no  means  by  which  the  heir  and  next  of 
kin  could  be  made  purchasers  under  the  settlement; 
consequently,  as  a  means  of  preventing  the  exertion  of 
such  influence  by  the  husband  over  his  wife,  which 
might  defeat  her  sole  appointment,  and  prevent  the  es- 
tates from  devolving  on  her  heir  and  next  of  kin,  it  was 
considered  necessary  to  provide,  that  if  the  husband  at- 
tempted to  do  this,  he  should  forfeit  his  annuity.  This  is, 
no  doubt,  an  unusual  proviso,  but  I  think  that  this  view 
of  the  subject  is  the  only  one  which  gives  a  consistent 
and  uniform  construction  of  the  whole  instrument. 


It 
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1865.  I^  ^^Yf  i^o  doubt,  be  contended,  and  it  is  in  fact  so 

argued,  with  considerable  force  at  first  sight,  that  if 
this  deed  of  ilfay,  1838,  bad  taken  effect,  it  would  have 
HoPKDiaQv.  hindered  or  prevented  the  wife  of  Mr.  Wade  from  exer- 
cising the  sole  power  of  appointment  vested  in  her,  or, 
in  the  event  of  the  ultimate  failure  of  issue,  it  would 
have  taken  so  much  away  from  the  property  over  which 
she  possessed  the  power  of  appointment,  or  if  not  ex- 
ercised, would  have  prevented  the  part  so  appointed 
from  devolving  on  her  heir  or  next  of  kin,  and  that 
this  deed  of  May ,  1838,  was  an  attempt  to  effect  that 
object,  and,  consequently,  that  the  act  was  within  the 
scope  and  operation  of  the  clause.  But  it  follows,  from 
what  I  have  already  stated,  that,  in  my  opinion,  this  is 
not  the  real  meaning  of  the  clause,  and  that  it  was  not 
intended  to  have  any  effect  on  a  joint  power  of  appoint- 
ment by  the  husband  and  wife. 

A  further  argument  in  favour  of  this  opinion  is  de- 
rived from  considering  the  consequences  of  so  yielding 
to  the  argument  above  stated  : — If  the  attempt  to  ap- 
point a  sum  in  favour  of  the  eldest  son,  created  a  for- 
feiture, the  actual  doing  so  would,  d  fortiarij  have 
created  a  forfeiture.  But  can  it  be  reasonably  con- 
tended, that  an  honest  and  bond  fide  exercise  of  the 
joint  power  of  appointment,  in  favour  of  their  children, 
or  of  any  one  of  them,  by  Mr.  and  Mrs.  VFotfe,  would 
have  created  a  forfeiture  under  this  clause  ?  I  appre- 
hend, clearly  not ;  for  the  effect  of  so  holding  would  be 
to  neutralize  or  destroy  the  whole  power  of  appoint- 
ment, expressly  given  by  the  settlement  to  the  hus- 
band and  wife  jointly,  and  intended  to  be  exercised  by 
them  for  the  bene6t  of  their  children.  It  is  obvious, 
however,  that  the  effect  of  a  bond  fide  exercise  of  their 
joint  power,  would  have  been  to  diminish  the  fund  over 
which  Mrs.  Wade  might,  in  the  case  of  an  ultimate 

failure 
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failure  of  issue,  possess  a  separate  power  of  appoint-        1855. 
ment,  or  which,  if  not  exercised,  might  devolve  on  her 
heir  or  next  of  kin. 

I  am  of  opinion,  therefore,  that  as  the  separate  power 
of  appointment  to  Mrs.  Wade  is  subject  and  subordi- 
nate to  the  exercise  of  the  joint  power  of  appointment, 
in  both  Mr.  and  Mrs.  Wftde^  the  proviso  only  seeks  to 
preserve  that  separate  power,  subject  and  subordinate 
to  the  hon&fide  exercise  of  the  joint  power  of  appoint- 
ment. If  I  am  right,  it  follows  that  if  the  deed  of  the 
1st  of  Mayy  1838,  had  been  a  bona  fide  exercise  of  the 
power,  and  one  which  this  Court  would  have  main- 
tained, it  would  not  have  been  obnoxious  to  this  clause, 
or  have  created  any  forfeiture  under  it.  Can  it  then  be 
contended,  that  the  circumstance  of  its  being  ineffectual, 
creates  the  forfeiture  ?  I  think  not.  The  proviso  is,  as 
I  have  stated,  introduced  to  prevent  anything  from  de- 
feating or  hindering  Mrs.  Wade  from  exercising  her 
separate  power  of  appointment,  in  the  events,  in  which 
alone,  by  the  settlement,  that  power  became  operative ; 
that  is,  as  to  one-half,  in  case  there  was  a  failure  of 
children  of  the  marriage,  to  the  extent  only  that  no 
bond  fide  exercise  of  the  joint  power  might  have  been 
made  and  acted  upon. 

This  deed  of  1838,  was  an  attempt  to  do  something, 
which  coyld  only  have  succeeded  in  case  it  had  been  a 
bond  fide  exercise  of  the  joint  power.  It  was  an  un- 
successful attempt  to  do  something  which,  if  effected, 
would  have  been  valid  and  paramount  to  the  power 
sought  to  be  preserved  by  the  proviso  in  question.  It 
was  not,  therefore,  in  my  opinion,  an  attempt  to  do  any 
act  which,  in  the  true  construction  of  the  settlement, 
would  have  prevented  or  hindered  the  proper  exercise 
of  the  sole  power  of  appointment  vested  in  the  wife,  or 
the  devolution  of  the  property  in  default  thereof,  to 
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which  alone,  id  my  opiniony  this  clau&e  of  forfeiture 
refers. 


I  am  of  opinion,  therefore,  that  I  must  make  an  order 
in  accordance  with  the  prayer  of  this  petition. 


1854. 

Nov.  20,  21, 
22. 

1866.  STANGER  v.  WILKINS. 

Jan.  13. 
Security  giTen  fTlHIS  was  a  suit  by  the  assignees  of  Benjamin  Red-- 
JbonAfidecti'  ^*^^^  WaiUj  a  bankrupt,  to  set  aside  an  assignment 

ditor  on  a  bond  by  him  of  certain  property  to  the  Defendant,  John 
set  aside  under  Samuel  Witttins,  as  being,  within  the  provisions  of  the 

^i*!^'^!^??     12  k  13  Vict.  c.  106,  a  fraudulent  preference  of  the 

Act,  the  trader  '  ^ 

being  either      Defendant,  executed  with  intent  to  delay  or  defeat  his 
.^'T^r  other  creditors. 

Stances  that 
the  enforce- 
ment of  the  Waite  carried  on  trade  as  a  butcher  in  Wormwood 

Knderhim^in-  Street,  in  the  city  of  London^  and  in  the  course  of  his 

solvent,  and      business  had  become  indebted  to  the  Defendant,  a  whole- 

both  parties 

having  actual    sale  butcher  or  meat  salesman,  in  certain  sums  of  money, 

noti^ofth^^  which,  in  the  end  of  the  month  of  February,  1864, 
state  of  his  di^  amounted 

cumstances. 

J.,  a  trader,  being  indebted  to  £.,  another  trader,  assigned  to  him  certain  property 
to  secure  it.  A,  was  either  actually  insolvent  at  the  time,  or  in  such  circumstances 
that  enforcement  of  the  provisions  of  the  deed  would  have  stopped  the  business ;  and 
both  A,  and  B,  knew  tnat  it  was  only  by  preserving  the  goodwill  and  by  cardiil 
management  that  A.  could  hope  to  pay  his  debts,  for  which  time  and  the  forbearance 
of  B,  were  necessary.  A.^  and  probablv  B.  also,  knew  that  the  former  was  insolvent. 
B.'s  debt,  however,  was  bon6  jiAe^  and  the  security  was  executed  under  homA  fide 
pressure,  and  contemplated  the  continuance  of  the  business  by  A.  and  his  ultimate 
extrication  from  his  difficulties  by  the  aid  of  B.  Held,  that  the  assignment  came 
within  the  words  of  the  12  &  13  Vkt.  c.  106,  s.  67,  and  could  not  be  supported  against 
the  claims  of  the  assignees  of  A  ,  who,  soon  after  the  assignment,  had  become  bank- 
nipt  ;  but  it  was  set  aside,  without  costs  sgainst  fi. 
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amounted  to  1 ,034/.  2$.  6d.,  accordiDg  to  the  Defendant's       1864. 
account    The  Defendant  having  pressed  WaitetoT  pay-      ^^^^ 
ment  of  the  debt,  and  Waite  being  in  embarrassed  cir-  «. 

cumstances  and  unable  to  satisfy  it,  he  proposed  to  give  ^iuu">- 
the  Defendant  security,  and,  accordingly,  an  agreement 
in  writing  was  come  to  between  them,  by  which  Waite, 
having  deposited  the  lease  of  his  premises  in  Wormu>ood 
Street,  agreed,  that  it  was  so  deposited  to  secure  the 
1,034Z.  2$.  6cfL,  and  that  he  would  assign  all  the  fixtures, 
goods  and  utensils  belonging  to  him,  whether  in  his 
house  or  outhouses,  and  the  lease  of  the  house  and  the 
goodwill  of  the  business,  to  WUkinSj  as  a  security  for 
the  sum  due  to  him. 

On  the  14th  of  March,  the  lease  and  all  the  fixtures, 
furniture,  utensils  and  other  matters  used  for  his  trade, 
and  the  goodwill  were  assigned  to  the  Defendant,  to 
secure  the  1,0342. 2$.  6</.,then  due,  or  what  might  there- 
after become  due  to  him  on  the  balance  of  the  account 
between  them.  At  this  time  the  property  of  Mr.  Waite 
consisted  of  the  following  particulars : — First,  the  lease 
for  twenty-one  years,  of  which  nearly  sixteen  years  were 
unexpired,  subject  to  a  rent  of  50L  per  annum,  the  value 
of  which  was  estimated,  by  some  witnesses,  at  500/., 
and  by  others  at  700/.  Secondly,  the  goods  and  fur- 
niture, estimated  by  one  witness  at  478/.,  but  which 
actually  sold  at  a  forced  sale  under  the  bankruptcy 
for  312/.  Is.  lOd.  Thirdly,  the  lease  of  stables  and  out- 
houses in  Helmet  Court,  used  by  Waite  for  the  purposes 
of  his  trade,  and  which  were  valued  at  300/.  Fourthly, 
certain  book  debts,  amounting  to  280/.  5i.  4d.;  and 
lastly,  a  balance  of  18/.  at  his  bankers. 

The  premises  in  Helmet  Court,  the  book  debts  and 
the  balance  at  the  bankers,  were  not  included  in  the 
assignment;  but,  shortly  after  the  assignment,  Waite 
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1854.        deposited  the  lease  of  the  premises  in  Helmet  Coorty  to 
secure  the  amount  due.     He,  therefore,  had  no  property 
untouched,  except  the  book  debts  and  a  balance  at  the 
WiLURs.     bankers,  scarcely  more  than  nominaL 

This  indenture  of  assignment  was  not  prepared  by  the 
regular  solicitor  of  either  party,  but  in  the  office  of  a  firm 
of  solicitors  then  employed  for  the  first  time. 

The  liabilities  of  Wtdte^  at  that  time,  to  other  creditors, 
independently  of  the  debt  to  the  Defendant,  amounted  to 
666L  10<.  4d.  The  amount  due  to  the  Defendant  was 
disputed,  Waite  alleging  it  to  be  81 IZ.  I7s.  6c/.,  and  the 
sum  specified  in  the  deed  being  1,034/.  2s.  6d.  The 
whole  amount  of  liabilities  was  therefore,  at  the  lowest, 
1,478/.  6s.  Ud.,  and  at  the  highest  1,700/.  12s.  lOd. 

The  assets  of  Waite^  on  the  other  hand,  at  the  highest 
valuation,  amounted  to  1,776/.  7s.  2c/.,  and  at  the  lowest, 
to  1,410/.  7s.  2d.,  which  latter  was  probably  near  the  true 
value. 

The  assignment  was  not  acted  on,  nor  were  any  pro- 
ceedings taken  upon  the  deposit  till  the  11th  of  Aprils 
when  Waiie  and  the  Defendant  went  to  the  office  of  the 
solicitors  who  prepared  the  assignment,  and  the  Defend- 
ant there  put  into  Waiters  hands  a  paper  signed  by  him, 
demanding,  in  pursuance  of  the  assignment,  payment  of 
the  1,034/.  2s.6d^  and  the  Defendant  desired  him  to  put 
it  in  his  pocket,  but  made  no  verbal  demand  of  payment. 

On  the  13th  of  Aprilf  the  Defendant  instructed  an 
auctioneer  to  sell  the  effects  comprised  in  the  assign- 
ment, by  auction,  on  the  following  20th  of  April.  Up 
to  that  period  the  Defendant  had  not  taken  possession 
of  the  premises  or  efiects,  though  he  was  in  the  habit 

of 
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of  sleeping  on  the  premises  occasionally,  both  before  1854. 
and  afler  the  14th  of  March  ;  Waite  and  his  family  re- 
mained in  possession  till  his  bankruptcy,  though  on  the 
17th  of  Aprils  the  Defendant  put  a  man  in  possession. 
The  Defendant,  after  the  assignroent,continued  to  supply 
Waite  with  meat  as  before,  and  it  ^as  entered  in  Defend- 
ant's ledger  to  the  same  account  as  before  the  14th  of 
March  ;  but  on  the  18th  of  Aprils  Defendant  sent  for 
Waite  aftd  altered  the  account  from  "  B.  R.  Waite'  to 
^*  Wormwood  Street  account." 

On  the  17th  of  Aprils  Waite  signed  a  declaration  of 
insolvency,  and  on  the  I9th  of  April  was  declared 
bankrupt,  and  the  Plaintiffs  were  appointed  his  as- 
signees. 

The  bill  prayed  a  declaration  of  the  Court,  that  the 
deposit  of  the  leases  and  the  assignment  were  void ; 
that  the  leases  ought  to  be  delivered  up ;  and  that  the 
assignment  and  memorandum  might  also  be  delivered 
up  to  be  cancelled,  as  constituting  a  fraudulent  prefer- 
ence, and  executed  with  intent  to  defeat  and  delay 
creditors. 

It  was  alleged  on  the  one  hand,  and  denied  on  the  other, 
that  the  bankrupt's  business  had  been  very  flourishing 
and  profitable,  and  such  as  to  raise  well-founded  hopes 
of  the  bankrupt  being  able  to  retrieve  his  affairs  with 
care  and  management. 

Mr.  Raupell  and  Mr.  W.  R.  Ellis,  for  the  Plaintiffs. 
The  taking  possession  of  the  goods  and  effects  of  Waite 
by  Wilkins  was  not  bona  jide,  and  the  sale  was  a 
fraudulent  preference.  Even  if  it  were  hona  fide,  the 
mere  circumstance  of  putting  all  his  effects  out  of  his 
hands,  and  thereby  disabling  himself  from  carrying  on 

his 
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his  business,  is  a  fraudulent  preference  ;  Petting  ▼. 
Tucker  {a);  Ex  parte  Bailey,  In  re  Barrett  (b);  Ex 
parte  Sparrow,  In  re  Fowhe  (c)  ;  Smith  v.  Cannon  {d) ; 
12&13  Vict.e.  106,8.67. 

Mr.  iZ.  Palmer  and  Mr.  Sidney  Smith,  for  the  Defend- 
ant Wilkins.  This  is  a  question  of  fact  merely,  and  the 
circumstances  are  wholly  inconsistent  with  fraudulent 
preference.  To  constitute  a  fraudulent  preference,  the 
assignment  must  be  made  by  the  debtor  when  in  ac- 
tually insolvent  circumstances,  and  so  as  to  make  it 
impossible  to  carry  on  the  business,  and  thereby  defeat 
the  creditors.  Here  there  was  no  insolvency,  in  fact, 
nor  such  a  state  of  circumstances  as  to  render  the 
consequences  of  the  assignment  such  as  has  been 
argued.  So  far,  indeed,  from  any  intent  to  defeat  the 
creditors  of  Waite,  the  intention  was  just  the  contrary ; 
namely,  to  enable  him  to  carry  on  his  business  and 
eventually  satisfy  all  claims.  Waite  was  solvent  at  the 
time,  and  his  debts  were  small,  the  only  considerable 
one  being  that  to  Wilkins,  who,  by  using  diligence, 
obtained  security  for  it,  at  the  time  when  both  he  and 
Waite  contemplated  a  continuance  of  the  business.  The 
proof  of  this  is,  that  Wilkins  went  on  supplying  meat, 
and  though  he  put  a  man  in  possession,  yet  he  omitted 
to  secure  himself  by  the  formalities  which  would  be 
necessary.  It  is  said  that  he  is  within  the  principle  of 
''  order  and  disposition,"  that  he  did  not  separate  the 
accounts  before  and  after  the  assignment,  and  that 
though  he  slept  on  the  premises,  he  had  not  completely 
taken  possession.  It  is  not  proposed  to  go  into  that 
question,  but  it  was  perfectly  consistent  with  bona  fides 
to  allow  Waite  to  remain  in  possession. 

Two 

(•)  4  B.  4  Aid,  382.  (c)  2  De  G.  Macn.  ^  G.  907. 

(6)  3  De  G .  Macn,  cf  G.  534.         ((f)  2  B/.  4  EUu,  35. 


Tlie 
(a)  5  TamU.  539.  (e)  10  Bing,  408. 

{b)  2  Nev,  *  JWflfi.  280.  (/)  2  F.  *  Jer.  101. 

(0  4  Af«ff.  4-  IFelf.  348.  (f )  1  Cr,  Meet.  ^  Rok.  443. 

{d)  10  Sim.  358.  (A)  8  Erch.  Rep,  221. 
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Two  ingredients  are  necessary  to  constitute  fraudalent  1854, 
preference:  first,  the  assignment  must  be  voluntary;  and 
secondly,  it  must  be  made  in  contemplation  of  insol- 
vency or  bankruptcy.  In  this  case,  however,  contem-  Wilkin*. 
plation  of  insolvency  is  out  of  the  question ;  taking 
Waite's  assets  at  a  moderate  valuation,  it  is  clear  that, 
after  payment  of  his  debts,  there  would  be  a  consider- 
able balance  remaining.  There  was  no  pressure  by  any 
one  but  WilkinSf  nor  had  any  application  been  made  to 
him  for  payment,  except  in  one  instance.  The  trans- 
action, therefore,  would  not  be  one  tending  to  defeat 
creditors,  when  it  left  more  than  suflScient  assets  to 
meet  all  claims ;  Fidgeon  v.  Sharpe(a) ;  Morgan  v.  Brun- 
drett  (6;  ;  Mogg  v.  Baker  (c) ;  Bannatyne  v.  Leader  (rf) ; 
Belcher  v.  Prittie  (e). 

But  then  it  is  argued,  that  if  not  a  fraudulent  pre- 
ference, still  it  is  an  assignment  of  the  whole  of  the 
property,  and  is  therefore  an  act  calculated  to  stop 
the  business,  and  was  consequently  an  act  of  bank- 
ruptcy, and  void.  No  doubt,  if  the  assignment  had 
been  of  the  whole  property  and  made  with  an  intent 
to  stop  the  business,  the  result  would  be  as  is  con- 
tended ;  but  if  the  assignment  had  been  extensive 
enough  to  stop  the  trade  if  acted  on,  still  if  the  Court 
sees,  that  it  was  not  done  with  that  intent,  but,  on  the 
contrary,  was  done  to  benefit  creditors,  it  will  not  hold 
it  to  be  fraudulent ;  Balme  v.  Hutton  (/) ;  Carr  v. 
Burdiss{g);  Young  v.  Waud{h). 

Mr.  Roupell,  in  reply. 


Jan.  13. 


632  CASES  IN  CHANCERY. 

1864. 

The  Master  of  the  Roixs. 

The  question  in  this  cause  is,  whether  an  assignment 
executed  on  the  14th  March,  1864,  by  Benjamin  WaiUt 
who  has  since  become  bankrupt,  is  void  under  the  pro« 
visions  of  the  Bankrupt  Act,  as  a  fraudulent  prefer- 
ence in  favour  of  the  Defendant  Wilkins,  or  as  being 
executed  with  intent  to  delay  or  defeat  his  creditors. 
[His  Honor  stated  the  facts  and  proceeded:'} — In  one 
view,  the  total  amount  of  Waiters  debts,  at  the  date 
of  the  assignment,  was  1,478/.  6s.  \\d.;  in  another 
view,  that  is,  if  the  claim  of  Wilkins  be  correct,  they 
amounted  to  1,700/.  \2s.  \0d.  Even  taking  the  amount 
of  his  debts  at  the  smaller  sum,  1  think  that  Waite  was 
insolvent  at  the  time  when  this  assignment  took  place. 

It  is,  no  doubt,  extremely  easy  to  state  figures  in 
different  ways,  so  as  to  produce  different  results,  but 
the  evidence  satisfies  me,  that  600/.  is  the  full  amount 
which  could  have  been  obtained  for  the  lease  in  Worm^ 
fcood  Street,  even  if  that  sum  could  have  been  got, 
unless  the  goodwill  of  the  trade  had  been  disposed  of 
with  it.  The  sum  of  300/.  was  the  full  value  of  the 
property  in  Helmet  Court.  I  think  that  I  cannot  put 
the  fixtures  and  furniture  at  a  higher  sum  than  that 
which  they  actually  produced,  viz.  312/.  Is.  lOrf-,  which 
sum,  added  to  the  book  debts,  and  the  balance  at  the 
bankers,  would  amount  only  to  the  sum  of  1,410/.  7s.  2d. 

That  this  state  of  things  was  known,  or  ought  to 
have  been  known,  to  Waite,  I  do  not  doubt ;  and 
though  the  same  sources  of  knowledge  were  not  open 
to  Wilkins,  I  do  not  doubt  that  he  believed  that  Waite 
was  in  a  state  of  great  embarrassment,  bordering  on 
insolvency,  and  that  bankruptcy,  at  a  very  eariy  period, 
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was  the  probable  result  of  these  embarrassments.  It  1854. 
was  also  obvious,  and  it  is  admitted  by  Mr.  Wilkins, 
in  his  evidence,  to  have  been  the  fact,  that,  if  he  put 
the  powers  contained  in  his  deed  in  force,  it  would  be  Wilkini. 
impossible  for  Waite  longer  to  carry  on  his  business. 
At  the  same  time  Wilkiris  insists,  and  it  is  equally 
clear,  that  if  he  forbore  to  take  possession  under  the 
deed  of  the  property  thereby  assigned,  the  assignment 
thereof  did  not  prevent  Waite  from  continuing  his 
business;  and,  indeed,  the  indenture  of  assignment 
itself  makes  provision  for  the  future  supply  of  meat 
to  Waite^  to  enable  him  to  do  so.  Under  the  most 
favourable  circumstances,  the  continuance  of  Waiters 
business  depended  on  his  being  able  to  make  it  profit-^ 
able,  which  Wilhins  told  him  might  be  done,  if  he  would 
be  diligent  and  attentive  to  it.  I  doubt,  however,  whe- 
ther any  inferences  unfavourable  to  this  transaction  can 
fairly  be  drawn  from  the  circumstance,  that  the  business 
of  Waite  had  not  been  profitable  up  to  that  time. 

The  evidence,  therefore,  upon  the  whole,  satisfies  me, 
first,  that,  if  Wilkins  enforced  the  provisions  of  the 
deed,  the  necessary  result  would  have  been  the  stoppage 
of  the  business  of  Waite,  and  that  this  circumstance 
was  known  to  them  both ;  secondly,  that  Waite  was 
actually  insolvent  at  the  time,  or,  at  least,  that  it  was 
only  by  preserving  the  goodwill  of  the  business  and 
disposing  of  it  and  the  property  of  Waite  in  the  most 
advantageous  manner,  that  a  chance  existed  of  obtain- 
ing assets  sufficient  to  pay  his  debts ;  thirdly,  that,  to 
accomplish  such  an  object,  time  was  essential,  and  that, 
consequently,  if  the  powers  contained  in  the  deed  were 
put  in  force,  this  circumstance  would,  beyond  all  ques- 
tion, have  made  Waite  insolvent ;  fourthly,  I  am  of 
opinion  that  Waite  was  well  aware  of  this  fact,  and  that 
if  this  fact  was  not  present  to  his  mind  at  the  time  when 
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he  made  this  assignment^  it  was  only  because  he  did 
what  persons  often  do  in  such  circumstances — shut  their 
eyes  to  the  situation  in  which  they  are  placed. 

Whether  these  facts  were  also  known  to  Wilkins,  I 
have  found  it  more  difficult  to  determine.  But,  on  the 
whole,  the  perusal  of  the  evidence  has  led  me  to  the 
conclusion,  that  he  was  sufficiently  well  acquainted  with 
the  affairs  of  Waite,  at  the  time  of  the  assignment,  to 
know,  that  the  putting  the  provisions  of  this  deed  into 
execution  would  have  produced  insolvency  in  Waiter 
and  made  his  assets  insufficient  to  pay  his  creditors. 

Three  things  are  in  favour  of  WilkinSf  and  made  me 
hesitate  before  I  came  to  the  conclusion  that  this  trans- 
action could  not  be  supported.  The  first  of  these  is, 
that  the  debt  was  a  bond  Jide  debt,  due  to  him  from 
Waite;  secondly,  that  the  deed  was  executed  under 
bond  fide  pressure  from  Wilkins,  who.  as  he  was  entitled 
to  do,  insisted  upon  payment,  or  security  for  his  debt ; 
and  thirdly,  that  the  deed  made  provision  for  the  con- 
tinuance of  the  business  by  Waite,  some  assistance  for 
which  purpose  was  rendered  by  Wilkins.  But,  I  repeat, 
that  the  opinion  I  have  formed  from  a  careful  perusal  of 
the  evidence  is,  that,  when  this  deed  was  executed, 
Waite  was  either  actually  insolvent  at  the  time,  or  that, 
if  the  deed  were  to  be  acted  upon,  he  would  thereby 
be  made  an  insolvent,  and  that  this  fact  was  known  to 
both,  or  that  the  means  of  knowledge  were  before  both 
at  the  time  when  the  assignment  was  made.  In  this 
state  of  circumstances,  I  think,  that  this  deed  comes 
within  the  words  of  the  67th  section  of  the  12  &  13  Vict, 
c.  106,  and  that  it  cannot  stand. 


The  cases  cited  to  me  on  this  subject  are  of  import- 
ance with  relation  to  the  principle  which  governs  this 
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case ;  bat  the  facts  to  which  the  principle  applies  vary 
so  much,  in  every  case,  and  such  slight  circumstances 
may  be  indicative  of  an  intention  to  defeat  or  delay 
creditors,  that  it  is  diflBcuIt  to  say,  that  the  facts  which 
are  proved  to  have  occurred  in  any  one  of  the  reported 
decisions,  to  which  I  have  been  referred,  exactly  govern 
this  case.  Pulling  v.  Tucker  {a) ;  Ex  parte  Sparrow,  in 
re  Fowke  (J)  ;  Ex  parte  Bailey ,  in  re  Barrell  (c) ;  and 
Smith  V.  Cannan  {d),  appear  to  me  to  lay  down  the 
principle  to  govern  these  cases,  and  which  principle,  in 
my  opinion,  is  inconsistent  with  the  validity  of  this  in- 
strument. 


1864. 
Stanobh 
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The  cases,  on  the  other  hand,  relied  upon  for  the  De- 
fendant, are,  for  the  most  part,  cases  where  the  fact, 
whether  the  deed  was  fraudulent  or  not,  had  been  found 
by  the  jury,  and  the  Court  had  only  to  pronounce  its 
judgment  on  the  law  arising  from  the  finding  of  the  jury. 
This  was  the  case  in  Fidgeon  and  others.  Assignees  of 
Becher  v.  Sharpe  (c),  where  the  jury  held,  that  the  deed 
was  not  executed  in  contemplation  of  bankruptcy.  In 
Mogg  V.  Baker  {f),  the  question  was  merely  whether  the 
assignment  of  certain  goods  of  the  bankrupt  was  a  frau- 
dulent preference,  or  whether  actual  pressure  and  threat 
were  necessary  on  the  part  of  the  creditor  to  support  it. 
Bannatyne  v.  L€ader(g\  was  also  the  case  where  the 
question  was,  whether  the  assignment  of  a  share  in  the 
partnership  business  of  the  bankrupt,  which  appears  to 
have  been  only  a  portion  of  his  property,  was  within  the 
statute.  In  Belcher  v.  Prittie{h)y  the  jury  found  the 
fact  to  be,  that  the  conveyance  was  not  made  volun- 
tarily 


(a)  4  B.  4-  Aid.  382. 

(6)  2  De  Gei,  Macn,  4-  G. 
907. 

(c)  3  De  Ces,  Maai.  ^  G. 
534. 


id)  2  Eilis  ^  Black.  S5, 

(«)  5  Taunt,  539. 
(J)  4  Mee.  if  WeU.  348. 
ig)  10  5<m.  230,  350. 

(h)  10  Bing.  408. 
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1864.  tarily  by  way  of  fraudulent  preference,  or  in  contempla- 
tion of  bankruptcy.  The  Court  refused  a  new  trial,  not 
on  the  ground  that  the  jury  had  come  to  a  conclusion 
which  perfectly  satisfied  the  Court,  but  on  the  ground 
that  it  was  not  clear  that  they  had  come  to  a  wrong  con- 
clusion on  a  matter  of  fact,  which  was  peculiarly  within 
the  province  of  a  jury.  Tlndal,  C.  J.,  says,  ^^The  question 
what  is  the  intention  of  a  man  performing  a  certain  act 
is  to  be  judged  of,  not  by  Judges  of  the  land,  but  a  jury." 

In  Balme  v.  Hutton  (a),  a  conveyance  by  two  persons, 
who  were  in  distress,  of  all  the  machinery  in  their  mills, 
and  the  future  machinery  to  be  put  there,  to  secure  a 
debt,  was  held  not  to  be^  by  itself,  an  act  of  bankruptcy, 
as  those  persons  had  other  property;  but  to  what  amount 
does  not  appear. 

In  Carr  v.  Burdis${b),  it  was  held,  that  the  assign- 
ment of  the  leasehold  property  of  the  assignor,  with  all 
his  stock  in  trade,  utensils  and  effects  on  the  premises, 
and  a  policy  of  assurance,  to  secure  a  debt  and  further 
advances,  was  a  valid  deed,  when  the  assignors  had 
other  property  equal  in  amount  to  their  debt  secured, 
and  where  the  jury  had  found,  that  the  deed  was  not 
executed  in  contemplation  of  bankruptcy. 

In  all  these  cases,  except  the  third,  the  most  material 
fact  had  been  found  by  the  jury  in  favour  of  the  deed. 
The  consequence  of  law  follows.  I  am  bound  to  exer- 
cise the  functions  of  both  jury  and  judge,  and,  assuming 
that  1  should  have  come  to  the  same  conclusion  as  the 
jury  in  those  cases  and  have  supported  the  deed,  it  does 
not  follow  that  I  should  do  so  in  the  present. 

In 

(a)  2  YoiL  if  Jen.  101.  (6)  1  Cr.  Met.  ^  Rote.  443,  782. 
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In  the  case  before  me,  substantially,  the  whole  of  the 
property  of  the  trader  was  assigned.  He  was  also,  in 
my  opinion,  insolvent  at  the  time;  the  effect  of  the 
assignment  was  such,  that,  if  acted  upon,  it  must  have 
immediately  stopped  the  trade,  have  destroyed  the  good- 
will, have  produced  a  great  deficiency  of  assets  to  pay 
the  trader's  creditors,  and  have  given  to  the  assignee 
under  that  deed  a  great  advantage  over  them.  Al) 
this  was  known  to  both  parties  to  the  deed  at  the  time, 
unless  they  chose  wilfully  to  shut  their  eyes  to  the  ne- 
cessary consequences  of  what  they  were  about;  and 
these  facts,  which  I  consider  to  be  established  by  the 
evidence  are,  in  my  opinion,  sufficient  to  invalidate  the 
deed.  The  fact  that  it  contains  a  provision  for  con- 
tinuing the  trade,  and  the  evidence  seems  to  point 
to  some  sincere  desire,  on  the  part  of  Wilkins,  that 
WaiU  should  do  so,  and  be  able,  by  diligence  and 
care,  to  retrieve  his  affairs,  are  not  sufficient,  in  my  opi- 
nion, to  get  over  the  other  circumstances  of  the  case, 
and  to  establish  the  validity  of  this  deed.  These  cir- 
cumstances are,  however,  sufficient  to  induce  me  to 
abstain  from  inflicting  costs  on  the  Defendant,  although 
I  must  make  a  decree,  declaring  the  deed  to  be  null 
and  void,  as  contrary  to  the  provisions  of  the  act  of  12 
&  13  Vict  c.  106,  and  ordering  it  to  be  delivered  up  to 
be  cancelled. 


1854. 


Note. — There  was  an  appeal  to  the  Lords  Justices  {June  4,  1855), 
but  the  case  was  compromised.  The  assignees  took  the  Helmet  Court 
property  and  WUkint  the  Womnoood  Street  property  in  discharge  of 
500/.  of  his  debt 
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1854. 

Dee.  20,  21. 

1865.  PATTISON  v.  PATTISON. 

Jan.  17. 

A  testator  fTlHE  testator  directed  1,000/.  to  be  invested  iq  Oo- 

ifs^wUe^or  °  vernment  security,  and  the  dividends  to  be  paid  to 

life,  with  a  his  wife  for  life,  and  the  principal  money  to  be  paid  ''as 

to  appoint  it  his  wife  should  by  her  last  will  direct,  unto  or  amongst 

by  will  her  relations,  James  Walker,  William  Walker  and  Mrs, 

amongit     A ,  .  i  •   i 

£.  and  Cand  Stringer^  and  their  respective  children,  in  any  propor- 

childrra^'^md*  ^^^^^  *^"^  ^  ^^^  ^^^  ^^  "^^''®  ^^  ^^^^  in  exclusion  of 
in  default  of  the  Others  or  other  of  them.*'  And  ''  in  default  of  such 
he^direcr^       appointment,  the  same,  at  my  wife's  death,  to  go  amongst 

"the  same,  at    all  the  said  children  equally." 
his  wife's  ^        ^ 

death,  to  go 

th^^^wld  chil-        '^^^  testator  died  in  1831,  and  his  widow  in  1854, 
dren  equally,     without  having  made  any  appointment 
The  wife  made 
no  appoint- 
ment   Held,        At  the  death  of  the  testator,  James  and   WiUiam 

children  alone    Walker^  and  Mrs.  Stringer,  had  ten  children,  two  of 

took,  to  the       whom  died  in  the  lifetime  of  the  widow.    They  had  two 

exclusion  of  "^ 

their  parents,    children  born  between  the  death  of  the  testator  and 

fhT&^Sr"*   *''«»^  of  "8  widow. 

capita;  and 

the  fund  vested      ^"  ^^®  death  of  the  widow,  four  of  the  five  children 

in  the  children  of  Mrs.  Stringer,  living  at  the  death  of  the  testator, 

death  of  the      presented  a  petition  for  payment  to  each  of  them  of  a 

•*^'!*/''-;  "w  tenth  part  of  the  fund  on  which  the  1,000/.  had  been 
ject  to  Its  heme  .  ^  ' 

either  divested   invested. 

by  the  exercise 

of  the  power 

or  by  the  birth       The  questions  were,  whether  the  children  alone  took 

children  before  the  fund,  and  if  SO,  whether  per  capita  or  per  stirpes. 

the  death  of      Another  question  was  raised  incidentally  as  to  the  class 

life.  of  children,  and  whether  children  born  at  the  death  of 

the  testator,  or  all  children  born  before  the  death  of  the 

tenant 
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tenant  for  lire,  or  those  only  living  at  her  death,  were 
entitled  to  take. 

Mr.  iJ.  Palmer,  for  the  Petitioners.  First,  there  hav- 
ing been  no  appointment,  the  children  alone  are  entitled; 
for  though  the  power  extended  to  the  parents  as  well 
as  to  their  children,  yet  the  gift  over,  in  default  of  ap- 
pointment, is  restricted  to  "  all  the  said  children"  alone. 
Secondly,  the  children  tdiVe  per  capita  and  not  per  stirpes, 
for  the  gift  is  to  all  the  children  "equally."  Thirdly,  those 
children  alone,  who  survived  the  widow,  can  take,  for 
the  class  of  children  in<]efault  of  appointment  must  be 
the  same  as  those  who  could  take  under  an  appoint- 
ment, and  as  the  widow  could  not  have  fnade  a  valid 
appointment  by  will  to  a  deceased  child,  so  the  represen- 
tative of  a  child  who  died  before  the  widow  can  have 
no  claim  to  participate  in  the  bequest ;  Woodcock  v. 
Renneck  (a). 

Mr.  Cairns  contended,  that  the  fund  was  distributable 
per  stirpes,  for  the  testator  plainly  meant  to  authorize 
his  wife  to  appoint  it  to  any  of  the  three  families,  and 
that  if  no  appointment  should  be  made  by  her,  that  the 
three  families,  including  the  stocks  or  parents,  should 
take  the  fund  between  them. 

Mr.  P.  M,  Robertson  for  Margaret  Pattison  Walker, 
and  Edward  Stringer,  (two  children  born  after  the  death 
of  the  testator,  but  in  the  lifetime  of  Mrs.  Pattison,) 
argued  that  they  were  included  in  the  gift  to  "  all  the 
said  children"  in  default  of  appointment. 

Mr.  S.  T.  Humphrey.  Where  there  is  a  gift  over  in 
default  of  appointment,  the  objects  of  the  power  and  of 
the  gift  must  be  living  at  the  death  of  the  tenant 

for 
(a)  1  PhiU.12]  4  fieav.  190. 
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for  life ;  Woodcock  v.  Renneck  (a).  The  gift  over  vesta 
in  the  children  born  at  the  death  of  the  testator ;  Fan- 
derzee  v.  Aclom  {b) ;  but  is  subject  to  be  divested  on 
other  children  coming  into  esie  in  the  life  of  the  tenant 
for  life,  or  by  the  exercise  of  the  power.  He  cited  1 
Roper  on  Leg.  (c). 

Mr.  A.  Palmer^  in  reply. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
children  of  James  Walker^  William  Walker  and  Mrs. 
Stringer  alone,  took  any  interest  under  this  bequest, 
and  also  that  the  children  took  per  capita  ;  but  he  re- 
served his  judgment  on  the  third  point. 


1865.  The  Master  of  the  Rolls. 

Jan.  17.  "^ 

In  this  case,  the  question  arises  on  the  construction 

of  a  codicil  to  the  will  of  the  testator,  which  is  in  these 

words — \^Hi$  Honor  stated  if]. 

The  wife  of  the  testator  made  no  appointment,  and 
at  the  hearing  of  this  case,  I  stated  my  opinion  to  be, 
that  only  the  children  of  James  Walker^  William  Walker 
and  of  Mrs.  Stringer ^  took  any  interest  in  this  bequest, 
and  also  that  the  children  who  took  did  so  per  capita 
and  not  per  stirpes;  but  a  question  arose,  incidentally, 
as  to  the  class  of  children  who  were  to  take,  viz.  whe- 
ther the  class  was  to  be  ascertained  at  the  death  of  the 
testator,  and  the  shares  of  this  bequest  (subject  to  the 
life  estate  of  the  widow),  then  to  be  vested  in  the  chil- 
dren then  living — and  if  so,  then  whether  it  was  to  be 

confined 

{a)  1  Phili.  72;  4  Beav.  190.  (c)  Page  540  (3rd  edit.) 

(b)  4  Vet.  770. 
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confined  to  them,  or  whether  their  shares  were  to  be 
divested  pro  tanto,  for  the  purpose  of  letting  in  children 
subsequently  born,  but  before  the  death  of  the  widow, 
the  tenant  for  life— or  whether  the  period  of  vesting 
was  to  be  delayed  till  the  death  of  the  tenant  for  life, 
and  be  then  ascertained,  the  effect  of  which  would 
be,  that  any  children  who  had  previously  died  would 
have  become  excluded. 

The  testator  died  on  the  27th  of  April,  I83I,  the 
widow  of  the  testator  died  on  the  26th  of  April,  1854, 
intestate.  James  Walker,  who  is  alive,  had  two  children 
living  at  the  death  of  the  testator,  one  of  whom  died 
before  the  tenant  for  life,  but  he  has  had  no  child  bom 
since  the  death  of  the  testator.  William  Walker,  who 
is  also  living,  had  three  children  living  at  the  death  of 
the  testator,  and  has  had  a  child  born  since,  during  the 
life  of  the  widow,  and  one  of  his  children,  who  survived 
the  testator,  died  before  the  widow.  Mrs.  Stringer  is 
dead;  at  the  death  of  the  testator  she  had  five  children 
living,  one  of  whom  has  since  died  before  the  widow, 
and  she  had  also  another  child,  still  living,  who  was  born 
since  the  death  of  the  testator,  and  during  the  life  of  the 
tenant  for  life. 

The  contest,  therefore,  arises  thus: — If  only  the  chil- 
dren living  at  the  death  of  the  testator  took,  the  fund 
is  to  be  divided  into  tenths.  If  only  the  children  who 
survived  the  tenant  for  life  are  to  take,  the  fund  is  to  be 
divided  into  ninths.  If  all  the  children  who  were  living 
at  the  death  of  the  testator,  and  those  subsequently 
born  before  the  death  of  the  widow,  take,  the  fund  is  to 
be  divided  into  twelfths. 

It  was  contended,  that  the  class  must  be  ascertained 

at 
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Pattison 


1865.  B^  ^he  death  of  Mrs.  Pattison,  to  the  exclusion  of  those 
who  died  previoosly,  on  the  ground  that  where  a  fund 
is  given  in  default  of  appointment,  it  must  be  divided 
Pattison.  amongst  and  restricted  to  those  members  of  the  class 
who  could  have  taken  under  the  appointment^  and  that 
inasmuch  as  no  child  who  died  before  Mrs.  Pattison 
could  have  taken  as  appointee  under  the  will,  so  no 
such  child  can  take  as  in  default  of  appointment,  and 
the  case  of  Woodcock  v.  Renneck  (a)  was  referred  to  for 
this  purpose.  There  certainly  can  be  no  doubt,  but 
that  if  Mrs.  Pattison  had,  by  will,  exercised  the  power 
of  appointment  vested  in  her,  it  would,  to  the  extent 
that  the  children  who  predeceased  her  were  appointed 
to,  have  lapsed  by  reason  of  their  death.  But  I  think, 
that  the  right  distinction  in  these  cases  was  pointed  out 
by  Mr.  Humphrey,  and  that  where  the  will  contains  a 
gift  over  in  default  of  appointment,  this  bequest  is  not 
affected  by  this  circumstance,  whether  it  be  a  gift  over 
in  favour  of  strangers  or  in  favour  of  persons  who  were 
or  might  have  been  objects  of  the  power. 

The  result  is,  that  in  my  opinion,  the  fund,  (subject 
to  the  life  estate  of  the  widow,  and  subject  to  the  pro- 
bability of  its  being  divested  by  her  exercise  of  the 
power  of  appointment,)  was  vested  in  the  children  of 
James  Walker,  William  Walker  and  Mrs.  Stringer, 
living  at  the  death  of  the  testator,  subject,  however,  to 
be  divested,  pro  tanto,  for  the  purpose  of  admitting  any 
after-born  child  who  might  come  into  existence  before 
the  period  of  division,  i,  e.  before  the  death  of  the 
tenant  for  life.  The  consequence  of  this  will  be,  that 
in  my  opinion,  the  fund  will  have  to  be  divided  into 
twelfths,  and  that  three  of  the  twelfth  parts  will  have  to 
be  paid  to  the  legal  personal  representatives  of  the  de- 
ceased 
(a)  1  PAi//.72;  4  Bra  v.  190. 


CASES  IN  CHANCERY. 

ceased  children.  If  no  representation  has  been  taken 
out  to  them,  their  shares  must  be  carried  to  the  sepa- 
rate account  of  those  children^  so  deceased. 


Pattison 

V. 

Pattison. 


1854. 

Dec.  14. 

LOVELL  V.  GALLOWAY.  1 865. 

Jan,  16. 

^  ALLOW  AY  commenced  an  action  at  law  against  Where  the 

Lovell,  whereupon  Lovell  filed  a  bill  of  discovery  fbKdiU^ 

against  Galloway y  in  aid  of  his  defence  of  the  action,  covery  in  aid 

and  he  moved  for  an  injunction  to  restrain  proceedings  \^  j^^^^ 

in  the  action  until  Galloway  had  made  a  full  discovery.    *n  uMuccesa- 

ful  opposition 
to  a  motion  for 

Galloway  resisted  the  injunction,  and  filed  affidavits  f°  JnJ"nc'»o"» 
^  f  J  '  to  stay  pro- 

in   opposition   to   the   motion.     The   Court,  however,  ceedingsat 

granted  the  application,  but  reserved  the  costs  (o).  Jjdered  to  pay 

^e  costs  of 

The  Defendant,  having  filed  a  full  answer,  now  moved  though  he  geu 

to  dissolve  the  injunction,  and  asked  for  his  costs  of  the  ^®  general 

suit,  including  the  costs  of  the  motion  for  the  injunction  sait. 
and  of  the  present  application. 

Mr.  Roupell  and  Mr.  W.  Hislop  Clarke,  for  the 
motion,  contended,  that  the  effect  of  the  15  &  16  Vict. 
c.  86,  8.  58,  was  only  to  make  a  special  application  for 
the  common  injunction  necessary,  but  that  it  did  not 
alter  the  old  practice,  by  which  a  Defendant  to  a  mere 
bill  of  discovery,  upon  putting  in  a  full  answer,  is  enti- 
tled to  his  costs  of  suit,  including  the  costs  of  the  appli- 
cation for  the  injunction.  They  referred  to  Heming  v. 
D%ngwall(b)y  and  the  125th  Order  of  May,  1845(c). 

Mr. 

(a)  See  17  Bern.  p.  7.     {b)  2  PhilL  212.     (c)  Ord.  Can.  335. 
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1864.  Mr.  JR.  Palmer  and  Mr.  Dmce,  contra.     The  new 

practice  in  cases  of  injunctions  to  stay  proceedings  at 
laWy  was  fully  settled  by  the  Court  in  the  case  of 
Senior  v.  Pritchard(a),  There  are  two  questions  to  be 
considered;  first,  whether  the  old  rule  of  giving  the 
costs  to  the  Defendant,  in  a  bill  of  discovery,  is  to  pre- 
vail as  to  the  entire  proceedings?  and  secondly,  whether 
the  costs  of  the  application  for  the  injunction  are  to  be 
governed  by  the  same  principle  as  any  other  special  ap- 
plication, and  to  be  paid  by  the  Defendant,  if  he  fail  in 
resisting  it?  We  contend,  that  the  Court  has  now  juris- 
diction to  reserve  the  costs  of  a  bill  of  discovery,  until 
the  result  of  the  proceedings  at  law  has  been  ascertained, 
and  the  costs  of  the  motion  having  been  reserved  by  the 
Court,  ought  now  to  be  paid  by  the  Defendant,  who 
failed  in  his  contention. 

Mr.  Itoupell,  in  reply. 

The  Master  of  the  Rolls.     I  will  consider  the  case, 
and,  if  possible,  consult  some  of  my  colleagues. 


1856.  The  Mastbr  of  the  Rolls. 

Jan.  16. 

This  was  a  bill  filed  by  the  Defendant  in  an  action 
at  law,  for  a  discovery  simply  in  aid  of  his  defence  to 
the  action  at  law.  When  the  Defendant  at  law  (the 
Plaintiff  in  equity)  had  obtained  the  discovery,  the 
Defendant  in  equity  (the  Plaintiff  at  law)  moved  to 
dissolve  the  injunction  and  to  be  paid  his  taxed  costs 
of  the  suit,  including  an  application  for  an  injunction  to 
stay  proceedings  at  law  till  the  answer  was  put  in.  The 
Plaintiff  in  equity  did  not  dispute  his  right  to  the  costs 
of  suit  in  a  bill  of  discovery,  and  was  willing  to  pay 
them,  except  the  costs  of  the  motion  for  the  injunction, 

which, 
(a)  16  Bern.  473. 


CASES  IN  CHANCERY.  645 

whicby  according  to  the  new  practice,  was  a  special  1865. 
application,  and  which  the  Defendant  in  equity  impro- 
perly defended.  The  case  is  reported  in  17  Beavan{a), 
and  I  there  held,  that  on  verifying  his  case  by  affidavit, 
the  Plaintiff  in  equity  is  entitled  to  an  injunction  to  stay 
proceedings  at  law  till  a  full  answer  to  the  bill  is  put 
in,  and  that  the  Defendant  in  equity  could  not  be  per- 
mitted, by  affidavit,  to  say  that  the  Plaintiff  had  no 
case,  and  so  refuse  him  a  discovery.  The  meaning  of 
the  statute  was  not  to  assimilate  such  injunctions  to  the 
precise  practice  that  prevailed  as  to  special  injunctions 
generally ;  and  the  qualifying  words  ''  so  far  as  the 
nature  of  the  case  will  admit,"  introduced  into  the  clause, 
have  reference  to  this  very  point,  and  show  that  it  was 
not  intended  to  deprive  the  Defendant  at  law  of  the 
benefit  of  the  discovery  which  he  formerly  had. 

I  reserved  the  costs  of  that  motion,  and  I  have  since 
consulted  the  other  branches  of  the  Court,  and  the 
unanimous  opinion  of  all  the  Judges  has  been  given, 
concurring  in  my  view  of  the  construction  of  the  statute. 
I  ought  to  have  made  the  Defendant,  at  the  time,  pay 
the  costs  of  the  affidavits,  in  opposition  to  the  motion 
for  the  injunction.  If  the  Defendant  had  not  opposed 
it,  the  costs  of  the  application  would  have  been  costs  in 
the  cause,  and  the  Defendant,  on  giving  the  discovery, 
would  have  been  allowed  full  costs  of  suit,  including 
the  motion.  I  shall,  under  the  circumstances,  give  no 
costs  of  the  motion  on  either  side,  but  the  Defendant  is 
entitled  to  the  remaining  costs  of  suit.  But  if  an  in- 
junction to  stay  proceedings  at  law  should  hereafter  be 
opposed,  and  the  Defendant  should  fail,  he  must  pay  the 
costs. 

(fl)  Page  7. 
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BYAM  V.  SUTTON. 

June  9. 

Monies  found  fTlHERE  was   no  legal  personal   representative  of 

ettate'ofade-  Lydia   Sutton,  and    a  person   was    appointed   to 

ceased  person  represent  her  estate  in  the  suit,  under  the  stat.  15  &  16 
will  not  be  '                         ^  ^      v 
paid  over  to  rtct.  C.  OD,  8.  44  (a), 
the  represen- 
tative ap- 
pointed under  A  sum  of  493/.  was  found  due  to  her  estate,  which  it 

^yl.^  c.  86  ^®*  proposed  to  pay  over  to  such  representative, 
s.  44,  but  win 

to  a  separate  ^r.  R.  Palmer,  Mr.  Lloyd,  Mr.  Roupell  and  Mr. 

account.  Sidebottom,  for  various  parties. 


The  Mastbr  of  the  Rolls. 

I  cannot  order  the  money  to  be  paid  over  to  this 
gentleman,  for  he  is  not  the  legal  personal  represen- 
tative. It  must  be  carried  over  to  the  separate  account 
of  the  '^  legal  personal  representatives  of  Lydia  Sutton** 

(a)  See  ante,  p.  556. 
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ABANDONMENT. 
See  Contract. 

ABATEMENT  OF  LEGACY. 
The  testatrix,  by  will,  «  out  of  the 
residue  of  her  property,"  gave  a 
legacy  to  A,  By  a  codicil,  she 
directed  her  executors,  "  out  of 
the  residue  of  her  estate  in  case 
there  should  be  sufficient,"  to  in- 
vest a  legacy  for  B,  The  residue 
being  deficient — Held,  that  these 
legacies  must  abate  jpart  passu. 
Eavestaff  v.  Austin.        Page  591 

ABATEMENT  OF  PRICE. 
See  Specific  Performance,  1. 

ABATEMENT  OF  SUIT. 
See  Revivor. 

ABSOLUTE  INTEREST. 
Bequest  of  personalty  to  trustees  for 
a  lady,  to  be  paid  at  twenty-one, 

VOL.  XIX. 


with  a  direction  to  settle  her  share 
on  her  for  life,  and  afterwards  on 
her  children.  The  age  of  A.  ren- 
dering it  impossible  that  she  should 
have  children,  Held,  that  the  ab- 
solute interest,  given  to  her  in  the 
first  instance,  remained  intact,  and 
that  she  was  entitled  to  payment. 
Lyddon  v.  Ellison,  Page  565 

See  Annuity,  1,  2. 

ACCELERATION. 
The  testatrix  directed  so  much  of  a 
sum  of  money  as  would  produce 
100/.  a  year  to  be  set  apart,  and 
the  100/.  a  year  paid  to  A.  for 
life,  and  that  afler  her  death  the 
capital  should  be  divided  among 
the  children  of  B,  By  a  codicil 
she  revoked  the  bequest  of  the 
100/.  a  year  to  A.  Held,  that  the 
gift  to  the  children  of  B.  was 
thereby  accelerated.  Eavestaff'  v. 
Austin.  591 

u  u 
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ACCOUNT. 
See  Charity,  d. 

Lasting  Improtbmxnts. 
Trustees,  1. 

ACCOUNTANT. 
See  Master's  Officb. 

ACCOUNTANT-GENERAL. 
See  Usher. 

ACCUMULATION. 
See  Thellusson  Act. 
Will,  2. 

ACT  OF  PARLIAMENT. 
Persons  interfering  with   the    pro- 
perty of  individuals,  by  virtue  of 
an  Act  of  Parliament,  are  strictly 
tied  down   to  the  limits  of  the 
powers  given  by  the  act,  and  they 
are  bound   to  show,  clearly  and 
distinctly,  that  they  are  empow- 
ered by  the  act  to  do  what  they 
propose  to  do.     Oldaker  v.  Hunt. 
Page  485 
See  Lands  Clauses  Consolidation 
Act  (8  &  9  Hct.  c.  18). 
Statute  and  the  References. 

ADEMPTION. 
See  Devise. 

ADMINISTRATION. 

See  Joint  and  Separate  Assets. 

ADMINISTRATION  ORDER. 
See  Practice  in  Chambers. 

AGENT. 
iStff  Trustees,  1. 


AGREEMENT. 
See  Contract. 

Mortgagor  and  Mortoaoxb. 
Solicitor  and  Cuent,  2. 
Specific  Performance. 

ANNUITY. 

1.  A  bequest  to  F.  P.  of  60/.  a  year 
out  of  the  4^  per  cent.  Bank  Stock, 
followed  by  a  direction  that  it  was 
not  to  be  sold  till  after  the  death 
of  F,  P,  and  his  wife,  nor  untfl 
his  youngest  child  should  attain 
twenty-one,  is  in  point  of  duration 
a  perpetual  annuity.  Pamwm  ▼• 
Pawton.  Page  146 

2.  Semble,  it  is  an  absolute  gift  to 
F.  P.     Ibid. 

9.  The  carpus  of  an  esute  charged 
with  annuiiiefl  was  held  liable  to 
their  payment.     Byam  y.  SuiUm. 

556 
See  Conversion. 
Legacy  Duty. 

APPEARANCE  AT  HEARING. 
See  Petition. 

APPOINTMENT. 
See  Execution  of  Powbr. 
Power,  2,  3,  4. 

ASSENT. 

Upon  assenting  to  a  specific  bequest 

given  to  them  in  trust,  executors 

forthwith  become  trustees.     Dix 

V.  Burford.  409 

ASSETS. 
See  Joint  and  Separatb  Assbts. 

Marshallino  Assbts. 
Peioritt,  1. 
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ASSIGNEES. 
See  Purchaser  pendents  Lite. 

ASSIGNMENT. 
See  Chose  in  Action. 

ASSIGNOR  AND  ASSIGNEE. 

See  Chose  in  Action. 

ATTACHMENT. 
See  Notice  or  Motion. 
Pro  Confesso,  3. 

ATTORNEY. 

See  Solicitor. 

Solicitor  and  Client. 
Taxation. 

ATTORNEY-GENERAL. 
The  Attorney-General  has  a  right 
to  see  that  funds  bequeathed  by  a 
British  subject  to  a  charity,  whe- 
ther British  or  foreign,  are  se- 
cured, but  not  to  see  to  the  admi- 
nistration of  a  foreign  charity. 
Jttamey-General  v.  Siurge. 

Page  597 
See  Foreign  Charity. 

AUDITOR. 
See  Contrisvtort,  2, 


BANKRUPT. 
1.  Security  given  by  a  trader 'to  a 
bond  fide  creditor  on  a  bond  fide 
pressure,  set  aside  under  the 
Bankrupt  Act,  the  trader  being 
either  insolvent,  or  in  such  circum- 
stances that  the  enforcement  of  the 
security  would  render  him  insol-  | 


vent,  and  both  parties  having 
actual  or  constructive  notice  of 
the  state  of  his  circumstances. 
Stanger  v.  Wtlkiru.  Page  6^6 
2,  A,,  a  trader,  being  indebted  to  B., 
another  trader,  assigned  to  him 
certain  property  to  secure  it.  A. 
was  either  actually  insolvent  at  the 
time,  or  in  such  circumstances  that 
enforcement  of  the  provisions  of 
the  deed  would  have  stopped  the 
business ;  and  both  A.  and  B.  knew 
that  it  was  only  by  preserving  the 
goodwill  and  by  careful  manage- 
ment that  A,  could  hope  to  pay 
his  debts,  for  which  time  and  the 
forbearance  of  B,  were  necessary. 
A.,  and  probably  B.,  also  knew 
that  the  former  was  insolvent,  ^.'s 
debt,  however,  was  bond  fide,  and 
the  security  was  executed  under 
bond  fide  pressure,  and  contem- 
plated the  continuance  of  the 
business  by  A.  and  his  ultimate 
extrication  from  his  difficulties  by 
the  aid  of  B.  Held,  that  the  as- 
signment came  within  the  words 
of  the  12  &  13  rwt.  c.  106,  s.  67, 
and  could  not  be  supported  against 
the  claims  of  the  assignees  of  A.^ 
who,  soon  after  the  assignment, 
had  become  bankrupt ;  but  it  was 
set  aside,  without  costs  against  B. 
Ibid. 

BANKRUPT  ACT  (12  &  IS  Fict. 

c.  106). 

See  Bankrupt. 

BEQUEST. 
1.  A  bequest  to  the  trustees  of  a 
chapel,  "  towards  the  reduction  of 
u  u  2 
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their  debt  on  that  chapel,"  held  to 
be  payable  to  the  trustees,  though 
the  debt  incurred  in  building  the 
chapel  had  long  before  been  paid 
off,  and  the  only  debt  since  in- 
curred was  one  owing  by  the 
trustees  in  respect  of  the  chapel, 
bat  upon  their  own  individual  re- 
sponsibility. Bunting  v.  Marriott, 
Page  163 
2.  A  testator  bequeathed  leaseholds 
to  trustees,  to  pay  the  rents  to  his 
wife  till  his  son  attained  twenty- 
one,  and  then  to  assign  them  to 
his  son.  The  wife  died  during  the 
minority  of  the  son.  Held,  that 
her  legal  personal  representative 
was  entitled  to  the  rents  until  the 
son  attained  twenty-one.  Laxton 
V.  Eedle.  321 

See  Abatement  of  Legacy. 

Acceleration. 

Children. 

Conversion. 

Election. 

Family. 

Illegitimate  Children. 

Implication. 

Intestacy. 

Legacy  Duty. 

Per  Capita. 

Personal  Representatives,!  • 

Precatory  Trust,  1. 

Vesting. 

Will  and  its  References. 

Younger  Child. 

BILL  OF  DISCOVERY. 

See  Costs,  6. 

BILL  TO  PERPETUATE  TES- 
TIMONY. 

See  Publication  op  Evidence. 


BLENDING  REALTY  WITH 

PERSONALTY. 

Observations    on    the    doctrine  of 

Roberts  v.  Walker,  1   Russell  & 

Mylne,  752.      Bentley  v.  Oldfitld. 

Page  ^25 

BREACH  OF  TRUST. 

1.  Trustees  who  had  improperly 
allowed  perishable  property  to  re- 
main in  specie  and  to  be  enjoyed  by 
the  tenant  for  life,  being  made  liable, 
were  allowed,  by  means  of  an  in- 
quiry, in  the  same  suit,  to  recover 
back  against  the  estate  of  the 
tenant  for  life  the  amount  over- 
paid to  him.     Hood  v.  Clapham. 

90 

2.  A  testator  bequeathed  a  mortgage, 
secured  by  a  conditional  surrender, 
and  which  had  become  absolute, 
to  his  two  executors,  upon  trust  to 
continue  and  hold  it  on  certain 
trusts.  The  executors  assented 
to  the  legacy,  but  did  not  procure 
themselves  to  be  admitted,  and  by 
reason  thereof  one  of  them  was 
enabled  to  receive  the  money  and 
release  the  estate.  The  money 
being  misapplied.  Held  that  the  co- 
executor  had  become  a  trustee  and 
was  liable  for  bis  default.  Dix  y. 
Burford.  409 
See  Specitic  Perpormance,  2, 

Trustee,  1,  S. 


CALL. 
See  Public  Company. 
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CHAPEL. 

See  Bequest,  1. 

CHARGE. 
See  Tenant  for  Life  and  Remain- 
derman, 1. 

CHARGE  ON  REAL  ESTATE. 

1  •  A  testator  gave  his  real  and  per- 
sonal estate  to  trustees,  for  the 
maintenance  of  his  four  children 
until  they  attained  twenty-one. 
As  they  arrived  at  that  age,  re- 
spectively, he  directed  it  to  be 
divided  as  follows : — A  legacy  of 
100/.  to  his  son,  and  his  property 
at  G.  (freehold),  between  his 
daughters.  Held,  on  a  deficiency 
of  personal  estate,  that  the  legacy 
was  not  charged  on  the  real  estate. 
Bentley  v.  Oldfield.  Page  225 

2.  A  direction,  to  raise  legacies  out 
of  the  "  rents  and  profits  *'  of  a 
real  estate,  is  a  charge  on  the 
estate  itself,  and  empowers  the 
trustees  to  raise  the  money  on  it. 
Lord  Londesborough  v.  Sotnerville, 

295 

CHARGE  ON  CORPUS. 

See  Annuity,  S. 

Charge  on  Real  Estate,  2. 

CHARITABLE  TRUSTS*  ACT. 

A  legacy  given  generally  to  an  un- 
endowed charitable  institution, 
supported  in  part  by  voluntary 
contributions,  is  not  within  "  The 
Charitable  Trusts' Act,  1853."  In 
re  Wilsons  mil.  594 

CHARITY. 
1.  Lease  of  charity  property  in  a 


town  for  500  years,  at  a  fixed  rent 
of  6/.,  set  aside,  though  a  large 
expenditure  had  been  made  in  re- 
building and  repairs  on  the  faith 
of  the  lease.  Attorney-General  v. 
Davey.  Page  521 

2.  Held,  that  in  such  a  case  the 
Statute  of  Limitations  (3  &  4  WUL 
4,  c.  %7)  was  inapplicable.     Ibid. 

3.  As  to  the  period  from  which  an 
account  of  rents  is  directed  in 
setting  aside  a  charity  lease.   Ibid, 

4.  An  order  was  made  in  a  suit,  that 
the  Master  of  a  charity  should  be 
at  liberty  to  let  a  farm  to  the  old 
tenant  for  twenty-one  years  at  a 
rent  of  800/.  a  year.  After  the 
lease  had  been  approved  of,  but 
before  it  had  been  executed  by 
the  Master,  an  offer  was  made  of 
an  increased  rent  of  220/.,  but  the 
tenant,  in  the  meanwhile,  had  laid 
out  a  very  large  sum  in  artificial 
manures  for  the  farm.  The  Court 
held,  that  the  offer  of  so  great  an 
increase  of  rent  could  not  be  re- 
fused, but  that  the  old  tenant  was 
entitled  to  an  allowance  for  his 
outlay.  The  Attorney -General  v. 
Pretyman,  538 
See  Attorney-General. 

Charitable  Trusts'  Act. 

Conversion. 

Foreign  Charity. 

Lasting  Improvements. 

Mortmain. 

School. 

Trustee,  5. 

CHILDREN. 

A  testator  gave  a  fund  to  his  wife 
for  life,  with  a  power  to  her  to 
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appoint  it  by  will  amongst  *^  A., 
B.  and  C,  and  their  respective 
children,'*  and  in  default  of  ap- 
pointment, he  directed  "  the  same 
at  his  wife's  death  to  go  amongst 
all  the  said  children  equally." 
The  wife  made  no  appointment. 
Held,  first,  that  the  children  alone 
took  to  the  exclusion  of  their  pa- 
rents ;  secondly,  that  they  took 
per  capita;  and  thirdly,  that  the 
fund  vested  in  the  children  living 
at  the  death  of  the  testator,  sub- 
ject to  its  being  either  divested 
by  the  exercise  of  the  power,  or 
by  the  birth  of  other  children  be- 
fore the  death  of  the  tenant  for 
life.    PattUon  v.  Pattison. 

Page  638 
See  Family. 

Illeoitimate  Children. 

Substitution. 

CHOSE  IN  ACTION. 

In  the  case  of  a  chose  in  action  which 
is  not  assignable  at  law,  the  trans- 
feree, taking  only  an  equitable  in- 
terest, can  obtain  no  greater  bene- 
fit in  it  than  the  transferror  him- 
self possessed.     Clack  v.  Holland. 

262 

COMPANY. 

^S'ee  Public  Company. 

COMPOSITION  DEED. 
See  Creditors*  Deed. 

CONFIDENTIAL  COMMUNI- 
CATION. 

1.  Communications  between  a  per- 
son and  his  legal  adviser,  who  had 
been  a  solicitor,  but  at  the  time  of 


the  communications  had,  without 
his  knowledge,  ceased  to  practise, 
are  privileged.  Calley  v.  Richards. 
Page  401 
.  The  communications  had  refer- 
ence to  the  validity  of  a  will,  and 
passed  between  the  Plaintiff  and 
his  legal  adviser  between  the  date 
of  the  will  and  the  death  of  the 
testator.  It  was  objected  that 
they  could  not  have  taken  place  m 
contemplation  of  a  suit  respecting 
the  validity  of  the  will,  and  were 
therefore  not  protected.  Held, 
that  this  did  not  take  them  out  of 
the  rule.    Ibid. 

CONFIRMATION. 
See  Feme  Covert. 

CONFLICT  OF  LAWS. 
See  Foreign  Law. 

CONSTRUCTION. 

See  Contract. 
Covenant. 
Covenant  to  settle. 
Deed,  1. 
Discretion. 
Election. 

Estate  pur  autre  Vie. 
Execution  op  Power. 
Fishery. 
Forfeiture. 
Marriage  Articles. 
Mortgage. 
Power. 
Powers    of    Advancement 

AND  Maintenance. 
Precatory  Trust. 
Public  Company. 
Vested  Interest. 
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WiiRD  OF  Court,  2. 

Will  and  the  References. 

CONTEMPT. 
See  Four-Dat  Order. 
Pro  C0KFE880,  3, 

CONTINGENCY. 
See  Vested  Interest. 
Vesting. 

CONTRACT. 
B.  agreed  to  sell  her  estate^  and  raise 
1,000/.  for  A.*s  use,  and  pay  off 
two  mortgages  on  his  estate.  In 
consideration  of  which.  A,  agreed 
to  pay  B.  interest  for  life,  and  to 
settle  his  own  estate  on  his  wife 
(B.'s  daughter)  and  their  children. 
The  1 ,000/.  was  raised  on  a  mort- 
gage of  B.'s  estate,  and  the  joint 
and  several  covenant  of  A.  and 
B.  Seventeen  years  elapsed,  with- 
out any  further  steps  being  taken 
to  carry  the  agreement  into  effect, 
and  A»  died.  Held,  that  the 
agreement  must  be  considered 
abandoned,  and  that  it  could  not 
be  enforced.  Cubitt  v.  Blake. 

Page  454 
See  Specific  Performance. 

CONTRIBUTORY. 
1 .  A  Director  of  a  company  is  in  a 
very  different  position  from  that  of 
an  ordinary  shareholder,  for  having 
the  means  of  seeing  that  all  the 
formalities  of  transfer  required  by 
the  constitution  of  the  company 
are  complied  with,  he  is  bound,  in 
transferring  his  own  shares,  to  see 
to  the  regularity  of  the  transfer; 


if  he  neglect  to  do  so,  and  there 
be  a  want  of  formality  therein,  he 
remains  a  contributory.  In  re 
Newcastle-upon-Tyne  Marine  In- 
surance Company f  Ex  parte  Brown, 
Page  97 
2.  A  company,  being  in  an  unpros- 
perous  condition,  its  operations, 
accounts,  audits,  dividends,  &c., 
being  suspended,  and  its  shares 
worthless,  the  auditor  sold  his 
shares  to  the  managing  Director, 
and  gave  notice,  and  the  transfer 
was  entered  in  the  minute-book  as 
approved  by  the  Directors.  The 
transfer  was,  in  fact,  informal. 
The  Court,  doubting  the  bona  fides 
of  the  transaction,  and  seeing  that 
proper  steps  had  not  been  taken 
to  ascertain  that  all  the  necessary 
formalities  had  been  complied  with. 
Held,  that  the  auditor  was  still  a 
contributory.  In  re  Newcastle'^ 
upon-Tyne  Marine  Insurance  Com^ 
pany,  Ex  parte  Henderson.       107 

CONVERSION. 

A  testator  devised  his  real  estate  to 
trustees  to  sell,  whenever  it  should 
appear  to  them  advantageous.  He 
directed  annuities  to  be  paid  to 
charities  out  of  his  personal  estate 
until  his  real  estate  should  be  sold, 
when  he  gave  the  produce  to  cha- 
rities. But  if  the  charity  bequesu 
should  be  defeated,  he  gave  the 
principal  money  to  the  Plaintiffs. 
No  sale  of  the  realty  took  place, 
the  infant  Plaintiffs  having  (under 
the  Chief  Clerk's  certi6cate  find- 
ing it  for  their  benefit)  elected  to 
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take  the  land  in  lieu  of  the  pro- 
duce.  Held,  that  the  real  estate 
must  be  considered  as  converted 
from  the  death  of  the  testator, 
from  which  time  the  Plaintiffs 
were  entitled  to  the  rents;  and, 
secondly,  that  the  charity  annui- 
ties ceased  to  be  charges  on  the 
personal  estate  from  the  date  of 
the  Chief  Clerk's  certificate.  Ro- 
binson V.  Robinson,  Page  494 
See  Breach  of  Trust,  1. 
Perishable  Property. 

COPYHOLDS. 

See  Breach  op  Trust,  2, 

CORPUS  AND  INCOME. 

^     See  Annuity,  3. 

Charge  on  Real  Estate,  2. 

COST-BOOK  SYSTEM. 

1.  In  the  absence  of  express  stipula- 
tion, the  shares  of  a  co-adventurer 
in  a  mining  concern,  conducted  on 
the  cost-book  system,  cannot  be 
forfeited  for  non-payment  of  the 
calls.     Hart  v.  Clarke.  349 

2.  The  lease  of  a  mine  was  taken  by 
three  persons,  who  agreed  to  work 
it  on  the  cost-book  system^  The 
Plaintiff,  one  of  them,  made  de- 
fault in  paying  his  calls,  and  there- 
upon the  others  purported  to  for- 
feit his  shares,  and  they  dissolved 
the  partnership,  and  the  mining 
operations  were  thenceforward  pro- 
secuted without  any  contribution 
or  assistance  from  the  Plaintiff. 
About  a  year  after,  there  being 
rumours  of  success,  the  Plaintiff 
claimed  to  be  a  partner,  and  three 


and  a  quarter  years  after  the  ex- 
clusion he  filed  a  bill  to  obtain  a 
share  of  the  property.  The  for- 
feiture being  held  ineffectual,  but 
the  dissolution  valid,  the  Master 
of  the  Rolls  was  of  opinion,  that, 
having  regard  to  the  speculative 
nature  of  mining  operations,  the 
Plaintiff  was  not  entitled  to  a  share 
of  the  profits  as  a  continuing  part- 
ner, but  only  to  his  share  of  the 
assets  at  the  dissolution,  and  to 
the  profits  subsequently  attribut- 
able to  its  employment  in  the  con- 
cern. The  Lords  Justices  took  a 
different  view  of  the  Plaintiff's 
rights.     Hart  y.  Clarke.  Page  349 

COSTS. 

1.  Two  Counsel  having  been  in- 
structed by  the  Respondents  on 
a  motion,  42«.  costs  were  sum- 
marily given.  Yearsley  v.  Years- 
ley.  1 

2.  As  to  what  expenses  relating  to 
real  estate  are  properly  payable 
out  of  a  fund  set  apart  to  pay, 
amongst  other  things,  the  '*  ex- 
penses of  executing  the  trusts  of 
the  will.'*  Lord  Brougham  v.  Lord 
W.Poulett.  119 

3.  The  costs  of  payment  out  of 
Court  of  money  paid  in,  under  the 
67th  section  of  the  stat.  4  Geo»  i, 
c.  64  (Gaol  Act),  being  the  pur- 
chase-money of  lands  taken  by 
justices  of  the  peace  under  the 
45th  and  46th  sections  of  the  same 
act,  were  ordered  to  be  paid  by 
the  corporation  of  a  borough,  who, 
under  the  Municipal  Corporation 
Act,  represented  the  justices  by 
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whom  the  lands  were  taken.     In 
re  Justices  of  Coventry.     Page  158 

4.  A  party  who,  from  the  heading  of 
the  account,  was  properly  served 
with  a  petition,  but  whose  appear- 
ance was  unnecessary,  refused  his 
costs.     Ibid, 

5.  According  to  the  recent  practice, 
the  Court  disapproves  of  the  ap- 
pearance of  parties  on  the  hearing 
of  a  petition,  though  served,  where 
their  appearance  is  unnecessary, 
and  their  costs  will  be  disallowed. 
Day  Y.  Croft,  518 

6.  On  reforming  a  lease,  no  costs 
were  given  to  the  Plaintiff,  lessor, 
because  the  suit  had  been  occa- 
sioned by  his  error  in  not  having 
the  lease  properly  prepared.  Mur- 
ray V.  Parker.  305 

7.  Where  the  Defendant  to  a  bill  of 
discovery  in  aid  of  proceedings  at 
law  raises  an  unsuccessful  opposi- 
tion to  a  motion  for  an  injunction 
to  stay  proceedings  at  law,  he  will 
be  ordered  to  pay  the  costs  of  the 
motion,  though  he  gets  the  general 
costs  of  the  suit.  Lovell  v.  Gal- 
loway, 6iS 
See  Devise. 

Expenses  of  Execution  of 

Trusts. 
Four-day  Order. 
Jurisdiction. 
Lasting  Improvements. 
Notice  of  Motion. 
Solicitor  and  Client. 
Taxation. 
Trustees,  5. 

COVENANT. 
A  voluntary  covenant  by  a  party  to 


pay  a  sum  of  money  to  persons 
therein  mentioned,  either  in  hts 
lifetime  or  in  a  certain  time  after 
his  decease,  is  a  valid  covenant, 
and  creates  a  valid  debt,  though 
the  deed  was  kept  in  the  cove- 
nantor's possession  till  his  death, 
and  its  execution  was  unknown  to 
the  covenantees  or  cestuis  que 
trust,     Alexander  v.  Brame, 

Page  436 
See  Mortmain,  2,  3. 

COVENANT  TO  SETTLE. 
A  marriage  settlement  recited  an 
agreement  that  the  future  pro- 
perty of  the  wife  should  be  settled, 
but  the  covenant  to  settle  was  on 
the  part  of  the  husband  alone,  to 
execute  all  ^lecessary  deeds,  as 
that  such  property  should  (so  far 
as  he  was  concerned)  be  vested  in 
the  trustees,  on  the  trusts  of  the 
settlement.  Held,  that  property 
afterwards  given  to  the  separate 
use  of  the  wife  was  not  liable  to 
be  settled.  Hammond  v.  Ham- 
mond, 29 

CREDITORS'  DEED. 

Though  a  creditor,  who  is  pre- 
vented, by  accident,  signing  a 
composition  deed  within  the  period 
specially  appointed  for  that  pur- 
pose, may  obtain  equitable  relief, 
yet  it  will  not  be  extended  to  one 
who  has  delayed  making  his  claim, 
and  has  set  up  a  title  adverse  to 
the  deed.     Watson  v.  Knight.   369 

CROSS  EXAMINATION. 
A    motion    for    an   injunction    was 
ordered  to  stand  over,  with  liberty 
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to  bring  an  action.  Held,  that  a 
witness  who  had  made  an  affidavit 
on  the  occasion,  might,  after- 
wards, and  before  the  trial,  be 
cross-examined  under  the  15  & 
16  VkL  c.  86,  8.  40.  Uoyd  ▼. 
WkUi^.  Page  57 

CROSS-REMAINDERS. 
When  cross -remainders  between 
persons  are  expressly  limited  by 
a  will  to  take  effect  in  a  given 
event,  the  Court  will  not  imply 
cross-remainders,  between  the  same 
persons  in  a  different  event.  Rab-^ 
beth  r.  Squire.  (No.  2.)  77 

CUMULATIVE  LEGACY. 
A  testator  bequeathed  to  his  daugh- 
ter A.  1,000/.  and  100  banking 
shares,  and  to  his  daughter  B. 
5,000/.  and  100  shares.  By  a 
codicil  he  revoked  both  gifts  to  J. 
and  bequeathed  to  her  500/.  and 
*WAe"  100  shares  specified  in  his 
will.  But  as  to  B,  he  revoked 
the  9,000/.  only,  and  gave  to  her 
1,500/.  and  100  shares.  Held, 
that  B.  was  entitled  to  200  shares, 
the  legacies  being  cumulative. 
LohUy  V.  Stocks.  392 

CY  PRES. 
See  Rekotbness. 


DEATH. 
See  SuavivoESHir. 

DEBT. 
Trust  funds  were  lent  to  A»  B.  (the 
tenant  for  life),  with  the  assent  of 


his  wife  and  children,  who  were 
entitled  in  remainder.  A.  B. 
secured  the  repayment  to  the  trus- 
tees by  a  life  policy  and  a  charge 
on  his  living.  The  trustees,  for 
seventeen  years,  with  the  assent 
and  concurrence  of  A.  B.^  paid 
over  the  surplus  proceeds  of  the 
living  toA.B.'s  family,  from  whom 
he  was  living  separate.  '  Held, 
that  the  debt  was  not  thereby 
satisfied.    Clack  y.HMmd. 

Page  262 
See  Beqcist,  1. 

DEBTOR  AND  CREDITOR. 
See  CatniTORs'  Dbbd. 

DECLARATION. 
See  DxcRBS,  1. 

Pbacticb  IV  CaAMBBas,  2. 

DECLARATION  OF  TRUST. 

1.  Where  lands  are  held  in  trust, 
the  declaration  of  trust,  required 
by  the  7th  section  of  the  Statute 
of  Frauds  to  be  signed  "  by  the 
party  who  is,  by  law,  enabled  to 
declare  such  trust,"  must  be  signed 
by  the  beneficial  owner,  and  not 
by  the  trustee  who  has  the  legal 
estate.     Tiemey  v.  Wood.         330 

2.  The  legal  fee  in  lands  was 
vested  in  A.^  in  trust  for  B. 
B.  signed  a  document  addressed 
to  A.,  directing  that  the  lands  and 
other  property  should,  after  his 
death,  be  held  for  the  benefit  of 
certain  persons.  The  document 
was  not  attested.  Held,  that  this 
was  an  effectual  declaration  of 
trust,  within  the  7th  section  of  the 
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Statute  of  Frauds,  by  the  benefi- 
cial owner,  and  not  a  testamentary 
instrument.  Ticmey  y.  Wood, 

Page  330 
See  Decree. 

DECREE. 
To  save  expense,  the  Court  de- 
clared the  construction  of  execu- 
tory marriage  articles,  instead  of 
directing  a  settlement  to  be  exe- 
cuted in  conformity  therewith. 
Byam  v.  Byatn*  bS 

See  MOKTQAQE. 

DEED. 
Where  the  recital  and  the  operative 
part  of  a  deed  are  at  variance,  the 
latter  must  be  acted  on  until  the 
deed  has  been  reformed.  In  a 
suit  to  reform  the  instrument,  the 
Court  would  be  enabled,  from  the 
circumstances,  to  judge  which  was 
erroneous.  Hammond  v.  Ham' 
mond.  29 

See  Estate  pur  autre  Vie. 

Marriage  Articles. 

Power,  1,  4. 

Powers    of     Advamcembmt 
AMD  Maintenance. 

Vested  Interest. 

DEFAULT  OF  APPOINTMENT. 

See  Children. 
Per  Capita,  2. 
Vesting,  3. 

DEFICIENCY  OF  ASSETS. 
See  Abatement  of  Legacy. 

DEMURRER. 
A  bill,  filed  by  a  husband  against  his 
wife  and  A.  B,  (a  trustee),  alleged, 
that  the  husband's  money  had  been 


invested  by  his  wife  in  real  estate, 
which  had  been  conveyed  to  A.  B. 
for  her  separate  use.  It  alleged, 
that  the  wife  asserted,  that  the 
property  had  been  purchased  out 
of  her  separate  estate,  and  that 
A.  B.  was  a  trustee  for  her ;  and 
it  prayed,  that  A.  B,  might  be  de- 
clared a  trostee  for  the  Plaintiff. 
To  this  bill  a  general  demurrer  of 
the  wife  was  allowed.  Earl  v. 
Ferris.  Page  76 

DEPOSITION. 
The  omission  by  an  Examiner  to 
sign  his  name  to  the  depositions  of 
a  witness,  taken  by  him  and  re- 
turned to  the  Record  and  Writ 
Clerk's  OfBce,  is  not  such  an  irre- 
gularity as  to  prevent  the  Court 
from  directing  them  to  be  filed  on 
terms;  but  where,  in  a  suit  at 
issue  before  the  new  practice  came 
into  operation,  a  special  Examiner 
had  been  appointed  by  order  of 
the  Court,  but  no  commission  had 
been  issued  according  to  the  old 
practice,  and  witnesses  were  ex- 
amined upon  interrogatories  and 
not  orally,  and  there  having  been 
great  delay,  the  Court  refused  to 
order  the  depositions  to  be  filed. 
Stephens  v.  Wanklin.  Stephens  v. 
Salway.  585 

'     DESCENDANTS. 
See  Personal  Representatives,  2. 

DEVISE. 
The  owner  of  an  estate,  after  having 
devised  it  to  an  infant,  agreed. 
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under  compulsion,  to  sell  a  portion 
of  it  to  a  railway  company.  The 
owner  having  died  before  the  com- 
pletion of  the  purchase,  without 
having  altered  his  will.  Held, 
that  his  executors,  and  not  the 
devisee,  were  entitled  to  the  pur- 
chase-money and  to  the  compen- 
sation for  severance ;  and  second- 
ly, that  the  railway  company  was 
bound  to  pay  the  costs  of  the  in- 
fant devisee.  -  In  re  The  Man- 
Chester  and  Southport  Railway  Com- 
pany. Page  365 
See  Estate. 

Fee  Simple. 

Issue  construed  Children. 

Real  Estate. 

Vesting,  1. 

Will  and  the  References. 

DIRECTION  TO  SETTLE. 
See  Remoteness. 

DIRECTORS. 

See  Contributory. 
Public  Company. 

DISCOVERY. 
See  Confidential    Communica- 
tion. 
Costs,  7. 

DISCRETION. 
By  marriage  articles,  a  wife  was 
authorized  to  divert  the  trust  funds 
for  the  benefit  of  herself  or  chil- 
dren, provided  the  diversion  be 
acceded  to  by  the  trustees.  Held, 
that  the  trustees  had  a  discretion 
to  consent  or  not,  that  it  must  be 
bond  fide  exercised,  and  to  justify 


their  assent,  the  purpose  for  which 
the  money  was  to  be  applied  must, 
in  their  judgment,  appear  to  be 
really  for  the  benefit  of  the  wife 
or  children.     Byam  v.  Byam. 

Page  58 
See  Precatory  Trust. 

DISCRETIONARY  TRUST. 
See  Precatory  Trust,  1. 

DOMICIL. 

Where  it  is  sought  to  have  funds 
belonging  to  a  domiciled  Scotch 
feme  coverte  paid  out  of  Court, 
and  any  Scotch  settlement  exists, 
the  Court  requires  the  testimony 
of  a  Scotch  advocate  to  show  that 
it  does  not  affect  the  fund.  In  re 
Todd,  Shand  v.  Kidd.  58^ 

See  Foreign  Law. 

DRAWING  UP  ORDER. 
A  notice  to  draw  up  an  order  served 
one  day  for  the  next  is  regular. 
In  re  Christmas,  519 

DROWNING. 

See  Survivorship. 


ELDEST  CHILD. 

See  Younger  Child. 

ELECTION. 
A  sum  of  10,000^.  consols  was  held 
in  trust  for  two  sisters  for  life, 
and  after  their  deaths,  two-thirds 
of  the  capital,  in  trust  for  their 
brother,  and  one-third  in  trust  for 
the  two  sisters.  The  brother  be- 
queathed "  the  whole  of  his  pro* 
perty"  to  trustees,  as  to  part  upon 
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certain  trusts  for  his  sisters,  and 
he  afterwards  bequeathed  **  the 
property,  including  the  10,000/. 
trust  money,"  to  other  parties. 
Held,  that  the  sisters  must  be  put 
to  their  election  between  the  in- 
terests taken  by  them  under  the 
will  and  their  interest  in  the 
10,000/.     Sfvan  v.  Holmes. 

Page  471 

ENJOYMENT  IN  SPECIE. 
See  Perishable  Property. 

•      EQUITABLE  INTEREST. 
See  Priority,  2. 

EQUITABLE  RELIEF. 

See  Mortgagor  and  Mortgagee. 

EQUITY. 

See  Priority,  ?. 

ESTATE  FOR  LIFE. 

1.  A  testator,  in  the  first  instance,  (as 
was  held,)  devised  freeholds  to  his 
three  daughters  equally,  in  fee,  and 
he  further  willed  the  several  shares 
to  his  three  daughters  as  before 
mentioned,  to  have  the  interest  for 
their  use  during  their  natural  lives, 
and  afterwards  devised  equally 
amongst  their  children,  and,  for 
want  of  children,  to  go  to  their 
husbands,  if  living.  Held,  that 
the  daughters  took  an  estate  for 
life,  and  in  default  of  children, 
their  husbands,  if  living,  took  the 
fee.    Bentley  v.  Oldfeld.  225 

2,  A  gift  of  real  and  personal  estate 
to  trustees,  upon  trust  as  to  one- 
fifth  for  each  of  the  testator's  five 
children  for  life,  and  after  his  or 


her  decease,  for  his  or  her  chil- 
dren, which  he  or  she  should  leave 
at  his  or  her  decease :  and  if  he  or 
she  should  leave  none,  in  trust  for 
the  other  children  for  life,  and  after 
the  death  of  all  the  children,  in 
trust,  as  to  the  corpus,  for  all  the 
grandchildren  of  the  testator  per 
capita.  One  child  died  leaving  a 
child  who  died  before  the  last  of 
the  testator's  children.  Held,  such 
child  took  an  estate  for  his  own 
life  only,  that  that  one-fifth  was 
undisposed  of  until  the  death  of 
the  surviving  child,  and  that  cross- 
remainders  were  not,  in  the  event 
which  had  happened,  to  be  im- 
plied. Rabbeth  v.  Squire,  (No.  2.) 
Page  77 
S,  A  testator,  seised  of  property  in 
fee,  devised  it  (by  description), 
with  all  outbuildings,  &c«  "  ac- 
cording to  the  tenor  of  the  tes- 
tator's deeds,"  without  any  super- 
added words  of  inheritance.  The 
Statutes  of  Wills  being  inappli- 
cable, Held,  that  the  devisees  took 
life  estates  only.    Sturgis  v.  Dunn, 

135 
4.  A  testator  devised  freeholds  in 
terms  which  gave  life  estates  to 
his  children  equally,  and  unto  the 
children  of  such  children  as  might 
be  dead,  who  were  to  take  their 
parents'  share  only.  Held,  that 
the  life  estates  of  the  children 
were  not  enlarged  by  the  sub- 
stituted gift.  Ibid. 
See  Estate  Tail. 

Fee  Simple. 

Implication. 

Leaseholds. 
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ESTATE  PUR  AUTRE  VIE. 

1.  Estate,  limited  by  deed^  to  trus- 
tees and  their  heirs,  to  preserve, 
&c.,  construed  an  estate  pw  autre 
ote,  to  effect  the  general  intention 
of  the  deed.  Beaumont  ▼.  The 
Marquii  of  SalUbuty,       Page  1 98 

2.  An  estate  was  limited  to  trustees 
**  and  their  heiri,*'  to  preserve  con- 
tingent remainders,  and  it  was  sub- 
sequently, and  aAer  another  life 
estate,  limited  to  the  same  trus- 
tees for  500  years  to  raise  por- 
tions. It  was  held,  having  regard 
to  the  clear  intention,  that  the  es- 
tate to  the  trustees  <<and  their 
heirs*'  must  be  controlled,  and 
that  they  took  an  estate  pur  autre 
vie,  so  as  to  give  effect  to  the  term 
of  500  years.     Ibid. 

See  Issue  construed  Children,  2. 

ESTATE  TAIL. 
An  estate,  vested  in  a  trustee  in  fee, 
was  directed  to  be  held  by  him  for 
%  feme  soU  for  life,  independent 
of  any  husband,  and  in  case  she 
should  leave  issue,  ''  the  property 
shall  pass  to  such  issue  as  she  may 
direct,''  with  a  gift  over  "  in  case 
she  should  die  without  issue." 
Held,  that  she  took  an  estate  tail. 
Ttemey  v.  Wood.  S30 

See  Lands  Clauses  Consolida- 
tion Act  (8  &  9  Vict.  c.  18). 

EVIDENCE. 

1.  A  guardian  is  not  disabled  from 
being  a  witness  to  the  execution 
of  the  deed  by  which  he  is  ap- 
pointed.   Morgan  v.  HatchelL     86 

2.  Whether  by  the  stat.  12  Car.  2, 


c.  24,  8.  8,  a  witness  to  a  deed  ap- 
pointing a  guardian  is  necessary  ? 
Quaere.    Morgan  v.  HatchelL 

Pi«ed30 
See  Cross-Ex aminatioh,  1. 
Deposition. 

DoMICIL. 

Payment  out  of  Court,  2. 

Pedigree. 

Publication  o?  Evidence. 

Survivorship. 

EXECUTION  OF  POWER. 
A  tenant  for  life  had  a  power  to  ap- 
point to  children.  By  a  post- 
nuptial settlement,  to  which  his 
married  daughter  and  her  husband 
were  parties,  he  appointed  the  re- 
versionary interest  of  stocks  to 
the  daughter  and  her  husband  and 
children.  Held,  that  the  appoint- 
ment to  the  husband  and  grand- 
children was  valid.  Re  Gossefs 
Settlement.  529 

EXECUTOR. 
See  Assent. 

Expenses  of   Execution  of 

Trusts. 
Personal  Representatives. 
Trustee,  2,  4. 

EXECUTORY  TRUST. 
See  Remoteness. 

EXPENSES  OF  EXECUTION 
OF  TRUSTS. 

A  testator  declared  trusts  relating  to 
his  real  and  personal  estate,  and 
gave  his  personal  estate  to  trus- 
tees, in  trust  to  set  apart  and  in- 
vest a  sufficient  fund  to  pay  his 
debts,  legacies,  funeral  expenses. 
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expenses  of  proving  bis  will  **and 
the  execution  of  the  trusts  thereof" 
Held,  that  the  "expenses  in  the 
execution  of  the  trusts  of  the  will" 
were  limited  to  those  properly 
payable  by  the  executors,  in  their 
character  of  executors  alone,  and 
therefore  that  the  costs  of  execut- 
ing the  trusts  of  the  various  real 
estates  fell  on  the  cestuis  que  trust. 
Lord  Brougham  v.  Lord  fVilUam 
Poulett.  Page  119 


FAMILY. 

1.  The  primary  meaning  of  the  word 
"  family"  is  "  children,"  and  there 
must  be  some  circumstance,  either 
in  the  will  or  in  the  situation  of 
the  parties,  to  prevent  that  con- 
struction.    In  re  Terrifs  Will, 

580 

2.  Legacies  were  given  to  A,  and  B., 
and  in  case  they  sbould  prede- 
cease the  testatrix,  "  to  their  re- 
spective families."  A.  having  died 
before  the  testatrix,  Held,  that  her 
children  alone  took  under  the  word 
"famUy."    Ihid, 

FEE  SIMPLE. 
Devise  of  '*  my  property  in  houses, 
&c.  at  G.,"  held   (independently 
of  the  Wills  Act)  to  pass  the  fee. 
Bentley  v.  Oldfield.  225 

See  Estate  for  Life. 
Estate  pur  autre  Vie. 
Estate  Tail. 

FEME  COVERT. 
A  married  woman,  by  her  will,  ap- 


pointed and  devised  certain  pro- 
perty and  all  other  "  heredita- 
ments (if  any)  which  she  had  any 
power  to  appoint  or  devise."  Af- 
terwards^ when  a  widow,  she  by 
codicil  confirmed  the  will.  Held, 
that  the  will,  as  confirmed,  only 
passed  such  hereditaments  as  were 
subject  to  her  power.  De  Hour- 
melin  v.  Sheldon,  Page  389 


FISHERY. 
Held,  upon  the  construction  of  the 
"  Public  Health  Act,  1848,"  that 
a  Local  Board  of  Health  were  not 
authorized,  without  consent,  in 
making  a  sewer  into  a  river  where 
the  Plaintiffs  were  owners  of  a 
several  fishery.     Oldaker  v.  Hunt, 

485 


FORECLOSURE. 

See  Purchaser  pendente  lite. 

FOREIGN  CHARITY. 
A  testatrix,  who  had  established  a 
school  at  Genoa^  by  her  will  di- 
rected 1,000/.  to  be  paid  to  /.  /., 
the  consular  chaplain  there,  for  its 
support.  /.  /.  being  dead,  the 
legacy  was,  after  an  inquiry,  or- 
dered to  be  carried  to  a  separate 
account,  and  the  dividends  paid 
to  the  consular  chaplain  for  the 
time  being,  he  rendering  period- 
ically an  account  to  the  Judge  at 
chambers  and  to  the  Attorney- 
General  of  its  application.  At^ 
tomey-Oeneral  v.  Sturge,  697 

See  Attorney-General. 
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FOREIGN  LAW. 

Incompetency  of  the  Courts  in  France 

to  modify  the  legal  conditions  of 

marriage  of  English  subjects  there 

resident.  Hope  v.  Hope.  Page  239 

FORFEITURE. 

1.  Construction  of  a  clause  of  for- 
feiture of  the  interest  of  a  hus- 
band, on  his  doing  or  attempting 
to  do  any  act  whereby  the  wife 
should  be  prevented  executing  a 
power,  or  the  property  be  pre- 
vented devolving  on  her  heirs. 
IVade  V.  Hopkimon*  613 

2.  By  a  settlement  the  husband  and 
wife  had  a  joint  power  of  appoint- 
ment over  part  of  the  property  in 
favour  of  the  children  ;  the  wife 
had  in  one  event  a  general  power 
to  appoint  by  deed  or  will,  and  in 
another  event  by  will  only  over 
the  other  part.  The  ultimate  re- 
mainder, in  default  of  issue,  &c., 
was  to  the  wife's  heir  and  next  of 
kin.  The  deed  contained  a  pro- 
viso of  forfeiture  of  the  husband's 
interest,  in  case  he  should  do  or 
"attempt"  to  do  any  act,  which 
would  prevent  or  hinder  the  wife 
executing  her  powers,  or  prevent 
the  property  devolving  on  her 
heir,  &c.  The  husband  and  wife 
appointed  a  part  of  the  fund  nomi- 
nally to  a  child,  but  really  for  the 
husband's  benefit,  which  was  set 
aside.  Held,  that  the  husband's 
interest  had  not  been  thereby  for- 
feited, and  that  the  proviso  pointed 
to  the  separate  power  of  the  wife 
and  not  to  the  joint  power  of  hus- 


band and  wife.     fVade  v.  Hophm- 
son.  Page  613 

See  Cost-Book  System. 

Mortgagor  ahd  Mortoagie. 

FOUR-DAY  ORDER. 
Costs  are  not  given  on  granting  the 
four-day  order.    In  re  Christwuu, 

519 

FRAUDULENT  PREFERENCE. 
See  Bankrupt. 

FRENCH  LAW. 
See  Foreign  Law. 


GIFT  OVER. 
Bequest  of  the  interest  of  one  pro- 
perty to  two  sisters,  and  of  ano- 
ther property  to  a  female  cousin, 
and  **  in  case  of  the  death  of  the 
above  three  females"  over.  Held, 
that  the  gift  over  took  effect  as 
each  fund  was  liberated  by  the 
death  of  the  tenants  for  life  thereof 
respectively.  Swan  y.  Holmes.  471 

GRANDCHILD. 
See  Issue  construed  Children. 
Loco  Parentis. 

GRANT. 

See  Waste. 

GUARDIAN. 
See  Evidence. 


HEIR. 
See  Will,  «. 
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HUSBAND  AND  WIFE, 

1.  A  wife  can  only  be  made  a  [Murty 
to  a  suit  instituted  by  her  husband 
in  respect  of  her  separate  estate ; 
and  the  husband,  by  making  her  a 
party,  in  fact  admits  it  to  be  her 
separate  estate.    Earl  v.  Ferris. 

Page  67 

2.  A  sura  of  462L  stock,  to  which  a 
married  woman,  the  wife  of  an  in- 
solvent, was  entitled  in  remainder 
in  her  own  right  at  the  time  of  the 
insolvency,  having  fallen  into  pos- 
session, a  settlement  of  the  whole 
sum,  after  payment  of  costs^  was 
directed  to  be  made  for  the  bene- 
fit of  the  wife  and  children,  against 
a  purchaser  from  the  official  as- 
signee of  the  husband.  Francis 
V.  Brooking.  347 
See  Covenant  to  settle. 

Demurrer. 

DOHICIL.    ' 

Execution  of  Power. 

Feme  Coverte. 

Forfeiture. 

Payment  out  of  Court,  2,  9. 

Survivorship. 


ILLEGITIMATE  CHILDREN. 
A  natural  daughter,  being  included 
by  description  in  a  prior  class  of 
daughters,  was  held  entitled  to 
take  with  legitimate  daughters, 
under  a  subsequent  general  gift 
to  "my  daughters."  Worts  v. 
Cubitt.  421 

VOL.  XIX. 


IMPLICATION. 
A  testator  having  three  species  of 
property,  viz.  his  own  property, 
property  derived  from  his  wife, 
and  a  reversion  in  10,000/.  con- 
sols, bequeathed  his  own  property 
to  his  two  sisters  with  benefit  of 
survivorship^  his  wife's  property 
to  his  cousin  Margaret^  and  he 
proceeded  thus : — "  In  case  of  the 
death  of  the  above  three  females, 
the  interest  to  be  divided  amongst 
my  cousins  [naming  four]  for  their 
lives,"  and  the  property,  including 
the  10,000/.  trust  money,  "  to  de- 
volve" to  the  children  of  three  of 
those  cousins  [naming  them]  in 
equal  proportions.  Held,  that 
Margaret  was  not,  by  implication 
or  otherwise,  entitled  to  more  than 
the  wife's  property.  Held,  also,  that 
the  four  cousins  took  life  interests 
in  the  trust  fund,  as  tenants  in 
common,  and  that  on  the  deaths  of 
each,  their  shares,  then  set  free, 
went  over  to  the  children  of  the 
three  cousins  per  cajnta  and  not 
per  stirpes.    Swan  v.  Holmes. 

Page  471 
See  Marriaob  Articles. 

Policy,  5,  6. 

Tenancy  in  Common. 

INCOME. 
See  Annuity,  S. 

Charge  on  Real  Estate,  2. 
Tenant  for  Life  and  Re- 
mainderman, 2. 

INFANT. 

1.  There  is  no   principle   enabling 
this  Court  to  bind  the  real  estate 

X  X 
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of  a  married  woman,  in  any  man- 
ner, except  by  those  formalities 
required  by  law,  and  both  prin- 
ciple and  authority  concur  in  show- 
ing, that  this  Court  has  no  authority 
to  alter  the  character  of  the  pro- 
perty of  an  infant,  and  convert 
realty  into  personalty.  Fteld  v. 
Moore,  Page  176 

ft.  The  infants,  who  were  in  their 
mother's  custody,  under  an  agree- 
ment to  restore  them  to  the  father 
on  a  given  day,  which  she  refused 
to  do^  by  their  bill  prayed,  that 
they  might  be  restored  to  their 
father,  to  be  educated  in  England, 
Held,  that  the  Court  had  jurisdic- 
tion to  take  cognizance  of  the  case, 
and  would  interfere  in  the  manner 
most  for  their  benefit,  provided  it 
could  see  the  mode  of  enforcing 
its  order.  Hope  Y.Hope.  fi37 

See  Ward  op  Court. 


INJUNCTION. 

See  Costs,  7. 
Fishery. 
Nuisance. 


INSOLVENCY. 
See  Bankrupt. 

Husband  and  Wife,  2. 


INTEREST. 

The  testator,  by  his  will,  gave  several 
pecuniary  legacies,  and  directed 
them  to  be  paid  within  three 
calendar  months  after  his  decease; 
and  by  a  codicil,  he  directed  that 
two  of  those  legacies,  consisting 


of  80,000/.  each,  should  not  be 
paid  out  of  his  general  personal 
estate,  but  should  be  raised  out  of 
the  rents  and  profits  of  hit  real 
estates  thereby  devised  and  of 
those  to  be  purchased  with  his 
residuary  personal  estate,  and  until 
they  should  be  raised  and  paid,  the 
first  tenant  for  life  was  not  to  be 
entitled  to  the  whole  rents  and 
profits,  but  only  to  a  fixed  annual 
sum  thereout.  Held,  that  interest 
was  payable  on  the  two  legacies 
from  three  months  after  the  death 
of  the  testator.  Lord  Lomdei- 
borough  V.  Somerville.      Page  895 

INTESTACY. 
A  testator  having  three  species  of 
property,  viz.  his  own  property, 
property  derived  from  his  wife, 
and  a  reversion  in  10,000/.  con- 
sols, bequeathed  his  own  property 
to  his  two  sisters  with  benefit  of 
survivorship,  his  wife's  property 
to  his  cousin  Margaret^  and  he 
proceeded  thus  : — "  In  case  of  the 
death  of  the  above  three  females, 
the  interest  to  be  divided  amongst 
my  cousins  [naming  four]  for  their 
lives^"  and  the  property,  including 
the  10,000/.  trust  money,  "to  de- 
volve" to  the  children  of  three  of 
those  cousins  [naming  them]  in 
equal  proportions.  Held,  that 
there  was  no  intestacy  between  the 
death  of  the  surviving  sister  and 
that  of  Margaret,  but  that  the 
different  portions  of  the  property 
went  over,  from  time  to  time,  as 
they  were  liberated  by  the  re- 
spective deaths  of  the  tenants  for 
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life  thereof  respectively.     Swan  v. 
Holmes.  Page  471 

IRREGULARITY, 

See  Deposition. 
Taxation,  2,  5. 

ISSUE. 

See  Issue  construed  Children. 
Substitution. 

ISSUE  CONSTRUED  CHIL- 
DREN. 

1.  The  word  "  issue,"  upon  the  con- 
struction of  the  will,  confined  to 
children,  to  the  exclusion  of  grand- 
childi'en  or  remoter  issue,  it  being 
used  in  connection  with  the  word 
"  parent."     Bradshaw  v.  MelUng, 

417 

2.  The  testator  devised  and  be- 
queathed to  eight  persons,  by 
name,  during  their  respective  lives, 
and  if  any  of  them  should  die 
leaving  issue,  his  share  to  go  to 
**  such  issue  if  more  tlian  one,  and 
if  only  one  to  such  only  child" 
during  the  life  of  the  survivor  of 
the  eight  persons,  and  alter  the 
decease  of  the  survivor,  he  de- 
vised and  bequeathed  to  the  issue 
of  the  eight  persons  then  living, 
and  directed  that  they  should  not 
take  equally,  but  only  their  pa- 
rents' shares.  Held,  that  "  issue" 
meant  children  ;  that  the  children 
of  any  of  the  eight  persons  dying 
took  an  estate  pur  autre  vie  in  their 
parenu'  share  during  the  life  of 
the  survivor  of  the  eight,  and  that 
at  the  death  of  the  survivor  of  the 
eight,  the  children  of  each  then 
living  todk  their  parents'  share, 


to   the  exclusion  of   the  grand- 
children.    Bradshaw  v.  Melling. 
Page  417 


JOINT  AND  SEPARATE 
ASSETS. 

1.  The  distinction  between  joint  and 
separate  assets  is  not  restricted  to 
the  cases  of  a  distribution  under 
a  bankruptcy  or  insolvency;  it 
applies  equally  to  the  case  of  the 
administration  of  assets  of  de- 
ceased partners.  Ridgway  v. 
Clare.  HI 

2.  In  the  administration  of  the  assets 
of  a  deceased  partner,  where  both 
partners  are  solvent,  there  is  no 
distinction  made  between  joint  and 
several  creditors ;  they  are  all  paid, 
and  in  taking  the  partnership  ac- 
counts, the  joint  debts  thus  paid 
will  be  allowed  in  account  by  the 
surviving  partner.     Ibid. 

$.  If  the  estate  of  the  deceased 
partner  be  insolvent,  and  that  of 
the  surviving  partner  solvent,  the  . 
joint  creditors  will  naturally  go 
against  the  survivii^  partner,  who 
will  then  be  a  creditor  against 
the  separate  estate  of  the  insol- 
vent partner  for  the  amount  paid 
by  him  to  the  joint  creditors  be- 
yond his  share.     Ibid. 

4.  If  both  the  deceased  and  sur- 
viving partner  are  insolvent,  then 
the  joint  creditors  must  resort,  in 
the  first  instance,  to  the  joint 
estate,  and  can  only  go  against 
the  separate  estate  of  each  partner 
after  the  claims  of  his  separate 
creditors  have  been  satisfied.  Ibid. 
X  X  2 
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5.  If  both  partners  die  before  admi- 
Dutration  takes  place,  the  rule  is 
the  same.     Rid^imy  v.  Ciare. 

Page  111 

JOINT  TENANCY, 
Se€  Implication. 

TsNANCT  IN  Common. 

JUDGE'S  CHAMBERS. 
See  PftACTicE  IN  Chambers. 
Master's  Office. 

JURISDICTION. 
Where  notice  of  motion  is  irregularly 
given  before  the  Master  of  the 
Rolls,  in  a  Vice-Chancellor's  cause, 
this  Court  has  jurisdiction  to  award 
costs.  Yeanleyy.  Yearsley.  1 

See  Foreign  Law. 
Infant. 
Practice  in  Chambers. 


LANDS  CLAUSES  CONSOLI- 
DATION ACT. 
(8  &  9  rtct.  c.  18.) 
Inalienable  estates  tail  are  within  the 
7th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  &  9  Vict.  c. 
18),  and  may,  under  that  statute, 
be  conveyed  by  the  tenant  in  tail 
in  possession  ;    but  that  statute 
does  not  extend  to  the  Crown,  for 
the    King,    not    being    specially 
named  therein,  the  rights  of  the 
Crown  are  unaffected  thereby.  In 
re  The  Cuckfield  Burial  Board,  Ex 
parte  The  Earl  of  Ahergavemy, 

15S 


LAPSE. 
See  Will,  t. 

LASTING  IMPROVEMENTS. 
Account  of  lasUng  improvement* 
allowed  from  the  accruer  of  the 
Defendant's  title,  a  corresponding 
account  of  rent*  being  directed 
from  the  same  period,  and  no 
costs  were  given.  Mtomeff-Oe' 
neral  ▼.  Davey.  Page  521 

See  Charity,  4. 

LEASE. 
See  Charity. 

Leaseholds. 
Parol  Evidence. 

LEASEHOLDS. 
Bequest  of  leaseholds  to  A.  for  life, 
and  after  her  decease,  to  the  issue 
of  her  body ;  and  in  case  of  her 
dying  leaving  no  issue,  then  over* 
Held,  by  the  Master  of  the  Rolls, 
on  the  authority  of  In  re  WyncKe 
Tnut,  that  A.  took  an  estate  for 
life  only.  Goldney  y.  Crabb.  S3S 
See  Bequest,  2. 
Priority,  1. 

LEGACY. 

Bequest  of  2^000/.,  in  trust  to  pay 
one-half  of  the  interest  to  Natha^ 
niel  for  life^  and  the  other  to 
Thomas  for  life,  and  afterwards 
to  their  wives  for  life.  And  in 
case,  at  the  death  of  Nathaniel 
and  wife,  there  should  be  issue  of 
Nathaniel,  to  transfer  a  moiety 
to  the  children  at  twenty-one,  and 
in  case  there  should  be  no  such 
issue,  or  they  should  die  under 
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twenty-one,  then  over.  "  And 
so,  in  like  manner/'  upon  the  de- 
cease of  Thomas  and  wife,  the 
other  half  to  be  transferred  to  his 
lawful  issue,  "  and  in  case  of  no 
such"  issue  or  they  shall  all  depart 
this  life  before  they  shall  attain 
twenty -one,  then  over.  Held, 
that  a  child  of  Thofnas,  who  at- 
tained twenty-one,  but  died  in  the 
life  of  her  mother,  took  no  in- 
terest.    Wilson  V.  Mount. 

Page  292 
See  Cha&oe  on  Real  Estate. 

Cumulative  Legacy. 

Interest. 

Legacy  Duty,  2. 

Will  and  the  References. 


LEGACY  DUTY. 

1.  The  testator  directed  legacy  duty 
to  be  paid  out  of  his  general  per- 
sonal estate  on  the  annuities  and 
pecuniary  legacies  given  by  his 
will.  Held,  that  the  income  of 
residuary  personal  estate  directed 
to  be  invested  in  land  and  settled 
to  uses  was  not,  while  uninvested, 
an  annuity  within  such  direction. 
Lord  Londesborough  v.  SomervUk. 

295 

2.  A  testator  directed  the  investment 
of  a  sufficient  sum  '*  to  raise  and ' 
pay  an  annuity  or  clear  yearly  sum 
of  100/.,*'  which  was  given  to  par- 
ties in  succession.  Held,  that  it 
was  not  free  from  legacy  duty. 
Pridie  v.  Field.  497 

9.  Distinction  between  such  a  gift 
and  a  direct  bequest  of  a  **  clear 
annuity/'    Aid 


LEGAL  ESTATE. 
See  Priority,  2. 

LEGATEE. 
Bequest  to  "  the  treasurer  of  the  fund 
for  the  superannuated  preachers 
and  widows  of  Wesleyan  mi- 
nisters." There  being  no  such 
fund.  Held,  that  "The  Itinerant 
Methodist  Preachers*  Annuitant 
Society"  might  take.  Bunting  v. 
Marriott.  Page  163 

See  Per  Capita,  1. 

LIEN. 
See  Policy,  1,2. 

Solicitor  and  Client,  1. 

LIFE  INTEREST. 
See  Implication. 

Marriage  Articles. 

LIMITATION. 

See  Estate  for  Life. 

Estate  fur  autre  Vie. 
Estate  Tail. 
Fee  Simple. 
Leaseholds. 

LOCO  PARENTIS. 

By  merely    making    provisions   for 

grandchildren,  grandparents  do  not 

necessarily  place  themselves  inloco 

parentis^     Lyddon  v.  EUison.   565 


MARRIAGE. 

See  Ward  of  Court. 

MARRIAGE  ARTICLES. 
By  the  2nd  clause  of  marriage  arti- 
cles, it  was  agreed,  that  a  sum 
should  be  settled  on  the  wife  (not 
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stating  bow),  and  the  husband  re- 
nounced his  marital  right  over  it 
during  the  coverture.  The  4th 
clause  provided,  that  in  case  of 
her  death  leaving  issue,  it  should 
belong  to  the  husband  and  children 
successively;  the  5th  gave  her  a 
power  of  appointment,  if  she  died 
without  issue;  and  the  6th  pro- 
vided, that  the  income  should  "  in 
all  dues"  belong  to  the  husband 
during  his  life.  There  was  no  ex- 
press life  estate  given  to  the  wife. 
Held,  first,  that  the  6th  clause 
being  repugnant  with  the  2nd 
clause,  the  husband's  life  interest 
was  postponed  until  the  death  of 
his  wife ;  and,  secondly,  that  the 
wife,  by  implication,  took  an  im- 
mediate life  estate  to  her  separate 
use.  Byam  v.  Byam,  Page  58 
•See  Discretion. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 
Infant,  1. 

MARSHALLING  ASSETS. 
A  testator  bequeathed  legacies  to  A,, 
B»  and  C,  payable  out  of  his  per- 
sonal estate,  and  he  devised  his 
real  estate,  subject  to  the  payment 
of  his  debts,  to  Z).  and  £.  The 
personal  estate  being  exhausted  in 
payment  of  debts,  the  legatees 
were  held  entitled,  on  the  principle 
of  marshalling,  to  have  recourse 
for  payment  to  the  real  estate,  to 
the  prejudice  of  the  devisees.  Sur- 
tees  v.  Parkin.  406 

MASTER'S  OFFICE. 
Application  to  remove  a  matter  of 


great  intricacy  from  the  Master's 
Office  into  Judge's  chambers,  re- 
fused with  costs.  Saward  v. 
McDonnell.  Page  528 

MERGER. 

1.  A  life  estate  and  a  life  annuity 
charged  on  the  same  estate,  and 
devised  to  the  aame  person,  held 
not  to  have  merged.  Byam  v. 
SuiUm.  556 

2.  A  testator  devised  to  the  De- 
fendant, a  married  woman,  a  re- 
versionary life  interest  in  an  estate, 
and  she  bequeathed  to  *the  De- 
fendant, for  life  and  for  her  sepa- 
rate use,  an  annuity  charged  on 
the  same  estate,  and  to  commence 
immediately.  She  also  bequeathed 
other  annuities  similarly  charged. 
At  the  death  of  the  testatrix,  the 
prior  limitation  having  failed,  the 
Defendant  became  tenant  for  life 
in  possession.  The  Defendant 
afterwards  became  discovert,  and 
the  property  having  become  in- 
sufficient to  pay  all  the  annuities. 
Held,  that  a  merger  of  the  De- 
fendant's annuity  in  her  life  estate, 
by  operation  of  law,  would  not  be 
presumed.     Ibid. 

MINE. 
See  Cost-book  System. 

MISTAKE. 
See  Paroi.  Evidence. 
Rbfobuino  Deed. 
Specific  PERFOR]iANCs,d,4,5. 

MORTGAGE. 
Decree  for  sale  ordered,  at  the  re- 
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quest  of  the  first  and  second  mort- 
gagees and  the  mortgagor,  not- 
withstanding the  third  incumbran- 
cer insisted  on  a  decree  for  fore- 
closure and  redemption,  the  value 
of  the  property  not  being  proved. 
Wickham  v.  Nwholson,  Page  38 
See  Breach  of  Trust,  2. 

Mortgagor  and  Mortoaobe. 

Priority,  2. 

Purchaser  for  Valuable  Con- 
sideration. 

Purchaser  Pendente  Lite. 

Redemption.  * 

Title  Deeds. 


MORTGAGOR  AND  MORT- 
GAGEE. 

1.  When  a  mortgagee  agrees  to  take 
a  portion  of  his  debt  in  lieu  of  the 
whole,  upon  payment  on  a  given 
day,  the  Court  will  not  relieve 
against  the  effect  of  its  non-pay- 
ment on  that  day.  Ford  v.  The 
Earl  of  Chesterfield.  428 

2.  Z).  was  indebted  to  C.  in  69,000/. 
By  deed  made  between  D,^  C.  and 
S,  (a  surety)  C.  covenanted  that 
if  D,  or  S.  should  pay  him  38,000/. 
on  a  day  named,  he  would  accept 
it  in  full  satisfaction  of  the  whole 
debt.  Z).  covenanted  to  pay  it  on 
the  day,  and  Z).  and  S.  covenanted 
to  pay  interest  on  it  to  the  day 
and  afterwards.  Default  was 
made  in  payment,  but  interest  was, 
for  four  years  afterwards,  received 
by  C.  on  the  38,000/.  Held,  that 
2).  was  liable  for  the  whole  debt 
of  69,000/,,  and  was  entitled  to 
no  equitable  relief  against  the  de- 


fault in  payment  on  the  day  fixed. 
Ford  V.  The  Earl  of  Chesterfield. 

Page  428 
See  Mortgage. 

MORTMAIN. 

1.  TolAi// Fields  Improvement  Bonds 
held  not  within  the  Statute  of 
Mortmain.    Bunting  v.  Marriott. 

163 

%.  Whether  a  covenant  to  pay  to 
trustees  a  sum  of  money,  in  trust 
for  a  charity,  is  valid,  or  void  as  a 
device  to  defeat  the  Statute  of 
Mortmain,  where  it  must  be  satis- 
fied out  of  chattels  real,  qucere. 
Alexander  v.  Brame.  436 

3.  The  Court  directed  the  parties  to 
try  its  validity  by  an  action  at 
law.     Ibid. 

MOTION. 

See  Costs,  1,  7. 

Notice  of  Motion. 
Taxation,  1. 


NEW  TRUSTEES. 
See  Power,  1,  4. 

NEXT  OF  KIN. 
See  Personal  Representatives,  2, 
Per  Stirpes,  1. 

NOTICE. 

See  Drawing  up  Order, 
Policy,  3. 

NOTICE  OF  MOTION. 
1.  Where  a  notice  of  motion  does  not 
ask  for  costs^  it  is  irregular,  where 
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the  Respondent  does  not  appear, 
to  take  an  order  for  costs  upon  an 
affidavit  for  service.  Pratt  v. 
Walker.  Page  261 

2.  A  sequestration  having  heen  only 
partially  successful,  a  motion  was 
made  to  revive  an  attachment. 
Held,  that  the  order  could  not  he 
made-ex  parte,    Knott  v.  CoUee. 

470 

NUISANCE. 
The  onus  of  proof  lies  on  any  per- 
son, who,  on  the  ground  of  nui- 
sance, seeks  to  prevent  his  neigh- 
bour from  dealing  with  his  own 
property  as  he  pleases.  Oldaker 
T.  Hunt.  485 


«  OR,"  CONSTRUED  "  AND." 

The  word  *'  Or,*'  construed  "  And." 

Shand  v.  Kidd.  SIO 

ORDER. 
See  Drawing  up  Order. 

ORDER  OF  COURSE. 

See  Notice  op  Motion. 
Taxation,  2,  5. 


PAROL  EVIDENCE. 
By  an  agreement  in  writing  A.  agreed 
to  take  an  underlease  from  B.^  at 
a  rent  of  340^,  A.  "  paying  all 
taxes,  land  tax  and  insurance." 
A  lease  was  granted,  reserving 
the  rent  of  340/.,  stated  to  include 


the  land  tax  redeemed  by  the 
superior  landlord.  The  lessee 
having  refused  to  pay  the  amount 
of  the  land  tax  redeemed,  the  lease 
was  ordered  to  be  reformed  by 
making  him  liable  for  the  land  tax, 
though  redeemed.  Held,  also, 
that  parol  evidence  was  admissible 
to  explain  the  meaning  of  the  par- 
ties by  "  hmd  tax."  Murray  v. 
Parker.  Page  305 

PARTIES. 

See  Purchaser  pendente  lite. 
Revivor. 

PARTITION, 
t.  A  partition  will  not  be  set  aside 
on  light  grounds,  or  for  light  mat- 
ters, or  for  mere  inequality  of 
value  of  the  allotments,  if,  in 
making  it,  the  Commissioners  have 
honestly  exercised  their  own  judg- 
.ment.     Peers  v.  Needham.       316 

2.  It  is  not  necessary,  that,  in  mak- 
ing a  partition,  an  aliquot  share  of 
each  species  of  property,  or  of 
each  house  (if  it  be  house  pro- 
perty), should  be  allotted  to  each 
of  the  tenants  in  common.    /6uf. 

3.  But  where  under  a  decree  for 
partition  amongst  three  tenants  in 
common,  which  did  not  empower 
the  Commissioner  to  order  omeUy 
of  partition,  the  Commissioners, 
upon  some  previous  understanding 
that  two  of  the  tenants  in  common 
were  willing  to  take  one  of  the 
two  houses  comprising  the  pro- 
perty, without  severance,  allotted 
that  house  to  them,  and  the  other 
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to  the  third  tenant  in  cominon,  the 
return  was  suppressed.  Peers  v. 
Needham.  Page  316 

PARTNERSHIP. 
See  Cost-book  System. 

PAYMENT. 
See  Debt. 

PAYMENT  OUT  OF  COURT. 

1.  Monies  found  due  to  the  estate  of 
a  deceased  person  will  not  be  paid 
over  to  the  representative  ap- 
pointed under  the  15  &  16  VlcL 
c.  86,  s.  44,  but  will  be  carried 
over  to  a  separate  account.  Byam 
V.  SutUm.  646 

2.  Where  it  is  sought  to  have  funds 
belonging  to  a  domiciled  Scotch 

feme  cwerte  paid  out  of  Court,  and 
any  Scotch  settlement  exists,  the 
Court  requires  the  testimony  of  a 
Scotch  advocate  to  show  that  it 
does  not  affect  the  fund.  In  re 
Todd.    Shandy.  Kidd.  582 

S.  A  female  aged  fiAy-six  was  abso- 
lutely entitled  to  a  fund,  subject 
to  the  contingency  of  her  having 
children.  Payment  was  ordered 
on  her  own  recognizances.  Lyddon 
Y.  Ellison.  565 

See  Absolute  Ihterest. 
Annuitt»  1i  2. 

PEDIGREE. 
1.  Slight  reliance  is  to  be  paid  to  the 
declarations  of  deceased  persons, 
said  to  have  been  made  before,  but 
remembered  after  the  cause  of 
litigation  has  arisen.    Such  evi- 


dence is  usually  given  with  minute 
particularity,  but  is  subject  to  no 
worldly  sanction.  Webb  v.  Hay- 
cock. Page  342 
ft.  Declarations  of  deceased  mem- 
bers of  the  family  afford  important 
evidence,  on  questions  of  pedi- 
gree, if  supported  by  entries  and 
documents,  but  the  Court  has  been 
compelled  to  reject  a  case  which 
depends,  exclusively,  on  Evidence 
of  such  declarations.     I^id. 

3.  In  pedigree  cases,  resting  on  the 
declarations  of  deceased  persons, 
the  Court  is  compelled  to  regard 
with  great  suspicion  the  evidence 
of  persons  interested.     Ibid, 

4.  It  requires  very  strong  evidence 
to  satisfy  the  Court,  that  a  parish 
register  is  not  to  be  trusted,  in  so 
material  a  matter  as  the  christian 
name  of  a  child  whose  baptism  is 
recorded.     Ibid. 

5.  In  pedigree  cases,  the  question 
usually  mainly  turns  on  one  link 
in  the  pedigree.     Ilnd. 

PER  CAPITA. 

1.  Bequest  of  residue  to  "divide" 
the  same  between  the  brothers  of 

,  A.,  and  the  nephews  of  B,,  and  my 
housekeeper  C.  Held,  that  they 
did  not  entitle  C.  to  one-third,  but 
that  all  the  objects  took  equally. 
Amson  v.  Harris.  ft\0 

t.  A  testator  gave  a  fund  to  tiis  wife 
for  life,  with  a  power  to  her  to 
appoint  it  by  will  amongst  *'  A,f 
B.  and  C.  and  their  respective 
children,"  and  in  default  of  ap- 
pointment, he  directed  the  same  at 
his  wife's  death,  to  go  amongst  all 
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the  said  children  equally.  The 
wife  made  no  appointment.  Held, 
1st,  that  the  children  alone  took  to 
the  exclusion  of  their  parents; 
Sndly,  that  they  took  per  capita; 
and  Srdly,  that  the  fund  vested  in 
the  children  living  at  the  death  of 
the  testator,  subject  to  its  being 
divested  by  the  exercise  of  the 
power,  or  by  the  birth  of  other 
children  before  the  death  of  the 
tenant  for  life.  Pattison  v.  PaUi- 
son.  Page  638 

See  Implication. 

Intestacy. 

Pbr  Stirpes,  St, 

PERISHABLE  PROPERTY. 
A  testator  gave  **all  his  freehold, 
copyhold  and  leasehold  estates, 
and  all  other  his  real  and  per- 
.sonal  estate^"  to  trustees,  upon 
trust  to  get  in  all  money  due  to 
him  on  "mortgages,  bonds  or 
other  securities  and  rents,'*  and 
after  payment  of  debts  and  lega- 
cies, to  lay  out  the  residue  in  the 
public  stocks  or  funds ;  and  as  to 
one-half  of  his  "  freehold,  copy* 
hold  and  leasehold  estates,  and  all 
the  trust  monies,  stocks,  funds 
and  securities,  and  all  other  his  real 
and  personal  estate,"  upon  trust 
for  A.  and  B,  for  life,  and  **  the 
inheritance  and  capital,"  after  their 
decease,  to  be  in  trust  for  the 
children  of  one  of  them.  Held, 
that  terminable  government  an- 
nuities, and  annuities  for  years 
charged  on  parish  rates,  and  fur- 
niture, &c.,  forming  part  of  the 
testator's  estate,  ought  to  be  con- 


verted into  consols,  but  that  the 
leaseholds  were  tq  be  enjoyed  tj» 
specie.  Hood  v.  Clapham,  Page  90 

PERSONAL  REPRESENTA- 
TIVES. 

1.  By  a  gifl  to  '*  personal  representa- 
tives," the  executors  and  adminis- 
trators are  primd  fade  meant. 
Atherton  v.  Crowiher ;  Deudon  v. 
De  Massals.  448 

2.  Under  a  bequest  to  "personal 
representatives"  of  children,  to 
take  per  stirpes.  Held,  first,  that 
their  executors  and  administrators 
were  not  entitled ;  and,  secondly 
(principally  upon  the  terms  of  the 
gifl  over  to  the  testator's  "next 
of  kin,"  if  there  should  be  no  "re- 
presentatives"), that  the  descend- 
ants of  the  children  were  intended. 
Ibid. 

See  Payment. 

PER  STIRPES. 

1.  A  tesutor  directed  his  executors 
to  pay  and  divide  the  residue 
"  unto  and  amongst  his  own  next 
of  kin  under  the  Statute  of  Dis- 
tributions." Held,  that  brothers 
and  deceased  brothers'  children 
took  per  stirpes.    Lewis  v.  Morris. 

34 

2.  The  testator  gave  a  residuary  fund 
to  his  brothers  and  sisters  for  life, 
and  from  and  after  the  decease  of 
the  survivor  to  pay  the  principal 
to  their  issue  who  should  live  to 
attain  twenty-one,  or  the  issue  of 
such  of  them  as  should  be  then 
deceased,  such  class  of  issue, 
whether  in  the  first  or  second  de- 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


673 


gree,  to  take  only,  as  amongst 
themselves,  the  shares  which  their 
parents  would  have  been  entitled 
to  if  living.  Held,  that  the 
children  of  the  brothers  and  sisters 
took  per  stirpes,  and  that  the 
children  of  one  of  the  testator's 
nephews,  who  died  in  the  testator's 
lifetime,  took  with  their  uncles  and 
aunts  the  share  which  their  father 
would  have  taken  if  then  living. 
Shand  v.  Kidd.  Page  810 

See  Implication. 

Personal  Represkntatives, 
2. 

Substitution. 

PETITION. 

According  to  the  recent  practice,  the 
Court  disapproves  of  the  appear- 
ance of  parties,  on  the  hearing  of 
a  petition,  though  served,  where 
their  appearance  is  unnecessary, 
and  their  costs  will  be  disallowed. 
Day  V.  Croft.  518 

See  Costs,  4. 

PLEADING. 

See  Demurrer. 

Husband  and  Wife,  1 . 

POLICY. 
1.  A  trustee  having  a  duty  to  keep 
up  a  policy,  and  the  means  of  pro- 
curing funds  for  that  purpose,  can 
himself  acquire  no  lien  on  the 
policy  for  premiums  paid  out  of 
his  own  monies,  nor  can  he  give 
any  lien  thereon  to  a  thhrd  party 
who  advances  money  for  that  pur- 
pose and  which  is  so  applied. 
Clack  V.  HoUand.  262 


2.  If  a  trustee  has  no  funds  properly 
applicable  for  keeping  up  a  trust 
policy,  he  may  advance  or  bor- 
row money  to  pay  the  premiums, 
and  the  amount  will  be  a  lien  on 
the  policies.     Clach  v.  Holland, 

Page  262 

3.  A  policy  was  held  on  trust ;  the 
trustee  assigned  it  to  A,  B.  to 
secure  some  premiums.  It  being 
held  that  A.  B.,  under  the  circum- 
stances, had  no  lien  on  the  policy, 
it  was  also  held,  that  he  had  ob- 
tained no  priority  over  the  cestuis 
que  trust  by  first  giving  notice  of 
the  assignment  to  the  assurance 
office.     IM. 

4.  If  A*  effects  a  policy  of  assurance 
upon  the  life  of  B.,  to  cover  a  debt 
due  to  him  from  B.,  or  if  ^.  effects 
a  policy  in  the  name  of  B.,  in 
whose  life  he  has  no  interest,  the 
representatives  of  B.*s  estate  can 
have  no  claim  upon  it.  Lea  v. 
Hinton.  824 

5.  Where  there  is  a  presumption, 
from  the  dealings  and  transactions 
between  the  parties,  that  the  policy 
was  effected  with  the  privity  and 
concurrence  and  on  account  of  B., 
for  the  purpose  of  securing  a  debt 
due  by  B.  to  a  third  party  for 
which  A.  is  surety,  the  onus  is 
thrown  upon  A*  of  rebutting  that 
presumption.     Ibid, 

6.  A.  borrowed  800/.,  and  B.,  his 
solicitor,  joined  in  securing  it. 
About  the  same  time  B.  insured 
if.*s  life  in  his  own  name,  after 
communications  with  A.  A*  hav- 
ing died  soon  afler,  the  policy  was 
claimed  by  B.,  who  was  his  exe- 
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cutor,  and  by  the  representatives 
of  ^.  The  evidence  was  unsatis- 
factory, but,  from  the  nature  of 
the  transaction,  the  Court  thought 
that  the  onus  of  proving  his  title 
was  thrown  on  B.,  and  he  having 
failed,  on  a  vivd  voce  examination, 
to  rebut  the  presumption  that  the 
policy  was  effected  to  secure  the 
debt,  the  Court  held,  that  it  be- 
longed to  A.*B  estate.  Lea  v.  Hin" 
ton.  Page  324 


POWER. 

1.  Marriage  articles  authorised  the 
tenant  for  life  to  withdraw  the 
fund  from  the  settlement,  with 
the  assent  of  "the  undersigned 
trustees.*'  Held,  that  the  power 
jof  assent  was  annexed  to  the  office, 
and  might  therefore  be  exercised 
by  new  trustees  appointed  by  the 
Court.     By  am  v.  Byam,  58 

S.  A  testatrix  gave  her  residue  to  A. 
B.,  her  executor,  in  trust  for  such 
of  the  children  or  grandchildren 
of  X,  as  he  should  think  it  most 
acceptable  to,  &c.  The  will  was 
contested,  and  in  answer  to  a  letter 
from  his  proctor  requesting^  in  the 
event  of  his  releasing  his  interest, 
the  names  of  the  persons  most  in- 
terested, or  one  of  them,  in  order 
that  they  might  appoint  a  proctor 
and  make  the  affidavit  of  scripts. 
A,  B.  stated,  by  name,  "the 
children  whom  it  is  desired  may 
benefit,"  and  that  he  presumed 
that  having  thus  determined,  their 
father  should  make  affidavits. 
Heidi  that  this  amounted    to   a 


valid  appointment'  of  the  residue. 
Bailey  v.  Hughes.  Page  169 

3.  A  power  to  appoint  personalty 
amongst  a  class,  may,  if  no  for- 
mality be  required,  be  executed 
by  merely  naming  the  parties  to 
be  benefited,  semble.    Ibid. 

4.  A  power  **  for  the  surviving  or 
continuing  or  other  trustee  or 
trustees"  to  appoint  new  trustees, 
in  the  place  of  a  trustee  or  trustees 
dying  or  desiring  to  be  discharged 
or  refusing  or  declining  to  act. 
Held,  to  authorize  the  appoint- 
ment, by  the  survivor  of  four 
trustees,  who  was  desirous  of  be- 
ing discharged,  of  four  new  trus- 
tees. Lord  Camoys  v.  Best.  414 
See  Act  op  Parliament. 

Children. 

Discretion. 

Execution  ov  Power. 

Feme  Coyerte. 

Per  Capita,  £. 

Powers  of  Advancement  and 

Maintenance. 
Vesting,  3. 

POWER  TO  UNDERLET. 
See  Use  and  Occupation. 


POWERS  OF  ADVANCEMENT 
AND  MAINTENANCE. 

A  settlement  contained  a  power  of 
advancement,  a  power  of  appoint- 
ment|  and  a  hotchpot  dausep  ap- 
plicable to  the  former  and  not  to 
the  latter.  Part  of  the  trust  fund 
having  been  taken  out  of  the  settle- 
ment and  paid  over  to  a  child, 
without  stating  under  which  power. 
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Held,  that  it  was  primd  facie  attri- 
butable to  the  advancement  clause, 
and  that  this  was  confirmed  by 
subsequent  memoranda  in  the 
handwriting  of  the  donee  of  the 
power.     Re  GoueVs  SeUUnienL 

Page  529 

practice; 

See  Costs,  1. 

Cross-examination. 
Decree,  1. 
Deposition. 

DOMICIL. 

Drawing  up  Order. 

Evidence,  3. 

Four-day  Order. 

Jurisdiction. 

Master's  Office. 

Mortgage. 

Notice  op  Motion. 

Payment  out  of  Court. 

Petition. 

Practice  in  Chambers. 

Pro  Confesso. 

Publication  of  Evidence. 

Purchaser  pendente  lite. 

Receiver. 

Res  judicata. 

Solicitor. 

Substituted  Service. 

Taxation,  2,  5. 

Ward  of  Court. 

PRACTICE  IN  CHAMBERS. 
1.  An  order  was  made  against  an  exe- 
cutor, in  chambers,  for  taking  the 
accounts,  under  the  15  &  16  Vict. 
c.  86,  s.  45.  The  executor  in- 
sisted on  a  release.  Held,  that 
there  being  no  jurisdiction  to  set 


aside  the  release  on  summons,  the 
order  was  irregular.  Jcaster  y. 
Anderson.  Page  161 

2.  On  an  adjourned  summons  from 
chambers,  the  Court  will  not  make 
any  declaration,  but,  if  necessary, 
will  direct  a  certificate  to  the  same 
effect  to  be  drawn  up  by  the  Chief 
Clerk  for  its  approval.  Morgan 
T.  HatchelL  S6 

PRECATORY  TRUST. 
A  testator  constituted  his  widow 
guardian  of  his  two  children  then 
living  with  him,  (one,  a  boy,  being 
the  child  of  another  woman,)  and 
he  gave  her  4,000/.  "to  be  used 
for  her  own  and  the  children's 
benefit,  as  she  should,  in  her  judg« 
ment  and  conscience,  think  fit." 
This  (as  was  held)  gave  the  widow 
a  discretion  as  to  the  application 
of  the  income  between  the  three 
objects,  which  this  Court  would 
not  control,  if  bandjide  exercised. 
Soon  after  the  testator's  death,  the 
maternal  relations  of  the  boy  re- 
moved him  from  the  widow's  cus- 
tody. The  widow  married  again, 
and  appointed  one-eighth  of  the 
capital  to  the  boy  and  the  re- 
mainder to  her  own  child.  The 
Court,  notwithstanding  the  oppo- 
sition of  the  widow,  and  who 
offered  to  take  the  boy  back,  di- 
rected 30/.  a  year  to  be  allowed, 
out  of  the  income  of  the  4,000/., 
for  his  education.     Hart  v.  Tribe. 

149 

PREMIUMS. 
See  Policy,  1. 
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PREROGATIVE. 

1.  Inalienable  estates  tail  are  within 
the  7th  section  of  the  Lands 
Clauses  Consolidation  Act  (8  &  9 
FicU  c.  1 8),  and  may,  untler  that 
statute,  be  conveyed  by  the  tenant 
in  tail  in  possession;  but  that 
statute  does  not  extend  to  the 
Crown,  for  the  King  not  being 
specially  named  therein,  the  rights 
of  the  Crown  are  unaffected  there- 
by. In  re  Cuchfield  Burial  Board* 
Ex  parte  the  Earl  of  Abergavenny. 
Page  153 

PRESUMPTION. 

See  Policy,  5,  6. 

PRIORITY. 

1.  The  testator  bequeathed  certain 
pecuniary  legacies,  and  gave  his 
leasehold  estates  to  his  executors 
to  sell  and  apply  the  proceeds  in 
part  payment  of  the  legacies. 
Held^  that  the  leaseholds  were  to 
be  applied,  as  finr  as  they  would 
extend,  in  payment  of  the  legacies, 
and  that  the  deficiency  was  to  be 
paid  out  of  the  personal  estate. 
Bunting  v.  MarriaU.  I6d 

2.  Parts  of  lands  charged  with  debts 
and  legacies  were  mortgaged  by 
the  devisee,  who  was  also  one  of 
two  executors.  He  afterwards 
sold  that  part,  ostensibly  to  pay 
the  legacies,  and  he  and  the  co- 
executor  conveyed  it  to  the  pur- 
chaser. Held,  that,  as  between 
the  devisee  and  mortgagee,  the 
latter  had  an  equity  to  throw  the 
legacies  on  the  portion  not  mort- 
gaged, and  that,  as  between  the 


mortgagee  and  purchaser,  the  latter 
not  having  obtained  the  legal  es- 
tate, was  subject  to  the  same 
equity  as  his  vendor.  Fmch  v. 
Shaw,  Colyer  v.  Finch.  Page  500 
See  Policy,  8. 

Purchaser    for    Valuable 

CoMSIOERATIOM. 

Title  Deeds. 

PRIVILEGE. 

See  Confidential  Communication. 

PROBABILITY  OF  ISSUE. 

See  Absolute  Interest. 

PRO  CONFESSO. 

1.  The  Plaintiff  should  proceed  with 
the  greatest  care  in  pro  confesso 
cases,  and  bring  the  case  strictly 
within  the  General  Orders.  Buttler 
V.  Mathewi.  549 

2.  Bill  taken  pro  confesso  for  want 
of  answer  against  an  absconding 
Defendant,  though  no  interroga- 
tories bad  been  delivered.     Ibid, 

9.  Where  a  Defendant  is  abroad,  it 
is  not  necessary  to  issue  an  attach- 
ment previous  to  taking  the  bill 
pro  confesso.     Ibid. 

PUBLICATION  OF  EVIDENCE. 

1.  Depositions  of  witnesses,  ex- 
amined under  a  bill  to  perpetuate 
testimony,  in  aid  of  an  ejectment, 
and  who  were  resident  abroad  and 
refused  to  come  to  this  country, 
ordered  to  be  published.  Bidduiph 
V.  Lord  Camoys,  467 

2.  A  similar  application  refused,  as 
to  a  witness  in  Engiand,  who,  on 
account  of  blindness  and  infirm 
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state  of  health,  was  stated  to  be 
unable  to  leave  home,  and  who 
had  stated  his  age  to  be  eighty- 
three.  Biddulph  y.  Lord  Camoys, 
Page  467 

PUBLIC  COMPANY. 

1.  Provisional  Directors  of  a  com- 
pany held,  under  the  circum- 
stances, empowered  to  make  a 
call,  in  the  interval  between  the 
grant  of  a  charter  and  the  execu- 
tion of  the  deed  of  settlement  as 
required  thereby,  and  under  which 
a  Board  of  Directors  was  to  be 
elected.     Norman  v.  Mitchell. 

278 

2.  The  prospectus  of  a  joint-stock 
company  stated,  among  other 
things,  that  the  general  manage- 
ment would  be  vested  in  a  Board 
of  Directors  ;  that  a  charter  would 
be  applied  for,  limiting  the  share- 
holders' liability,  and  the  constitu- 
tion of  the  company  would  be  em- 
bodied in  a  deed  of  settlement,  to 
be  approved  by  the  Commissioners 
of  the  Treasury.  By  clause  4  of 
the  subscription  contract,  the  De- 
fendants were  named  Provisional 
Directors,  to  act  till  the  charter 
should  be  sealed,  when  they  might 
be  named  in  the  deed  of  settle- 
ment as  Directors.  By  the  7th 
clause,  the  Board  of  Directors 
were  empowered  to  appoint,  sus- 
pend, remove,  &c.  the  officers  of 
the  company,  with  such  salaries, 
^c.  as  therein  mentioned  ;  and  by 
the  8th  clause,  to  invest  the  de- 
posits, and  if  the  charter  should  be 
granted,  to  pay  the  costs,  &c.  in- 


curred in  forming  the  company, 
and  all  such  costs,  &c.  were  to  be 
paid  out  of  the  deposits  "  as  soon 
as  the  charter  should  be  sealed ;" 
and  by  the  10th  clause,  the  Board 
were  to  prepare  a  deed  of  settle- 
ment "  when  the  charter  should 
be  sealed."  The  1 2th  clause  em- 
powered the  Board  of  Directors, 
"  as  soon  as  the  charter  should  be 
sealed,"  to  make  a  call.  The 
Board  of  Directors  were  defined 
to  be  the  Directors  for  the  time 
being  "as  thereinafter  mentioned,'' 
that  is,  elected  by  the  shareholders 
at  a  general  meeting  under  the  pro- 
visions of  the  deed  of  settlement. 
Held,  that  after  the  charter  had 
been  sealed,  and  before  the  deed 
had  been  executed,  the  Provisional 
Directors  might  make  a  call.  Nor^ 
man  v.  Mitchell.  Page  278 

See  Act  of  Parliament. 

Contributory. 

Lands  Clauses  Consolida- 
tion Act. 

PUBLIC  HEALTH  ACT,  1848. 
See  Fishery. 

PURCHASER  FOR  VALUABLE 
CONSIDERATION. 

To  a  bill  by  an  eignS  against  a  fmtVn^ 
mortgagee,  a  defence  by  the  latter, 
that  he  is  a  purchaser  for  valuable 
consideration,  without  notice  of  the 
first  mortgage,  is  unavailing.  Finch 
V.  Shaw;  Colyer  v.  Finch.        500 

PURCHASER   PENDENTE 

LITE. 

Pending  a  suit  by  a  mortgagor  for 
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redemption,  the  Plaintiff  became 
an  insolvent,  and  he  alto  aliened 
the  property.  Neither  his  assig- 
nees nor  his  alienee  were  made 
parties,  and  in  their  absence  an 
order  was  made  foreclosing  the 
Plaintiff.  Held,  that  the  assig- 
nees in  insolvency  were  not  bound 
by  it,  the  assignment  to  them  by 
the  insolvent  being  tA  tnot/ifm,  but 
that  it  was  binding  on  the  alienee 
pendente  lUe  and  those  claiming  un- 
der him.  Held,  also,  that  the  latter 
could  not  avail  themselves  of  the 
objection  of  the  absence  in  the  suit 
of  the  former.    Wood  v.  Surr* 

Page  551 


RAILWAY. 
See  Dkvisb. 

Lands  Clauses  Consolidation 
Act. 

REAL  ESTATE. 
A  testatrix  proceeded  thus  : — '<  And 
in  respect  of  my  real  and  personal 
estate"  I  direct  the  tenant  to  be 
continued,  *<  and  as  to  the  rest,  re- 
sidue and  remainder  of  my  estate, 
including  monies  and  secnrities  for 
money,"  I  direct,  that  it  shall  be 
divided,  &c.  Held,  that  the  real 
estate  passed.    Meedi  v.  Wood, 

251 

RECEIVER. 
A  tenant  who  had  not  attorned  to  the 
receiver,  ordered  to  pay  him  the 
arrears  of  rent  in  fourteen  days 
and  the  costs  of  the  application. 
Hobson  V.  Sherwood.  575 


RECITAL. 
See  Dbbd. 

RECTIFICATION. 
See  Rbforming  Dbbd. 

REDEMPTION. 
A  tenant  for  life  had  a  power  to 
charge  the  settled  estates  with 
iOfiOOL  and  interest.  He  accord- 
ingly charged  them,  and  mort- 
gaged the  charge  with  property  of 
his  own  for  a  much  greater  sum 
to  several  persons  in  succession. 
Held,  that  the  remainderman  was 
entitled  to  redeem  the  StO,OOOL 
separately,  and  on  a  bill  by  the 
remainderman  for  redemption,  ac- 
counts and  inquiries  were  directed, 
for  the  purpose  of  ascertaining  the 
amount  due  in  respect  of  the  charge 
of  20,000/.,  and  the  parties  entitled 
to  it.  Lord  Kensmgton  v.  Bouverie. 
Page  39 

REFORMING  DEED. 

To  justify  the  Court  in  reforming  an 
executed  deed,  it  must  appear  that 
there  has  been  a  mistake  common 
to  both  the  contracting  parties,  and 
that  the  agreement  has  been  carried 
into  effect  by  this  deed  in  a  man- 
ner contrary  to  the  intention  of 
both.  Murray  T.  Parker,  305 

See  Vested  Interest. 
Costs,  6. 

REGISTRAR'S  OFFICE. 
See  dSwing  up  Order. 

RELEASE. 
S^  Practice  in  Chambers,  1. 
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REMOTENESS. 
The  testatrix  directed  her  trustees 
to  settle  her  property,  but  in  such 
a  way,  that  some  of  the  limitations 
would  be  void  for  remoteness. 
Held,  that  in  carrying  the  direc- 
tion into  effect,  the  Court  would 
modify  the  limitations,  so  as  to 
make  them  consistent  with  the 
rules  of  law  and  equity.  Lyddon 
V.  Ellison,  Page  5^5 

REPRESENTATION     CONSTI- 
TUTED UNDER  1 5  &  16  VICT. 
Cap.  ^Q,  Sect.  44. 
See  Payment  out  of  Court. 

RESIDUE. 
See  Will,  2. 

RES  JUDICATA. 

Observations  on  the  serious  incon- 
venience arising  from  one  Court 
interfering  in  a  matter  already  de- 
termined by  another  Court  of  co- 
ordinate jurisdiction.  InreBarber, 

378 

RETAINER. 

See  Taxation,  4. 

REVIVOR. 
An  order  of  revivor  and  supplement 
may  be  made  as  of  course  under 
the  15  &  16  Vict.  c.  86,  s.  52, 
with  the  addition,  "  that  the  per- 
sonal representatives  may  admit 
assets  in  chambers  or  account." 
Edwards  v.  Bailey,  457 

REVOCATION. 
See  Devise. 

VOL.  XIX. 


RIVER. 

See  Fishery. 


SALE. 
See  Mortgage. 

SATISFACTION. 
See  Debt. 

SCHEME. 

See  School. 

SCHOOL. 
A  testator,  in  1614,  founded  a 
preachership,  a  school  and  alms- 
houses, but  neither  by  the  will 
nor  by  the  royal  charter  of  foun- 
dation, was  any  provision  made 
as  to  the  religious  instruction  of 
the  scholars,  but  the  latter  em- 
powered the  governors  to  make 
such  reasonable  statutes  for  the 
"  good  rule  and  governance"  of 
the  school  as  they  should  think 
proper,  so  as  not  to  be  repugnant 
to  the  laws  of  the  realm.  Statutes 
were  accordingly  made  requiring 
the  scholars  to  attend  church  and 
receive  religious  instruction.  Held, 
that  this  was  not  a  Church  of 
England  school ;  and  it  was  or- 
dered, in  a  proposed  new  scheme, 
that  children,  whose  parents  ob- 
jected, should  neither  be  compelled 
to  attend  church,  nor  to  receive 
religious  instruction.  Attorney^ 
General  v.  Haberdashers'  Company, 
Page  385 
See  Foreign  Charity. 

Y  Y 
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SEPARATE  ESTATE. 
See  Husband  and  Wife,  L 

SEPARATE  USE. 
See  Covenant  to  Settle. 
Demurrer. 
Husband  and  Wife. 

SEQUESTRATION.      . 
See  Notice  of  Motion. 

SETTING  ASIDE  LEASE. 
See  Charity,  1. 

SETTLEMENT. 
See  DoMiciL. 
Forfeiture. 
Husband  and  Wife,  2. 
Payment  out  of  Court. 
Powers  of  Advancement  and 

Maintenance. 
Vested  Interest. 
Ward  of  Court. 

SOLICITOR. 

1 .  Solicitors  are  neither  admitted  nor 
restored  to  the  roll  in  Chancery, 
until  they  have  been  admitted  or 
restored  as  attornies  in  a  Common 
Law  Court.    In  re  Barber, 

Page  878 

2.  The  same  rule  applies  to  an  ap- 
plication to  renew  a  certificate. 
Ibid. 

d.  An  application  by  an  attorney  to 
renew  his  certificate  having  been 
twice  refused  by  the  Queen's 
Bench,  the  Court  refused  to  enter- 
tain a  similar  application  though 
supported  by  additional  evidence 
since  discovered.  Ibid, 
See  Res  Judicata. 


SOLICITOR  AND  CLIENT. 

1.  A  dispute  having  arisen  as  to  the 
mode  and  extent  of  a  solicitor's 
remuneration,  he  refused  to  pro- 
ceed in  the  cause  until  it  had  been 
settled.  The  solicitor  was  ordered 
to  deliver  up  the  papers  in  the 
cause  to  the  new  solicitor,  upon 
his  undertaking  to  proceed  with 
due  diligence  and  to  hold  tbem 
subject  to  the  existing  lien  thereon. 
Wilton  V.  Emmett.  Page  23S 

2.  A  client,  when  he  retained  a  soli- 
citor, expressed  hinwelf  dissatis- 
fied with  the  usual  mode  of  remu- 
nerating solicitors,  but  no  definite 
arrangement  was  made  as  to  any 
other  mode  of  remuneration.  Sub- 
sequently the  solicitor,  in  a  letter 
to  the  client,  stated  that  "  until  I 
have  the  pleasure  of  seeing  you  and 
of  finally  making  some  general  and 
well  understood  arrangement  with 
you  on  the  subject  of  costs,  it  shall 
be  understood  on  my  part,  that, 
beyond  costs  out  of  pocket,  I  have 
no  claim  upon  you  personally." 
No  arrangement  was  ever  made, 
though  the  subject  was  often 
alluded  to  by  the  solicitor.  Held, 
that  this  did  not  amount  to  a  con- 
cluded agreement  by  the  solicitor 
to  claim  nothing  as  of  right  but 
costs  out  of  pocket.     Ibid. 

See    Confidential    Communica- 
tion. 
Taxation. 

SPECIFIC  LEGACY. 

See  Trustee,  2. 

SPECIFIC  PERFORMANCE. 
1 .  When  a  vendor  can  make  a  tide 
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to  three-fourths  only  of  the  pro- 
perty sold,  the  purchaser  is  not 
entitled  to  take  the  three-fourths 
Tvitfa  an  abatement,  but  he  may 
take  the  three-fourths  at  the  price 
agreed  on  for  the  whole.  Maw  v. 
Topham.  Page  576 

2.  The  Court  will  not  decree  a  spe- 
cific performance  which  involves  a 
breach  of  trust.     Ibid, 

3,  A  contract  for  the  sale  and  pur- 
chase of  an  uncertain  thing,  the 
extent  and  value  of  which  is  un- 
derstood to  be  unknown  to  both 
parties,  is  valid,  and  neither  party 
can  resist  completing,  merely  be- 
cause the  reality  has  turned  out  to 
be  different  from  what  he  antici- 
pated.    Baxmdale  v.  Seale,     601 

4.  But  where  something  different 
from  what  is  claimed  by  the  pur- 
chaser was  intended  to  be  sold  by 
the  vendor,  this  Court  will  not 
compel  the  latter  specifically  to 
perform  the  contract,  which,  in 
substance,  though  not  in  terms,  is 
really  different  from  that  which 
was  entered  into.    Ibid. 

5,  Where  the  terms  of  a  contract  are 
ambiguous,  and  by  adopting  the 
construction  of  the  purchaser 
would  compel  the  vendor  to  con- 
vey property  not  intended  or  be- 
lieved by  him  to  be  included  in  the 
contract,  this  Court  will  not  de- 
cree a  specific  performance.  Ibid. 
See  Contract. 

STATUTE. 
See  Act  of  Parliament. 
21  Car.  2,  c.  24,  s.  8. 

See  Evidence,  2. 


29  Car.  2,  c.  8,  s.  7. 

See  Declaration  of  Trust. 
40  Geo.  S,  c.  98. 

iSe^  Thellusson  Act,  1. 
6  Geo.  4,  c.  64. 

See  Costs,  3. 
1  Fict.  c.  26. 

See  Devise. 
8  &  9  Vict.  c.  18. 
See  Devise. 

Lands  Clauses  Consolida- 
tion Act. 
11&12  Fict.c.  63. 

See  Fishery. 
12  &  13  Fict.  c.  106,  8.  67. 

See  Bankrupt. 
15  &  16  rict.  c.  86,  s.  40. 

See  Cross-Examination. 
15  &  16  Fict.  c.  86,  s.  44. 

See  Payment. 
15  &  16  Ftct.  c.  86,  s.  45. 
See  Practice  in  Chambers,  2. 

15  &  16  Ftct.  c.  S6,  6.  48. 

See  Mortgage. 

16  &  16  Fici.  c.  86,  s.  52. 

See  Revivor. 


STATUTE  OF  DISTRIBU- 
TIONS. 
See  Per  Stirpes,  1. 

STATUTE  OF  FRAUDS. 

See  Declaration  of  Trust. 

STATUTE  OF  LIMITATIONS. 

See  Charity,  1,  2. 


SUBMISSION. 

See  Taxation,  5. 
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SUBSTITUTED  SERVICE. 

1.  The  principle  upon  which  the 
Court  acts,  in  directing  substi- 
tuted service,  is  to  sanction  such 
service  as  to  afford  a  reasonable 
certainty  that  the  Defendant  will 
know  of  it.     Hope  v.  Hope. 

Page  237 

2.  In  a  suit  by  infant  natural-born 
subjects  (out  of  the  jurisdiction),  by 
their  next  friend,  to  which  their 
father  and  mother  (the  latter  being 
also  out  of  the  jurisdiction)  were 
Defendants,  service  under  an  order 
of  a  bill  oft  the  solicitor,  who  had 
acted  for  the  mother  in  the  in- 
stitution of  a  suit  in  the  Ecclesias- 
tical Court  against  the  father,  was 
held  to  be  good  service.     Ibid. 

SUBSTITUTION. 
Bequest  to  a  class  equally,  with  a 
substituted  gift,  as  to  the  shares 
of  any  who  predeceased  the  tes- 
tator, to  his  "  children  or  remoter 
issue,"  per  stirpes  of  "  their  pa- 
rents*   or  grandparents'**   shares. 
Held,  that  the  grandchildren  could 
not  claim  a  share,  by  substitution, 
in  competition  with  children,  but 
that  the  children  alone  were  enti- 
tled  to  the  exclusion   of  grand- 
children.    Amson  v.  Harris,     210 
See  Estate  for  Life,  4. 
Per  Stirpes,  2. 

SUITORS'  FUND. 

See  Usher. 


SURVIVORSHIP. 
1.  When  husband  and  wife  perish  by 


the  same  calamity,  and  there  is  no 
evidence  to  the  contrary,  the  law 
presumes  no  survivorship.  Un- 
derwood V.  Wing,  Page  459 
2.  Husband  and  wife  were  swept  into 
the  sea  by  the  same  wave  and 
were  never  afterwards  seen.  The 
Court,  rejecting  all  speculations 
and  presumptions  arising  from  the 
relative  strength,  sex,  &c.  of  the 
parties.  Held,  that  there  was  no 
evidence  to  show  which  was  the 
survivor,  and  that  therefore  they 
roust  be  taken  to  have  died  at  the 
same  time.     Ibid, 


TAXATION. 

1.  By  an  order  for  taxation,  the  soli- 
citor was  ordered,  on  payment,  to 
deliver  over  the  papers.  Having 
made  default,  he  was  ordered  to 
pay  the  costs  of  a  motion  to  com- 
pel him,  though  he  had  delivered 
them  up  after  the  notice  of  motion 
but  before  it  had  been  heard.  Re 
Minter,  83 

2.  In  December  an  account  was  signed 
by  a  client,  one  item  of  which 
was  the  amount  of  a  bill  of  costs 
previously  delivered.  The  ba- 
lance was  paid  over  a  month  after. 
Four  months  afterwards  the  client, 
suppressing  the  settlement,  ob- 
tained an  order  of  course  to  tax. 
It  was  discharged.     Re  Holland. 

314 

3.  Variation  directed  to  be  made  by 
the  Court  in  common  form  of  the 
order  of  course  to  deliver  and  tax 
a  solicitor's  bill.     Re  SnUlh,     329 
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4.  The  Court  has  jurisdiction  to 
make  an  order  for  the  taxation  of 
a  bill,  giving  liberty  to  the  client 
to  question  the  retainer.  In  re 
Thurgood.  Page  541 

5.  Pending  an  action  by  a  solicitor 
for  his  bill  of  costs,  the  client,  dis- 
puting the  retainer,  obtained  an 
order  of  course  at  the  Rolls  to  tax 
the  bill,  which  omitted  the  sub- 
mission to  pay  and  the  stay  of 
proceedings  at  law.  Held,  that 
this  order  was  irregular ;  secondly, 
that  it  ought  not  to  have  been 
made  ex  parte ;  and  thirdly,  that 
the  proper  order  would  be  this : — 
On  submission  to  pay,  to  order 
taxation,  with  liberty  to  the  client 
to  question  the  retainer,  and  the 
proceedings  at  law  to  be  stayed. 
Ibid. 

TENANCY  IN  COMMON. 

The  testator  gave  an  annuity  to  A, 
for  life,  and  the  income  of  the  re- 
sidue to  JB.  and  C.  <*  during  their 
lives,  as  tenants  in  common.*'  The 
gift  over  to  their  respective  chil- 
dren was  only  after  the  deaths  of 
^.,  B,  and  C,  and  though  there 
was  a  provision  for  intermediate 
maintenance,  it  was  only  on  a  con- 
tingent event  which  never  hap- 
pened. JB.  died.  Held  that  C. 
was  not,  by  implication  or  other- 
wise, entitled  to  more  than  half  of 
the  income  for  life.  In  re  Drake- 
ley's  Estate.  395 
See  Implication. 

TENANT. 
See  Receiver. 


TENANT  FOR  LIFE. 
See  Breach  of  Trust,  1. 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

1.  Under  a  power,  a  tenant  for  life 
in  possession  charged  the  estate 
with  20,000/.  and  interest.  The 
rents  were  insufficient  to  pay  the 
interest,  and  the  tenant  for  life 
paid  the  deficiency  out  of  his  own 
monies.  Held,  that  neither  the 
tenant  for  life,  nor  those  claiming 
under  him,  were  entitled  to  charge 
the  amount  of  the  deficiency  of 
the  rents  to  pay  the  interest  on  the 
corpus  of  the  estate.  Lord  Ken- 
sington  ▼.  Bouoerie  {reversed). 

Page  39 

2.  The  Plaintiff  was  tenant  for  life  of 
consols^  which  were  subject  to  a 
trust  to  be  invested  in  real  estates. 
The  trustees,  in  November,  en- 
tered into  a  contract  for  the  pur- 
chase of  a  large  real  estate,  to  be 
completed  on  the  6th  o^  January , 
from  which  time  the  purchasers 
were  entitled  to  the  rents.  In 
consequence  of  the  bank  books 
being  closed  between  the  14th  of 
December  and  the  1 6th  of  January, 
the  trustees,  to  enable  them  to 
complete,  sold  the  consols  on  the 
26th  of  November,  to  be  delivered 
on  the  12tfa  of  December.  Held, 
that  the  tenant  for  life  was  en- 
titled to  be  paid,  as  income  on  the 
consols,  the  difference  between  the 
pVice  obtained  and  the  value  ex- 
clusive of  the  next  dividend.  Lord 
Londesborough  v.  SomerviUe.  295 
See  Perishable  Property,  1. 

Redemption^  1. 
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TERM. 
See  Wastb. 

THELLUSSON  ACT. 

1.  The  scope  and  object  of  the  Thel- 
luuon  Act  was  directed  against  tes- 
tator's making  an  accumulation  of 
property  beyond  twenty-one  years, 
but  not  against  an  accumulation, 
which,  although  not  directed  or 
anticipated  by  the  testator,  might 
take  place  by  operation  of  law. 
Tench  v.  Ckceee.  Page  3 

%.  The  Thelhusim  Act,  as  a  disabling 
statute,  has  been  construed  strictly 
and  not  liberally.     /6td. 

3.  Where  there  is  no  **  direction"  to 
accumulate,  the  case  does  not  fall 
within  the  Thelluison  Act, although, 
by  the  nature  of  the  limitations, 
the  enjoyment  is  postponed,  and 
an  accumulation  takes  place  be- 
yond twenty-one  years  from  the 
testator's  death.     lUd. 

4.  A  testator  gave  his  real  and  per- 
sonal estate  to  trustees,  in  trust  to 
pay  an  annuity  to  A/.  P.  S,^  and  if 
she  should  have  children,  to  raise 
4,0001.  for  the  younger  children, 
and  he  gave  the  residue,  *'with 
the  accumulations,  which  he  di- 
rected his  trustees  to  place  out  on 
mortgage,"  upon  trust  for  the 
eldest  son  of  M.  P.  5.,  on  bis  at- 
taining twenty-one  and  taking  the 
testator's  name,  and  if  tjiere  should 
be  no  child  of  if.  P.  5.,  then  on 
trust  for  E.  B.  T^  upon  attaining 
twenty-five,  and  taking  the  tes- 
tator's name.  At  the  expiration 
of  twenty-one  years  from  the  tes- 
tator's death,  M.  P.  S.  had  no 


child.  Held,  that  there  was  no 
direction  to  accumulate,  that  the 
case  was  not  within  the  ThelUuMom 
Act,  and  that  the  accumulation 
must  therefore  go  on  until  some 
person  obtained  a  vested  interest 
in  possession  in  the  property. 
Tench  v.  Cheeie(rever8ed).    Page  5 

TITLE  DEEDS. 
To  postpone  a  first  mortgagee  on 
the  ground  of  his  leaving  the  title- 
deeds  in  the  bands  of  the  mort- 
gagor, there  must  be  a  distinct, 
voluntary  and  unjustifiable  concur- 
rence, on  the  part  of  tbe  mort- 
gagee, in  the  mortgagor's  retaining 
them.  Fmch  v.  Shaw^  Colyer  v. 
Ftnch.  500 

TRUST. 
See  Expenses    of    Execution    of 
Trusts,  1. 
Precatory  Trust. 
Trustee. 

TRUSTEE. 
1.  Where  it  is  the  duty  of  a  trustee 
or  executor  to  obtain  payment  of 
a  sum  of  money,  he  is  exonerated 
and  never  required  to  make  good 
any  loss,  if  he  has  done  all  he  could 
to  obtain  payment  but  his  efforts 
have  not  proved  successful.  Nay 
more,  if  he  has  taken  no  steps  at 
all  to  obtain  payment,  but  it  ap- 
pears, that  if  he  had  done  so,  they 
would  have  been,  or  there  is  rea- 
sonable ground  for  believing  they 
would  have  been,  ineffectual,  be  is 
exonerated  from  all  liability.  Clack 
V.  HoUond.  262 
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S.  Upon  assenting  to  a  specific  be- 
quest given  to  them  in  trust,  exe- 
cutors forthwith  become  trustees. 
Dix  V.  Burford.  Page  409 

8,  The  ordinary  trustee  indemnity 
clause  affords  no  security  to  a 
trustee  who  neglects  to  take  the 
necessary  steps  to  secure  the  trust 
fund.     Ibid, 

4.  Three  executors  and  trustees 
(A.t  B,  and  C.)  were  authorized  to 
carry  on  the  testator's  farm.  A. 
(with  the  concurrence  of  B.  and 
C)  managed  the  whoYe  affairs  re- 
lating 'thereto.  Held,  that  in 
taking  the  accounts  between  B. 
and  C,  A,  was  to  be  considered 
their  agent.    Taplisy.HnrrelL  ^^3 

5.  Trustees  of  a  charity,  who  had 
greatly  exceeded  the  estimate  au- 
thorized by  the  Court  for  erecting 
a  school,  were  disallowed  the  costs 
of  an  inquiry  whether  it  was  for 
the  benefit  of  the  chanty.  AUor- 
ney-General  V,  Armiistead,  584 
See  Breach  of  Trust,  1,  2. 

Policy. 
Power,  1,  3. 
Waste. 

TRUSTEES  TO  PRESERVE. 

See  Estate  pur  autre  yie^  i^  2, 


USE  AND  OCCUPATION. 
A  testator  desired  that  his  two  sons 
might  have  '*  the  use  and  occupa- 
tion"  of  certain  lands,  they  paying 
a  stated  rent,  and  that  in  default 
of  payment,  or  if  they  converted 
the  arable  land  into  tillage,  they 


should  no  longer  have  ''  posses- 
sion" thereof.  Held,  that  personal 
use  and  occupation  was  not  en- 
joined, and  that  they  might  under- 
let the  property.  Rabbeth  v. 
Squire.  (No.  1.)  Page  70 

USHER. 

1.  Before  the  creation  of  the  office 
of  Accountant  -  General  of  the 
Court  of  Chancery,  in  1725  (by 
Stat.  12  Geo.  1,  c.  S2),  the  ushers 
of  the  Court  used  to  receive  and 
pay  all  monies  of  suitors,  and  to 
take  for  their  own  benefit  all  pro- 
fits made  of  the  sums  in  their 
hands;  but  since  1725  such  pro- 
fits belong  to  the  Suitors'  Fund. 
Trevor  v.  Blucke^  Starismore  v. 
Chisrvell.  373 

2.  An  usher  of  the  Court  died  in 
1702,  leaving  a  large  sum  due 
from  the  office  for  which  he  was 
accountable/ and  a  sufficient  sum 
being  recovered  upon  his  securi- 
ties to  pay  off  all  sums  due  on  his 
account  from  the  office,  the  then 
present  demands  were  paid  and  a 
sum  invested  to  meet  the  remain- 
ing debts,  and  the  dividends  were, 
by  successive  orders,  paid  to  the 
usher's  representatives,  not  only 
tilt  1725,  but  down  to  1853.  In 
May,  1854,  the  then  representa- 
tive of  the  usher  petitioned  for 
payment  of  the  dividends;  but 
the  Court  refused  to  make  the 
order,  being  of  opinion  that  they 
belonged  to  the  Suitors'  Fund. 

Md. 
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VENDOR  AND  PURCHASER. 
See  Specific  Perfobmancb. 

VESTED  INTEREST. 
By  a  marriage  settlement,  after  the 
death  of  the  husband  and  wife, 
the  trustees  were  to  pay,  assign 
and  transfer  the  capital  to  the 
children  of  the  wife  equally,  the 
shares  to  be  paid  at  twenty-one. 
There  was  a  subsequent  proviso, 
that  if  there  should  be  no  such 
child  living  at  the  decease  of  the 
survivor  of  the  parents,  then  the 
fund  was  to  go  over  to  S.  C. 
There  was  only  one  child  of  the 
marriage.  Held,  that  though  she 
had  attained  twenty-one,  her  inte- 
rest was  defeasible  on  her  death 
before  the  survivor  of  her  parents. 
Held,  also,  that  the  settlement 
could  not,  on  the  evidence,  be  re- 
formed.    Lloyd  V.  Cocker. 

Page  140 
See  Legacy. 
Vesting. 

VESTING. 

1.  A  testatrix  devised  a  farm  in  trust 
for  E,  K.  for  life,  and  "  declared 
that  if  E.  K,  shquld  marry,*'  then 
she  gave  the  farm  to  J.  W,  for 
life,  &c. ;  £.  K,  did  not  marry. 
Held,  that  the  gift  to  J.  W.  &c. 
was  vested  independent  oi  E.  JT.'s 
marrying  again.     Meede  v.  Wood, 

215 

2.  A  testator  bequeathed  a  pecuniary 
legacy  in  trust  for  his  sister  for 
life,  and  after  her  decease,  to  pay 
it  to  her  children,  equally,  to  be 
paid  at  twenty-one,  with  benefit  of 


survivorship  in  case  of  death  under 
twenty-one,  with  a  clause  for  main- 
tenance. There  was  a  gift  over 
to  other  parties,  in  case  there 
should  be  no  child  Homg  at  the 
death  of  the  sister,  such  parties  to 
take  in  the  same  manner  *'  as  is 
hereinbefore  directed,  had  any  or 
either  of  the  children  of  my  sister 
survived  so  as  to  have  become  en- 
titled thereto."  There  were  three 
children,  one  of  whom  only  sur- 
vived the  sister.  Held,  that  such 
child  took  the  whole  fund.  Darnel 
V.  Gosset.  Page  478 

3.  A  testator  gave  a  fund  to  his  wife 
for  life,  with  a  power  to  her  to 
appoint  it  by  will  amongst  ''//., 
B.  and  C,  and  their  respective 
children,'*  and,  in  default  of  ap- 
pointment, he  directed  "the  same, 
at  his  wife's  death,  to  go  amongst 
all  the  said  children  equally."  The 
wife  made  no  appointment.  Held, 
first,  that  the  children  alone  took, 
to  the  exclusion  of  their  parents ; 
secondly,  that  they  took  per 
capita ;  and  thirdly,  that  the  fund 
vested  in  the  children  living  at  the 
death  of  the  testator,  subject  to 
its  being  either  divested  by  the 
exercise  of  the  power  or  by  the 
birth  of  other  children  before  the 
death  of  the  tenant  for  life.  Palti- 
son  V.  Pattison.  638 

See  Legacy. 

Vested  Interest. 

VOLUNTARY  DEED. 

See  Covenant. 
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WARD  OF  COURT, 

1.  On  the  marriage  of  a  ward  of 
Court,  this  Court  will  compel  the 
settlement  of  her  real  estate,  as 
directed  by  its  order ;  but  if  this 
has  not  been  done  in  the  lifetime 
of  the  parties  themselves,  in  a 
manner  binding  at  law,  her  heir-at- 
law  is  not  bound.     Field  ▼.  Moore, 

Page  176 

2.  A,  B,  married  a  female  ward  of 
Court  without  leave,  and  under  an 
order  of  Court  a  settlement  was 
afterwards  made,  by  which  the 
husband  covenanted  to  convey  all 
the  real  estate  of  his  wife  to 
trustees,  upon  trusts  excluding 
him  and  giving  his  wife  a  power 
to  devise.  It  was  executed  by 
the  wife,  but  was  not  acknow- 
ledged by  her.  On  her  death 
during  coverture,  having  made  a 
will  devising  the  property :  Held, 
first,  that  under  the  circumstances, 
the  settlement  was  intended  to  be 
confined  to  the  exclusion  of  the 
husband,  and  to  give  his  wife  a 
power  over  what,  but  for  this 
settlement,  would  have  vested  in 
him ;  secondly,  that  the  wife's 
heir-at-law  was  not  bound  by  the 
incomplete  settlement,  and  that, 
therefore,  her  will  was  ineffectual 
to  disinherit  him.     Ibid. 

3.  The  almost  invariable  modern 
practice,  in  the  case  of  a  marriage 
with  a  ward  of  Courts  without  con- 
sent, is  to  exclude  the  husband 
altogether  from  taking  any  interest 
in  her  property.  FTade  v.  Hop- 
kinson.  618 

VOL.  XIX. 


WASTE. 
A  trustee  had  vested  in  him  a  term 
of  500  years,  without  impeach- 
ment of  waste.  For  the  purpose 
of  his  trust,  he  sold  and  conveyed 
it  by  grant  and  demise,  omitting 
the  words  "  without  impeachment 
of  waste."  Held,  nevertheless^ 
that  the  estate  of  the  purchaser 
was  unimpeachable  of  waste." 
BeaununU  v.  The  Marquis  of  Salii' 
bury.  Page  198 

WILL. 

1.  There  were  two  devises  to  chil- 
dren in  two  different  events.  Held, 
that  the  terms  of  the  second  de- 
vise could  not,  by  construction,  be 
introduced  into  the  first,  so  as  to 
extend  the  estate  thereby  given. 
Sturgis  V.  Dunn.  135 

2.  A  testator  gave  his  real  and  per- 
sonal estate  to  trustees,  upon  trust 
to  pay  the  income  to  four  persons 
for  life  as  tenants  in  common,  and 
after  the  death  of  the  survivor  to 
sell  the  real  estate,  and  stand  pos- 
sessed of  the  proceeds  and  of  the 
stocks,  funds  and  securities  upon 
which  his  personal  estate  should 
then  be  invested,  upon  certain 
trusts  for  a  class  of  children.  By 
the  death  of  one  of  the  four  his 
portion  of  the  income  became  re- 
leased, and  was  accumulated  until 
the  death  of  the  survivor  of  the 
four.  Held,  that  the  accumulation 
of  the  real  estate  was  undisposed 
of  and  passed  to  the  heir,  but  that 
the  accumulation  of  the  personalty 
passed  as  residue  to  the  children. 
/n  re  Drakeley*s  Estate.  395 
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See  Abatement  of  Lboact. 

Absolute  Interest. 

accelbratiok. 

Annuity. 

Assent. 

Bequest. 

Charge  on  Real  Estate. 

Charitable  Trusts  Act. 

Children. 

Conversion. 

Costs,  2. 

Cross  Remainders. 

Cumulative  Leo  act. 

Devise. 

Election. 

Estate. 

Estate  for  Life. 

Estate  Tail. 

Expenses  of  Execution  of 
Trusts. 

Family. 

Fee-simple. 

Feme  Covert. 

Foreign  Charity. 

Gift  Over. 

Illegitimate  Children. 

Implication. 

Interest. 

Intestacy. 

Issue  construed  Children. 

Legacy. 

Legacy  Duty. 

Legatee. 

Loco  Parentis. 

Marshalling  Assets. 


Merger. 

"  Or  "  CONSTRUED  "  And." 

Per  Capita. 

Perishable  Property. 

Personal  Representative. 

Per  Stirpes. 

Power,  2. 

Precatory  Trust. 

Priority,  1. 

Real  Estate. 

Remoteness. 

School. 

Substitution. 

Tenancy  in  Common. 

Thellusson  Act. 

Trustee,  2,  4. 

Use  and  Occupation. 

Vesting. 

Younger  Child. 

WITNESS. 
See  Publication  of  Evidence. 


YOUNGER  CHILD. 
Bequest  to  a  daughter's  "  younger 
children,'*  held  to  mean  the  chil- 
dren other  than  the  eldest  in  age, 
and  therefore  to  exclude  the  eldest 
child,  a  daughter,  and  to  include 
her  younger  brother,  though,  under 
his  parents'  marriage  settlement, 
the  family  estates  stood  settled  on 
him.  Lyddan  v.  Ellison,  Page  565 
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